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CHAPTER

UNHCR CRITERIA FOR DETERMINING RESETTLEMENT
AS THE APPROPRIATE SOLUTION

This Chapter describes the UNHCR resettlement criteria and related
consderations, which form the basis for the identification of refugeesin
need of resettlement and the pursuance of resettlement as the
appropriate solution. It also provides guidance on specific procedural
aspects relating to particular categories of vulnerable refugees and the
resettlement process. This guidance is additional to the basic procedures
and standards of the resettlement process outlined in Chapter 5 of this
Handbook.!

Individual resettlement countries generally concur with UNHCR’s
resettlement criteria. Other elementsare also applied in accordance with
national legidation and pactice. The various provisons for countries
with resettlement quotas are outlined in the Country Chapters of this
Handbook.

! The categories are Survivors of Torture and Violence, Medical Cases, Cases of Women-at-Risk, Family
Reunification Cases, and Children and Adolescents. The guidance included hereis essentially identical
with Chapter 6 of the 1997 Handbook as updated in 1998 and 2002. Many of the issuesraised are
complex and the guidance provided here should not be considered exhaustive. The Resettlement
Section at UNHCR Headquarters should be contacted if additional guidanceis required.
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UNHCR CRITERIA FOR DETERMINING RESETTLEMENT AS THE APPROPRIATE SOLUTION

4.1

Basic Considerations

UNHCR resettlement activities condtitute ameans of providing internationd protection
and appropriate durable solutions to refugees. As seen in previous chapters of this
Handbook, resettlement also plays arole in sharing responsibilities and burdens of the
refugee problem.

Resettlement should be considered when refugees are at risk in their country of refuge
or have particular needs as detailed under the various criteria in this Chapter. The
absence of (prospects for) another durable solution is dso relevant for determining
whether resettlement should be pursued. Before a decison is taken to pursue the
resttlement of a refugee, firsd every effort should be made to fully explore the
posshility of loca solutions. At the same time, the possibility of voluntary repatriation
in the foreseeable future (within an acceptable time frame) should aso be evaluated.

This approach will ensure that the needs of refugees identified as requiring specid

attention are met without unnecessarily uprooting them and that scarce resources are
adequatdly and rationaly used. This does not, however, imply a mechanica process,
where certain steps have to be taken one after the other over an extended period of
time. The potentia for any durable solutions may be reviewed at the same time and it
may not be necessary that various options for loca solutions are followed through, if
they are not likely to be successful. As mentioned in Chapter 3, a comprehensive
gpproach entalls that the three durable solutions be applied smultaneoudy in a manner
where they complement each other.

While it is UNHCR's obligation to ensure the protection of refugees, where necessary
by promoting ther resettlement, unlike voluntary repatrigtion or seeking asylum,
resettlement is not aright of the individud.

The identification of refugees potentidly in need of resettlement and the assessment of
cases should be an active and systematic process. Close cooperation among dl
concerned daff across functiond units and when applicable with implementing
partners, is of consderable importance. The identification and promotion of
resettlement cases should depend on the redl needs of individua refugees and should
not be influenced by externa factors (e.g. availability of resettlement places or quotas).

However, in cases not related to immediate protection concerns, particularly those
fdling under the criteria of lack of local integration prospects adecision to refer for
reseitlement may be influenced by the avalability of places. Without reasonable
assurances that cases will be consdered, UNHCR abstains from referring cases
because doing SO may raise expectations, create an unmanagegble demand, and in turn
even lead to security problems.
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CHAPTER 4

At the same time, the potentia of resettlement as a durable solution for certain refugees
should be brought to the attention of the Resettlement Section at UNHCR
Headquarters, so that steps can be taken with a view to request an increase in quota
adlocations.

It is important that UNHCR resettlement activities are carried out on the basis of a
correct and consgtent application of the criteria and condderations detaled in this
Handbook. This gpproach will ensure that dl refugees in need of resettlement receive
the gppropriate attention. It will, in addition, help to avoid frustration and aggression
among refugees as wel as other negative phenomena, like secondary or onwards
movements, often related to incons stent resettlement activities.

A rationd and trangparent gpproach will, furthermore, strengthen the credibility
of UNHCR in genera and widen the confidence of refugees, resettlement
countries and other patners, which in turn should hdp to ensure that
resettlement can be done efficiently and effectively.

Among cases to be promoted for resettlement, priority attention should be given to
those refugees with acute legal and physical protection needs and, in particular to the
most vulnerable such as women-at-risk and unaccompanied children for whom
resettlement has been found to be in their best interests.

While the notion of integration potentia should not negetively influence the selection
and promotion of resettlement cases, it is important to choose the most appropriate
ressttlement country for an individua refugee, where such choice exigs. For many
refugees, moving to a country with a familiar culture, language or dimate could make
socid adjustment and integration much eesier. Often, and foremost in cases relating to
protection problems, the man objective is, however, the timdy relocation of the
refugee a risk. Educationd leve, for example, or other factors considered to be
enhancing the prospects for integration, should not be determining factors when
submitting cases for resettlement.!

Resettlement should not be pursued because individud refugees have become a
burden or because of their behaviour or solely in response to action undertaken by
refugees to draw attention to their demands - for example, violent or aggressive action
towards office staff or hunger strikes?

! In the context of the Global Consultations on International Protection it has been stated that
“Integration potential” should not play a determining role in the consideration of protection resettlement
cases’, see Strengthening and Expanding Resettlement Today: Dilemmas, Challenges and
Opportunities, Global Consultations on International Protection, 4™ mtg., EC/GC/02/7, 25 April 2002.

Please refer to the Guidelines on Security Incidents (OMS 2) and Guidelines on Security (PER 2) for
further information related to these issues.
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UNHCR CRITERIA FOR DETERMINING RESETTLEMENT AS THE APPROPRIATE SOLUTION

While such individuas may have concerns which need to be heard and require an

appropriate response, resettlement should only be consdered if the case meets
UNHCR'scriteria

Resettlement should again not be promoted merdly for reasons of pity for a refugee’s
plight, because of the individud’s impressve qudifications or previous professond

status or as areward for a“desarving” individud.

Decisons on whether or not to promote resettlement should not be clouded by vaue
judgements. Thisisequaly true for effortsto reach adecison on an individual’s need
for resattlement. A didtinction should be drawn between a refugee's need for
resettlement and the possible desire of that person for this durable solution. Some may
maintain that offering the possibility of a better qudity of life, which is assumed to be
provided by developed countries, is inevitably in the best interests of arefugee from a
developing country. Others may share, with equa conviction, an assumption that
resettlement in a third country is dways a traumatic and undesirable experience which
should only be contemplated as a last resort. Furthermore, refugees, some claim, are
not aways wecome in the resettlement countries and have serious difficulties
integrating thereby eventudly representing a long-term problem for the recaving
nations. Particularly when resettlement is considered as a durable solution for reasons
other than individud protection needs, there is a risk that decisons may be driven by
such vaue judgements.

The particular criteria outlined in the following Sub-Chapters should be
seen as dynamic. In many cases, criteria may overlgp and cumulative
effects should be considered and emphasized in a resettlement submission.

FURTHER REFERENCE:

B

Guidelines on Security Incidents (Sample Indicators and Scenarios)
(OMS 2). UNHCR Geneva, December 1992.

Guidelines on Security (PER 2). UNHCR Geneva, December 1992.
Security Recommendations. UNHCR Geneva, 1995.

Safety Guidelines for Handling Threats, Verbal Abuse and
Intimidation from Refugees, 17 April 2003.

Guidelines for Handling Protests, Demonstrations and other Group
Distrurbances, 12 May 2004.

A Framework for People Oriented Planning in Refugee Stuations
Taking Account of Women, Men and Children. UNHCR Geneva,
December 1992.

People Oriented Planning at Work. Using POP to Improve UNHCR
Programming. UNHCR Geneva, December 1994.

BEBE

B

B
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CHAPTER 4

4.2 Legal and Physical Protection Needs

As an indrument of internationa protection resettlement is, first, a guarantee for the
lega and physicad protection of refugees. Resettlement may offer the only means to
preserve human rights and to guarantee protection when refugees are faced with
threats which serioudy jeopardize their continued stay in a country of refuge. Thelegd
and physica protection needs of refugees may differ depending on persond
characterigtics of the individua concerned, such as their sex, age, disgbility, or other
characterigtic.

Gender may play arole in determining both the nature of the threet and the required
responses and/or preventative measures needed. For ingtance, in the case of refugee
women and girls, the threet to physicd safety may take the form of sexud violence,
including rape, trafficking for the purposes of sexud davery, and forced marriage.
These acts can be committed at the hands of personsin authority, paramilitary groups,
quas-state actors, fellow refugees, members of the locd population, or even nationas
or residents of the refugee’s country of origin who have easy access to the country of
asylum due to porous borders or otherwise.

It is the respongbility of any country to provide protection to and ensure
the safety of refugees on itsterritory or at its borders.

It is UNHCR's responsihility to intervene with the authorities of the country of refuge
with aview to ensure that such protection is provided. Only if dl means of intervention
have been exhausted or at least evaduated, should resettlement based on individua

protection needs be considered. In certain instances, careful consderation has to be
given in dedding on resdtlement or not, weighing in the baance the need for
resettlement againgt the interest of prosecution of culprits by the appropriate authorities
or enforcement of lega remedies.

Resettlement is linked to legal and/or physical protection when a
refugee’ s stuation meets one or mor e of the following conditions:

U Immediate or long-term threat of refoulement to the country of origin or
expulson to another country from where the refugee may be refoul ed.

U Threat of arbitrary arrest, detention or imprisonment.

U Threat to physcd safety or human rights in the country of refuge, rendering
asylum untenable.
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4.2.1 Threat of refoulement, expulsion and arbitrary arrest and/or
detention

In some circumstances refugees may be refused entry to the country to which they
have been trying to flee or may be threatened with expulson. Such a scenario ismost
likey to occur when the potentid country of asylum beieves that the refugees
concerned would threaten its political, socid or economic sability if they were alowed
entry or to reman. Refugees may adso be under threat of deportation, possibly
combined with prolonged arbitrary detention, in Stuations where the Governments of
the country of origin and the country of refuge enjoy a close palitical relaionship and
share a mutua antagonism towards the exiles concerned, or insst thereis no reason to
flee from the country of origin.

In some countries which are not sgnatories to the 1951 Convention or its 1967
Protocol, asylum-seekers or even refugees who are recognized under UNHCR's
mandate are subject to detention and prosecution, if not deportation. In order to
ensure that refugees will not be refouled or deported to a country where their life,
safety and freedom may be endangered, resettlement may be the only option. A
number of countries offer asylum to refugees only on a temporary basis, on condition
that they are subsequently resettled, sometimes within a specific time frame. Where
UNHCR in principle should promote state responsihility for refugee protection,
including the provison of a durable solution, resettiement may be resorted to in such
casesif the dternative would be that protection of the refugee would not be available.

Where asylum seekers or refugees are subjected to detention, prosecution and or
deportation in countries that are State Parties to the 1951 and/or its 1967 Protocol,
UNHCR should advise the State to live up to international standards for refugee
protection. In such gtuations resattlement should normaly not be consdered.
However, in practice ressttlement may in fact be the only solution.

422 Threat to physical safety or human rights in the country of refuge

Where a direct, current threat to the life and/or persona safety of a refugee exists,
ressttlement may be the only solution. The threat must be rea and direct, not
accidental or collatera. While past harassment, especidly when repetitive, may
provide such an indication, it is not a prerequisite. The threat may be targeted at an
individua, but it so can be amed a a group - such as a family or neighbourhood.
The threat mugt gill exigt. Past harassment, even if repetitive, would normaly not be
enough, dthough an assessment of the appropriateness of resettlement would depend
on the circumstances.

In gtuations where it has been established that the denid of human rights by the
authorities of the country of asylum places the refugee a risk and renders asylum
untenable, resettlement should be pursued after al other efforts have been exhausted
or at least considered.

V/6
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In other Stuations, refugees who have been admitted to a country of asylum may be
threatened not by the authorities of that State, but by other hostile groups or
Governments. If under such circumstances the host country is not willing or able to
provide protection from such threats, resettlement may be the only solution. This may
exceptiondly include cases of domedtic violence, blood or family feuds where the
physca safety or human rights of the refugee is threatened in the asylum country. In
addition, such circumstances would aso need to be deemed as rendering asylum
untenable before pursuing resettlement as an option. Re-establishment of protection by
the authorities or rdocation internaly in the country of asylum where feasible should be
pursued prior to submisson for resettlement.

FURTHER REFERENCE:

L An Introduction to the International Protection of Refugees. Training
Module. UNHCR Geneva. (Draft to be issued 2004).

[ Human Rights and Refugee Protection. Part |: General Introduction
(RLD 5). Training Module. UNHCR Geneva, October 1995.

B

Human Rights and Refugee Protection. Part Il: Specific Issues (RLD
6). Training Module. UNHCR Geneva, 1996.

4.3 Survivors of Violence and Torture

4.3.1 Eligibility for resettlement under this criterion

Basic guidance on how to recognize people who have been subjected to severe forms
of violence and how to interact with them may be obtained from the WHO/UNHCR
publication Mental Health of Refugees.

The 1984 Convention against Torture and Other Cruel Inhuman or Degrading Treatment
or Punishment definestorture in the following manner:

“Article 1(1). For the purposes of this Convention, the term “torture” means any act by
which severe pain or suffering, whether physical or mental, is intentionally inflicted on a
person for such purposes as obtaining from him or a third person information or a
confession, punishing him for an act he or athird persons has committed or is suspected of
having committed, or intimidating or coercing him or athird person, or for any reason based
on discrimination of any kind, when such pain or siffering is inflicted by or at the
instigation of or with the consent or acquiescence of a public officia or other person acting
in an official capacity. It does not include pain or suffering arising only from, inherent in or
incidental to lawful sanctions.”

Article 16 refersto acts of cruel, inhuman or degrading treatment or punishment.
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Where resettlement is determined to be the appropriate durable solution, torture
survivors submitted ether for protection reasons or compdling medica reasons,
should be given priority.

4.3.2 Specific Aspects in Cases of Survivors of Torture and
Violence

In deding with resettlement cases consdered under the present criterion, specific
aspects — procedura and otherwise - need to be taken into consideration:

Survivors of torture or other severe forms of violence will require coordinated medical
care, counsdlling and other types of specid assstance, in particular when they suffer
from physica and/or serious psychologica problems. Not al torture survivors develop
medicd conditions which are easly identifiable. In cases of refugees who sustained
torture but do not show obvious consequences of it, one should aways consder the
risk of latent effects.

It isimportant to remember that the families of the survivors may have complex fedings
of trauma, guilt and helplessness and may in turn need specia care and attention.
Furthermore, information on how a particular community reects to trauma, loss, grief
and mentd illness will have to be consdered and included in the resettlement file. This
is particularly rlevant in cases of sexud violence, including rape, where the victim and
the victim’'s spouse and family may face further victimisation and/or ogtracism by ther
community.

Violence and torture may be experienced differently by women and men and they may
have different coping mechanisms that are particular to their sex. The forms of violence
and torture may dso vary, depending on the sex or age of the victim. In the case of
women and girls, violence may be inflicted through rgpe and other forms of sexud

assaullt.

The report of aqudified physcian having examined a refugee' s physica condition is
required. Quaified observations and comments by a psychologist or psychiatrist on a
refugee’ s psychological state are adso important. If it is not feasible to have such
reports, observations and comments prepared by qualified medical persond (which
might not be avaladle in some locations), this should be explained in the RRF. If no
symptoms or injuries are evident, it is particularly important to ensure that the RRF is
properly documented s0 that the recelving country will have as much rdevant
information on the refugee’'s background as possble. In cases of refugees who
sudtained torture but who do not show obvious consequences, the resettlement
country to which they are presented should be informed of the history of torture in
order that gppropriate services can be provided.

Care must be taken that survivors of violence and torture are resettled to locations
where adequate services, both medica and psychologicd, will be available to meet
their needs.

vV/8
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Good communication with Headquarters, Field Offices in resettlement countries and
where gppropriate, with officids of resettlement countries, will help ensure that such
persons receive agppropriate assstance in the country of resettlement. It should,
however, be noted that UNHCR cannot guarantee that the refugee will dways have
access to required counselling and support services.

ESSENTIAL READING:

1) Sexual and Gender-Based Violence against Refugees, Returnees
and Internally Displaced Persons. Guidelines for Prevention and
Response, UNHCR, Geneva, May 2003.

L Prevention and Response to Sexual and Gender-Based Violence in
Refugee Situations (Report of Inter-Agency Lessons Learned
Conference Proceedings, 27-29 M ar ch 2001, Geneva).

[J Mental Health of Refugees. World Health Organisation/ United
Nations High Commissioner for Refugees, WHO Geneva 1999.

L)  Draft Guidelines: Evaluation and Care of Victims of Trauma and
Violence. UNHCR Geneva, December 1993.

4.4 Medical Needs

Before congdering a person for resettlement on the basis of medica needs, specid
cae must be exercised by dl daff concerned to ascertain whether the basic
consderations outlined in Chapter 4.1 have been fully gpplied. Medical cases must be
approached on a case-by-case basis. It is essentid that qualified medica personnd be
consulted when determining whether to recommend resettlement of amedical case.
The resettlement of persons with medica needs is chdlenging, and resettlement
opportunities are limited. It is essentid that UNHCR identify cases with the most
serious problems that can only be addressed through resettlement.

NOVEMBER 2004 vV/9
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441 Specific determination criteria

0]
(0]
0]

To specificdly determine that resettlement is the appropriate solution to the
medical needs of arefuges, the following conditions must be met:

The hedth condition is life-threatening without proper treatment; or
Thereisarisk of irreversible loss of functions; or
The health condition presents a significant obstacle to leading a normal life and
achieving sdlf-sufficiency;

and

Adequate treatment is not available in the country of asylum, due to lack of
medicd facilities and expertise;

Adequate treatment cannot be ensured through temporary medica
evacuation”;
In the case of a disability, the stuation in the country of asylum prevents the
individua from becoming well adjusted and from functioning at a satisfactory
leve;

and

There is a favourable prognosis that treatment and/or residence in the country
of resettlement would successfully address the health problem and, if possible,
given the expected state of health after treatment/relocation, enable the
individua to gain partid or total independence; or
The paticular dtuaion in the country of asylum is the reason for, or
significantly worsens, the hedlth condition;

and

It is the expressed wish of the individud, after having been counselled in
particular with regard to the socid, cultural and psychological adaptation
required in anew community.

4.4.2 Setting priorities

Among cases mesting the above conditions, priority should be given to the needs of

persons whose medica condition is directly related to their persecution, flight or exile

(see adlso 4.3 Survivors of Violence and Torture).

Priority should furthermore be given to children and to women aone or with childrery

dependants.

4.4.3 Family unity

Both married and single persons are eligible and the disabled or sick person must be

resettled with the family/ dependants.

! See UNHCR/FOM/58/96 dated 18 July 1996 on Guidelines for International Medical Referral of Refugees

under Project VAR/LS/401. Only limited funds are available under this project.

IvV/10
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If resettlement is done on emergency and urgent cases bass, measures should be
taken to ensure that family members/dependants of the resettled refugee be reunified
with him or her in the country of resettlement.

4.4.4 Disabilities

Disabled refugees who are well-adjusted to their disability and are functioning a a
stisfectory level are generdly not to be considered for resettlement. For example,
deaf and mute refugees who have learned sign language and who are able to exercise a
professon, or who can benefit from training in the country of refuge, would not need
resettlement. Conditions which can be properly addressed through the provison of
such things as hearing aids or prosthetics should be treated in the country of refuge
whenever possible. Only when such disabilities are untrestable locally, and when they
serioudy thregten the person’s safety or qudity of life, should resettiement be
explored.

445 Diseases and other medical conditions

Cases in which a disease or medicad condition can be adequately addressed by
medication, a change in diet or environment, or through other trestment avalable in the
country of refuge, should not be referred for resettlement. Where it is believed that a
medicd condition might be amenable to treatment e sewhere, it should be determined if
indeed such treatment is avalable localy, and whether medica evacuation or other
dternatives to resettlement might be feasible.

4.4.6 Considerations in dealing with refugees with HIV/AIDS

The fact that arefugee has HIV/AIDS should not adversdly affect aresettlement clam
based on other grounds such as family reunion, protection, or other special needs.

In some circumstances, the awareness among other refugees, the loca population, or
government authorities that a refugee has HIV/AIDS might result in risk to the person’s
physica safety, or jeopardize the individud’s asylum status. Such cases, dthough presenting a
medica problem, may need resettlement based on lega/protection grounds.

UNHCR has developed a policy on refugees and HIV/AIDS' which provides
guidance on issues such as medica congderations, voluntary counsding and testing
(VCT), and confidentidity of information.

1 UNHCR Strategic Plan (2005-2007): HIV/AIDS and Refugees)

NOVEMBER 2004 v/11
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UNHCR and IOM have issued a joint policy which opposes mandatory HIV
screening and/or redtrictions based on a refugee’s HIV datus. Neverthdess, a few
resettlement countries have adopted mandatory HIV testing as part of the pre-
departure medica screening. These resettlement countries undertake such screening in
order to ensure that appropriate services are in place prior to the person’s arrivd, or
to evauate whether related hedth-care costs may prove a bar to resettlement. It is
UNHCR's postion that where HIV seropoditivity or AIDS condtitutes a bar to
resettlement, the person concerned should be granted a waiver as a matter of course’;
however this position has not been accepted by dl resettlement countries.

States should advise refugees regarding the lega options for persons with HIV/AIDS,
e.g. walver procedures, exceptions, etc.

While UNHCR recognizes that HIV testing in the context of resettiement may not be
drictly voluntary, when required by resettlement countries, such testing must be carried
out in line with international standards and best practice. 2 UNHCR must dlosdly
monitor medical screening practices to ensure that appropriate pre- and post- HIV
test counsdling is provided and that confidentidity is maintained when the refugee
concerned is notified of test results.® Notification of results should bein the context of
post-test counseling so that appropriate advice and referrd to support services can be
ensured. States may aso require that the applicant be officidly notified of test resultsin
writing; this should not occur in advance of natification by the physician or rdevant
counselor during post-test counsding’.

A key area of concern is the need to respect an individua’s right to privacy and to
confidentidity of al information relating to his or her HIV status. Procedurd safeguards
should be put in place to ensure that HIV test results are kept confidential and are
only shared with 3 parties, induding family members, implementing partners and
UNHCR 4aff, after having obtaining the informed consent of the concerned
individual.®

! Please see the relevant country chapters for procedures on medical screening and waivers.

?|n addition to the documents cited above on HIV/AIDS and Human Rights, see also, for example:
Opening up the HIV/AIDS epidemic: Guidance on encouraging beneficial disclosure, ethical partner
counseling & appropriate use of HIV case-reporting, (Geneva, November 2000). Available at:
http://lwww.unai ds.org/html/pub/Publications/| RC-pub05/JC488-OpenUp_en_pdf.pdf

¥ See Article 17 of the International Convenant on Civil and Political Rights. See als UNAIDS/OHCHR
HIV/AIDS and Human Rights: International Guidelines (Geneva, 23-25 September 1996), available at:
http://www.unhchr.ch/huridocda/huridoca.nsf/(Symbol )/E.CN.4.1997.37.En?Opendocument#guidelines; as
well as UNAIDS/OHCHR, HIV/AIDS and Human Rights: Revised Guideline 6, available at:
http://www.unhchr.ch/hiv/g6.pdf

* Panel physicians conducting medical screening on behalf of resettlement countries, in addition to their
contractual obligations under that agreement, are usually bound by strict ethical guidelineson VCT issued
by their national professional body (i.e., non-adherence could affect registration with a professional
council).

® See UNHCR'’ s Confidentiality Guidelines of August 2001 (I0M/71/2001-FOM/68/2001) and UNHCR
Policy and Guidelines regarding Refugee Protection and Assistance and Acquired Immune Deficiency
Syndrome (AIDS)" (IOM/82/92-FOM/81/92 of 12 November 1992).
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In cases where a child has tested HIV positive, it should be noted that there is an
obligation to protect confidentidity of the test results conastent with the child’ s right to
privecy. Information on the HIV gatus of children should not be disclosed to third
parties, including parents, without the child's consent, unless the best interests of the
child so demand. Counsdlling and testing services must pay due attention to the
evolving capacities of children taking into consderation the sandards set out in the
Convention on the Rights of the Child." .

In view of the complicated nature of HIV testing in the context of resettlement, Offices
in the fiddd which become aware of adenid (or non-acceptance) based on HIV status
may wish to contact the Resettlement Section at UNHCR Headquarters for advice
and guidance on generd requirements for waivers or exceptions. Similarly, incidents
where pre- and post-test counsding has not been provided to an individud, or
confidentidity has not been mantained in natification of results, including when the
respongbility for notification fals erroneoudy to a UNHCR Officer, Offices should
inform authorities from the concerned country as wedl as UNHCR Headquarters
(Resettlement Section).

4.4.7 Specific Aspects in Medical Cases

For submissons under the medica need criteria, the following should be borne in mind:
The Resettlement Regidration Form should adways be completed with the
head of family as the Principd Applicant, and not the sck/disabled family
member (if not at the same time the heed of the family).

The UNHCR Medical Assessment Form should be used. It should be fully
completed by the examining physcian.

If the UNHCR form is not used by the atending physician, the report
provided should include details of:

- themedicd higory;

- thediagnoss

- the prognosis, including recommended trestment; and

- thefollow-up required.
- The Medicad Assessment Form and/or other medica reports should be legible.
- All documents should be signed and dated.

- X-rays, CT scans, photographs, etc., if avallable, should be included in the file.

! See, inter alia, Articles 3, 12, 13, and 16 of the Convention on the Rights of the Child, as well as General Comment
by the Committee on the Rights of the Child on "HIV/AIDS and the rights of the child", No. 3 (2003).
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The Resettlement Section a Headquarters will continue to receive and facilitate
medical referrds.

ESSENTIAL READING:

UNHCR Policy and Guidelines Regarding Refugee Protection and
Assistance and Acquired Immune Deficiency Syndrome (AIDS), 12,
Nov. 1992

) UNHCR Policy Regarding Refugees and Acquired Immune Deficiency
Syndrome (AIDS), UNHCR/IOM/78/98, UNHCR/FOM/84/98, 1 Dec.
1998.

FURTHER REFERENCE:

[ Refugees and HIV/AIDS, Executive Committee of the High
Commissioner's Programme, Standing Committee, 20" mtg., UN Doc.
EC/51/SC//CRP.7, 15 Feb 2001.

Assisting Disabled Refugees. A Community-based Approach. UNHCR
Geneva, May 1996 (Second Edition).

Mental Health of Refugees. World Hedth Organisation/ United Nations
High Commissioner for Refugees, WHO Geneva 1999.

IOM Medical Manual 1993.

UNHCR Strategic Plan (2005-2007): HIV/AIDS and Refugees)
Opening up the HIV/AIDS epidemic: Guidance on encouraging
beneficial disclosure, ethical partner counseling & appropriate use of
HIV case-reporting, Geneva, November 2000.

UNAIDSOHCHR HIV/AIDS and Human Rights. International
Guidelines, Geneva, 23-25 September 1996.

UNAIDSOHCHR, HIV/AIDS and Human Rights. Revised Guideline 6
General Comment by the Committee on the Rights of the Child on
"HIV/AIDS and the rights of the child", No. 3 (2003).
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45 Women-at-Risk

Like other refugees, refugee women and girls may face physicd and legd
protection problems in the country of refuge. In this respect, they need to be
safeguarded againgt refoulement, arbitrary arrest or other forms of human
rights violations. They aso require alega status that accords adequate socid
and economic rights and access to such basic necessities as food, shelter and
clothing. In addition, they may face unique or gender-rdated forms of
persecution or violence, as a result of their sex. These particular protection
challenges faced by women and girls often require specific responses.
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Higtoricdly, this is one of the reasons why certain countries introduced specia
resettlement quotas and/or programmes for refugee women.

In a given refugee context, women refugees may be more vulnerable than other
refugees, finding themselves separated from their family members or traditiona
support mechanisms, or isolated from their communities. They may have to
assume new roles and datus as a result. In addition to coping with the
impelling reasons for ther flight, they may be confronted with new chalenges,
such as providing for themsdalves and their children in Stuations of particular
hardship, as well as new forms of violence and risks, in the country of refuge.

While resgttlement opportunities for women exist equdly under the other
reseitlement criteria, the complexity of ther individua Stuations and/or the
particular nature of their protection needs may necesstate a specific response.
The Women-at- Risk resettlement criterion is one of these responses.

An accurate and gender-sengitive assessment of the refugee’ s protection needs
and particular vulnerabilities in the country of refuge can sometimes be critica

in determining her digibility for resettlement. In this regard, it is important to
bear in mind the role that gender can play in refugee status determination and
resettlement eigibility interviews.

451 Therationale for the Women-at-Risk criteria:

To provide internationd protection and assstance through
resettlement to refugee women who face particular protection
problems, as aresult of ther sex.

To obtain priority processng and accelerated departure for those
refugee women considered “at-risk”.

To ensure that refugee women-at-risk receive specidized care, if
needed, and appropriate support upon ariva in the country of
resettlement with a view to achieving socio-economic ntegration
and f-auUfficiency.

45.2 ldentifying Women-at-Risk for Resettlement

In the context of displacement and refugee flight, in ether refugee-camp or
urban Stuations, women and girls may experience specia protection problems
as areault of their sex. Risks of abduction, rape, sexua abuse, harassment and
exploitation are just some of the problems experienced by refugee women,
whether they are single, widowed, or accompanied by a male family
member.
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In particular instances, past traumatic experiences in the country of origin and
circumstances of severe hardship in the country of refuge may magnify or
exacerbate the protection problems of refugee women and add to the
precariousness of their stuaion. Early identification and assessment of these
protection problems is critical for a correct gpplication of the Women-at-Risk
criteria

Definition of a Women-at-Risk

For the purposes of resettlement, UNHCR considers as womenat-
risk those women or girls who have protection problems particular to
ther gender, whether they ae dngle heads of families,
unaccompanied girls, or together with their male (or femae) family
members. Refugee women or girls may be at risk of or have suffered
from a wide range of protection problems, including expulson,
refoulement and other security threats, sexud violence, physicd
abuse, intimidation, torture, particular economic hardship or
margindization, lack of integration progpects, community hodlility,
and different forms of exploitation. Such problems and threets are
often compounded by the effects of past- persecution sustained either
in their country of origin or during flight. The trauma of having been
uprooted, deprived of norma family and community support systems
and culturd ties, the abrupt change in roles and gatus, the fact or
threat of violence, or the absence of mae family members (while not
an absolute condition), may render some refugee women or girls
particularly vulnerable. These are contributing factors in determining
whether resettlement is the gppropriate solution.

4.5.3 Precarious security situations

Refugee women may suffer from a wide range of threats to their persond
security, induding risk of expulson, refoulement, or sexua and gender based
violence, such as sexud harassment, domedic violence, abuse, torture,
trafficking for the purposes of sexud davery or explaitation or forced labor, and
other forms of exploitation. The fact of digplacement often exacerbates these
threats. Such thrests may be derived from the host community, local government
or military, other armed dements, or from within the refugee community itsdlf.
Members of her family or community may prove unable to address her
concerns, or may even be unwilling to offer assstance due to socid or culturd
attitudes which do rot recognize the rights of refugee women. UNHCR and
other aid agencies may aso be unable to address these issues in the short-term
in any effective way, due to the endemic nature of the problem or the difficulty in
changing long-held cultura values. Strict socid codes in the refugee community
can mean that the physica protection of refugee women is further jeopardized.

IV/16

NOVEMBER 2004



CHAPTER 4

The victimization and stigmatization of women victims of rape, abuse, or other
forms of violence, is hot uncommon, particularly in traditional societies, and can
require the immediate remova of such victims, possbly by way of third country
resettlement.

Specificadly as regards cases of domestic violence congdered for resettlement
under the Women-at- Risk criterion, a number of practica and legal aspects may
gppear to be insurmountable to fidd offices and hence comprise a de facto
obstacle to resettlement. For example, it may be required to move the woman
and any children in the rdaionship to a secure location pending emergency
resettlement. It may be necessary to change that location for security reasons.
Moreover, If the partner of the woman becomes aware of the involvement of
UNHCR and/ or other organizations, this may lead to security concerns for staff
members. The office may dso need to address complex legd issues rdating to
the custody of children and to marriage law of the country in question

In principle, UNHCR should not stop short of exercisng its mandate by usng
resettlement as a means of protection in cases involving domegtic violence. This
adso applies where child custody or other rights of the husband or partner
become relevant in the course of pursuing resettlement for the woman and
child(ren). Where children are involved, BID principles should be applied, see
Chapter 5.1 of this Handbook.

As these issues may, however, be contentious and complex, and put the office
under some drain as a result, Headquarters should be consulted and kept
informed of the casy(s) in question Moreover, it is crucid that national
authorities in the country of asylum and authorities in the potential
resettlement country have indicated their willingness to accept
resettlement as a solution and offer their full cooperation throughout the
procedure.

4.5.4 Specific needs arising from past persecution and/or past
trauma

Past persecution may affect a refugee woman's protection Stuation in the host
country and her ability to cope with the chalenge of displacement. The
assessment of past persecution provides important indicators of the needs of
refugee women and the required response or preventive action required.

Very often, refugee women who have adready been severely traumetized in ther
country of origin ae more vulnerable to being re-traumatized. Latent
psychologica effects of past torture or trauma, coupled with adverse
circumstances in the country of refuge, are likely to exacerbate their state of
mentd hedth. Such women may require mentd, psychologica or socid
counsding or rehabilitation or qudified medicd care for any meaningful
recovery, and such opportunities may not be readily available in the country of
refuge.
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Pagt trauma may aso negatively affect a refugee' s cgpacity and willingness to
locally integrate in the country of refuge and to provide for her own children

It is equdly important, in the search for solutions, to ensure the protection of
secondary victims, often her children or family members. In the case of women
victims of sexud violence, specific medical assstance may be needed in order to
address the consequences of, for example, saf-practiced abortion, sexudly
transmitted diseases including HIV/AIDS, or other related hedth problems.

4.5.5 Circumstances of severe hardship

For some refugee women, severe hardship in the host country, combined with a
precarious legd and socid status, may result in further exposure to the risk of
abuse and exploitation/extortion. Some women may be subjected to extremely
difficult living conditions and forced to sdll their persona possessions to provide
for themsdves and their children, or they may be forced into progtitution.

Circumstances of hardship may be particularly acute in the context of urban
setings, where access to humanitarian assistance and  income-generdting
adtivities is often minimd. Women who have managed to find employment may
suffer from discrimination and harassment by their loca employers because of
their sex, ethnicity or uncertain legd satus. In the context of a precarious legd
regime, some refugees may face eviction from their homes and forced to live in
abject poverty. To overcome these difficulties, some refugee women may be
induced or forced to rey on “locd protectors’ in exchange for materid
assstance, accommodation, personal documentation and/or residence permits.
Protracted situations of severe hardship may result in higher levels of physica
and mentd illness for refugee women and/or their families, aswell asincreasesin
domestic violence.

4.5.6 Changes of social status as a result of suspension or
deviation of social norms

Socid norms are often spontaneoudy suspended in times of civil conflict and
refugee displacement. Suspension of socid norms, customs, laws and values
under refugee conditions often leaves women unprotected and subject to various
violaions of ther human rights. The perpetration of particular crimes, such as
rgpe or other forms of sexua aggresson, increases ggnificantly in Stuations of
displacement compared with non-refugee-stuations, due to the bresk-downin
traditional or legd protection and corflict resolution mechanisms, leaving women
particularly vulnerable and perpetrators free from prosecution or sanctions.

Suspengon of traditiona norms brings changes in the prevailing socid mores,
including the attitude and the perception of the ‘proper’ role of women. In some
ingtances, this triggers a podtive redefinition of traditiond notions of sex and
gender in women's favor and results in an improvement of women's sdf-
definition.
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New and crestive mechanisms such as women's associations or networks may
replace traditional protection structures and provide dternative reference points
and different systems of support. In other cases, however, traditiona
mechanisms of protection and socid norms reman in place but deviae
subgantialy within the refugee context thus becoming athreet to refugee women.
Shiftsin culturd vaues, in fact, may lead to dlashes within the refugee’ s family or
the extended community and this often results in instances of serious domestic
violence or sigmatization of the refugee woman by her community. In the case of
victims of sexua or gender-rdated violence within the refugee community, the
implementation of community-based customary practices to settle the offence
may result in serious violations of awoman's basic human rights.

4.5.7 Refugee Girls

Resettlement under the Women-at-Risk criteria is equaly open to refugee girls
facing particular types of protection concerns. Where these factors exist, specid
attention should be given to refugee girls, who, because of their age and level of
maturity, may be a increased risk of violence, abuse or exploitation, and may be
less able to cope with any associated trauma, or their circumstances of
displacement. Young girls without adult supervison due to separation from
family members, or death of parents, often find themsdves responsble for
younger shlings. In such cases, the burden on young girls is particularly severe,
with access to school limited due to other household and family respongihilities,
and heavy respongbility for younger family members who may dso be at risk of
various protection thregts. Girlsin foster care aso often face deprivation of their
rights to participate in community life, including school, and may face threets of
exploitation. Such girls may need to be separated from their foster families.
Refugee girls may dso face forced or early marriage; they may be at risk of
female genita mutilation to which they object, or sexud davery, as well as a
greater risk of exploitation. Such cases should be considered for resettlement
under the Women-at-RisK criteria
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Resettlement of refugee women or girlsto be consider ed when:

She faces precarious security or physical protection thrests as a result
of her sex.

She has goecific needs aisng from past persecution and/or
traumatization

She faces circumstances of severe hardship resulting in exposure to
exploitation and abuse, rendering asylum untenable.

There has been a change in the socid norms, customs, laws and vaues
resulting in the suspension of or deviation from traditiona protection and
conflict resolution mechaniams and the lack of dternative systems of
support and protection. Condderation should be given to resettlement
under such circumstances if this places the refugee woman or girl a
such risk that it renders asylum untenable.

4.5.8 Identification of refugee Women-at-Risk: Operational
guidelines

Accurate assessment of the refugee protection situation

A proper and correct identification of refugee Women-at-Risk begins withan
accurate, systematic and early assessment of the overal protection Stuation in
the country of refuge. Close and regular monitoring activities should be engaged
by protection, field and resettlement gtaff, as well as community, socid and
medica services gaff. Other partners such as religious leaders, locad hospitals,
loca charitable organizations, and in particular refugee groups, should be
involved in the process, in particular, refugee women's groups and leaders. A
muilti-sectoral approach is essentid to the early and effective identification of the
protection needs of refugee women.

Through systematic monitoring, cases of Women-at-Risk will be identified, after
which, an assessment of their immediate protection needs, followed by their
longer-term protection needs, should be undertaken. Resettlement is not
necessarily the solution in al cases of refugee women facing particular protection
problems, but in line with the Women-at-Risk criterig, together with the other
resettlement criteria, an assessment of her resettlement needs should include the
intensity of one or more of the factors mentioned above, as well as the urgency
of the case, as wdl as any specific follow-up action in the country of
resettlement should be determined.
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4.5.9 Counseling of refugee Women-at-Risk

Because of the sengtivities often associated with the protection needs of refugee
women, discrete and confidentid counseling services should be provided to
refugee women identified as“a risk” by qudified femde aff.

Each refugee woman qudifying for resettlement should be counseled prior to the
submission of their case to a resettlement country, as wdll as in preparation for
departure. All family members and particularly the refugee’'s husband where
gpplicable, should receive gppropriate counsding.

A uniform and consistent approach for submissonsunder the Women at-
Risk criteriaispromoted.

4.5.10 Specific Aspects in Cases of Women-at-Risk

Submissions of cases under Women-at-Risk criteria may be made directly by a
Fied Office. As basc documentation, the Special Needs section of the
Resettlement Regidration Form (RRF) must be completed by the UNHCR
Field Office or its implementing partner. A complete narrative, including reasons
why the refugee is consdered a woman-at-risk, should be contained in the
ubmisson.

The completeness of submissons in this specid category isimportant in order to
avoid processing delays.

Ussful guidance for the assessment of cases of women refugees is provided in
the documents reproduced in Annex 6. In addition to the nformation areedy
provided in this Chapter 4.5, please refer to Annex 7 for more details on the
specific submisson requirements under the specia woment at-risk programmes.
Audrdia, Canada and New Zedland have specid programmes to address the
resettlement of women-at-risk. Other countries which do not have specific
AWR programmes a so accept womertat-risk.

NOVEMBER 2004 v/21



UNHCR CRITERIA FOR DETERMINING RESETTLEMENT AS THE APPROPRIATE SOLUTION

4.6

ESSENTIAL READING:

[0 Sexual and Gender-Based Violence against Refugees, Returnees
and Internally Displaced Persons. Guidelines for Prevention and
Response, UNHCR, Geneva, May 2003.

[ Mental Health of Refugees. World Health Organisation/ United
Nations High Commissioner for Refugees, WHO Geneva 1999.
(Especially Unit 9: Helping victims of rape and their communities).

[ Guidelines on the Protection of Refugee Women. UNHCR Geneva,
July 1991.

[0  UNHCR Palicy on Refugee Women. UNHCR Geneva, 1990.
FURTHER READING:

[  Procedural Sandards for Refugee Satus Determination under
UNHCR s mandate, specificaly unit 3.4.4 on Women with Special Needs,
and unit 4.3 on The RD Interview.

B

Refugee Women, Globa Consultations on Internationa Protection, 4™
mtg., U.N. Doc. EC/GC/02/8. 25 April 2002.

A UNHCR Guide to Women's Rights Awareness Training. A Practical
Tool for UNHCR Staff. UNHCR Geneva, 1996 (Draft).

B

B

UNHCR Training Module RLD4 Interviewing Applicants for Refugee
Satus (1995) generdly, and specifically, Chapter 4 on Interviewing
Women Refugee Applicants.

B

UNHCR Traning Module RLD3 Interpreting in a Refugee Context
(June 1993) generdly, and specificaly, pages 34-38: Interpreting for
Refugee Women.

B

A UNHCR Guide to Women's Rights Awareness Training. A Practical
Tool for UNHCR Saff. UNHCR Geneva, 1996 (Draft).

Family Reunification

The importance of resettlement as a tool of international protection extends to cases
whereit preserves or restores the basic dignity of arefugee slife, for example, through
family reunification. When refugees flee their country of origin, family members are
frequently left behind or dispersed during flight. In some cases, refugee families are
separated when a family member has not been able to accompany therest of hisor her
family to a country of resettlement.
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In such dtuations, separation leads to hardship and sometimes has tragic
consequences. It may aso create srious obstacles to arefugee’ s integration in a new
country. Indeed, the redization of family unity is consdered an important aspect of
locd integration in the country of refuge! This is dso the case where the issue is
integration of resettled refugees. Otherwise, resettlement runs the risk of not being a
meaningful, durable and sugtainable solution. Guided by both humanitarian and
practica condderations, and pursuant to its respongbility under the Statute to provide
internationa protection to refugees, to promote measures designed to improve the
Stuation of refugees and to facilitate their integration within new nationd communities,
UNHCR seeks to ensure the reunification of refugee families separated as a result of
their persecution or flight.

The criteriaand policies set out in this Handbook are to be followed by UNHCR aff
in handling family reunification cases, despite the fact that UNHCR criteria may not
aways correspond with those gpplied by the State to which applications for family
reunification are submitted.

4.6.1 Therightto family unity

UNHCR's action in promoting family reunification is supported by the principle, set
forth in both the Universal Declaration of Human Rights of 1948 and the Internationd
Covenant on Civil and Political Rights of 1966, that “the family is the naturd and
fundamenta group unit of society and is entitled to protection by society and the
State.”?

In its Find Act, the Conference of Plenipotentiaries which adopted the 1951
Convention rdating to the Status of Refugees, unanimoudy agpproved the following
recommendeation on the subject of family unity in the case of refugees:

“ The Conference,

Considering that the unity of the family, the naiurd and fundamenta
group unit of society, is an essentid right of the refugee, and that such
unity is constantly threatened, and

Noting with satisfaction thet, according to the officid commentary of the
Ad Hoc Committee on Statedlessness and Related Problems the rights
granted to arefugee are extended to members of hisfamily,

Recommends Governments to take the necessary measures for the
protection of the refugee s family, epecidly with aview to:

! Local Integration, Global Consuitations on International Protection, EC/GC/02/6, 25 April
2002, para. 6.
2 See Annex 2 for additional references to relevant international provisions.
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(1) Ensuring that the unity of the refugee s family is mantained particularly in
cases where the head of the family has fulfilled the necessary conditions
for admisson to a particular country,

(2) The protection of refugees who are minors, in particular unaccompanied
children and girls, with specia reference to guardianship and adoption.”

The need to promote the reunification of dispersed families was dso underlined by the
Diplomatic Conference on the Resffirmation and Development of Internationa
Humanitarian Law applicablein Armed Conflicts of 1977.

Family reunification was dso conddered by the Executive Committee of the High
Commissioner's Programme (EXCOM) which has adopted Conclusons on this
matter on several sessions?

The 1989 Convention on the Rights of the Child (CRC) reeffirms that “the family, as
the fundamenta group of society and the natura environment for the growth and well-
being of dl its members and particularly children, should be afforded the necessary
protection and assstance <0 that it can fully assume its responghbilities within the
community.” Articles 9 and 10 of this Convention concern children separated from
their families and emphasize that the reunification of children with their parents should
be dedlt with in a“ positive, humane and expeditious manner.”®

4.6.2 State approaches to family reunification

Governments have adopted a variety of agpproaches with regard to the reunification of
refugee families across internationa borders. Some States consider such cases within
overadl resettlement quotas, others have created separate quotas for the purpose of
family reunification; gtill others process gpplications for family reunification on an
individua bass under generd provisons of their immigration laws. Corresponding to
these approaches, countries apply varying types of procedures and criteria. There are
aso differences in the type of status the person may receive, for example, a family
member may be granted a resdency datus that provides less protection against
deportation, possibly amounting to refoulement, than does refugee status.

Some resettlement countries do not provide for family (re)unification of refugee families
where a resettled refugee marries or finds a partner outside of the resettlement country
subsequent to the arriva in the resettlement country.

! Article 74 of Protocol | Additional to the Geneva Convention of 1949, reproduced in Annex 2.
% See Annex 1.
% These and other relevant articles of the CRC are reproduced in Annex 2.
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In these Stuations, the question as to whether or not the spouse should be permitted to
enter the State to establish or reestablish family life would generaly be determined by
the domestic law normally gpplied to nontnationas in the State.

Sometimes refusd to dlow entry would present a serious impediment to
(reegtadlishing family life, bearing in mind in particular that the refugee cannot be
returned to his or her country of origin. If, in such Stuations, it would be practicaly
impaossible for the refugee to live outsde the country of asylum, then any interferencein
the right to family unity and to mary and found a family' would need to be
proportionate to the legitimate am pursued by the State. To make this assessment, it
would be necessary to bear in mind the refugee’ s particular Situation, which precludes
return to the country of origin, and to assess whether family life could be established
elsawhere, including whether refugee status would be maintained with no danger of
refoulement in the aternative country. Other rdevant factors include

the Stuation of the spouse/partner;

the degree of family members economic and socid integration and prospects
for the future in each State;

the State in which the greater number of family members resides;

the duration of residence in each State; and/or

the likdlihood of maintaining a livelihood and of achieving effective protection,
including access to durable solutions.

4.6.3 UNHCR activities to promote refugees’ family unity

One of the main functions of UNHCR in fadilitating family (re)unification is to obtain
the overdl cooperation of the authorities of the States concerned and the adoption on
their part of criteria and resources permitting reunification. This ongoing task of laying
the politicd, legd, adminigtrative and operationd groundwork for tie smooth and
orderly resolution of family reunification cases is a normd pat of UNHCR's
internationd protection activities. Besdes promoting liberd admission policies, the
Office seeks, whenever appropriate, to ensure that family members are granted the
same legd status and accorded the same standards of treatment as refugees.

In seeking to promote the reunion of separated refugee families (as well as the family
unity and right to marry and found afamily of resettled refugees)

! According to the Human Rights Committee, “[t]he right to found a family implies, in principle,
the possibility to procreate and live together ...”. See Human Rights Committee, Genera
Comment No. 19 on Article 23 of the 1966 International Covenant on Civil and Politica Rights
(ICCPR), 1990, paragraph 5. The right to marry and found a family is contained in Article 16 of
the 1948 Universa Declaration of Human Rights (UDHR); Article 23 of the 1966 ICCPR,
Article 5 of the 1965 International Convention on the Elimination of All Forms of Racid
Discrimination (providing that “ States Parties undertake “to guarantee the right of everyone,
without ditinction as to race, color, or nationa or ethnic origin, to equality before the law, notably
in the enjoyment of... the right to marry and choice of spouse’); Article 17 (2) of the 1969
American Convention on Human Rights (ACHR); and Article 12 of the 1950 European
Convention for the Protection of Fundamenta Rights and Freedoms (ECHR).
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UNHCR is guided by besc humanitarian consderations and also by its Statute of the Office
which entrugts the organization, inter alia, with the functions of improving the Stuation of
refugees and fadilitating their assmilation within new nationd communities. In its 1977
Concluson No. 9 on Family Reunion, the Executive Committee reiterated the fundamentd
importance of the principle of family reunion and reaffirmed the coordinating role of UNHCR
with a view to promoting the reunion of separated refugee families through appropriate
interventions with Governments and  with  inter-governmenta and  non-governmenta
organizations

4.6.4 Eligibility for UNHCR assistance with family reunification

UNHCR promotes and assists the reunification of families of persons who are refugeeswithin
its mandate. In addition, UNHCR may extend such assstance to displaced persons outsde
their country of origin who are consdered to be of concern to the Office by virtue of
gpplicable UN Generd Assembly Resolutions.

Except for certain specid programmes,® digibility for UNHCR assistance with
family reunification reguires that at least one person within the family unit which
is to be reunited must be a refugee under UNHCR's mandate or a person
otherwise of concern to the organization.*

In a case where a non-refugee is being resettled in order to join a family member who is a
refugee, UNHCR congdersthat it is the refugee who is the recipient of the Office' s assstance.

n a mass influx Stuation, where circumstances may appear to render the reunification of
families temporarily impractica, Field Offices should consult with UNHCR Headquarters asto
the course of action to be followed.

4.6.5 Family reunification cases outside the competence of UNHCR

UNHCR Offices sometimes receive requests for help with family reunification or trave with
respect to persons not digible for assstance under the established criteria and procedures.

! Whileboth Article 34 of the 1951 Convention and UNHCR' s Statute make reference to
“assmilation”, the international community has otherwise generally rejected the notion that
refugees should be expected to abandon their own culture and way of life, so as to become
indistinguishable from nationals of the host community. See Local Integration, Globa
Conaultations on Internationa Protection, EC/GC/02/6, 25 April 2002, para. 5, footnote 3.

2 EXCOM Conclusions Nos. 1, 9, 24, 84, 85 and 85 each reaffirm States obligation to take
measures which respect family unity and family reunion, see Annex 2.

% One example is the Orderly Departure Programme (ODP) from Vietnam, where UNHCR
was requested to undertake specia programmes which may even benefit persons not within its
mandate who are in need of assistance with family reunification.

* See also Chapter 5.2 of this handbook as regards the possibility of resettling non-refugee stateless
persons.
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Such requests may involve persons not within the mandate of the Office, rdatives not
belonging to the family unit, or family members wishing merdy to vist the refugee
family in the country of asylum. They often relate to the completion of formalities,
obtaining visas and travel documents, or even the financing of trave. When it is
determined that a request is outside the mandate of UNHCR, an applicant should be
advised that UNHCR cannot assist and should be directed to the relevant embassy,
immigration office or non-governmental organization, where gppropriate. An applicant
may be advised to contact IOM for information about the latter’ s subsdized migration
schemes.

4.6.6 Who can be afamily member?

A nuclear family is generdly accepted as conssting of husband and wife, their
minor or dependent, unmarried children and minor sblings.

Beyond this, the concept of dependency is centrd to the factual identification of
family members. Dependency infers that a relationship or abond exists between
family members, whether this is socid, emotiond or economic. For operationa

purposes, with regard to the active involvement of UNHCR offices in individua

cases, the concept of dependant should be understood to be someone who
depends for his or her existence substantialy and directly on any other person,
in paticular for economic reasons, but dso taking socid or emotiond
dependency into congderation. The relationship or bond between the personsin
question will normaly be one which is strong, continuous and of reasonable
duration. Dependency does not require complete dependence, such asthat of a
parent and child, but can be mutud or partia dependence, as in the case of

spouses. Dependency may usudly be assumed to exist when a person is under
the age of 18 years, or if the individud (over the age of 18) in question is not
financidly independent, for example because he or she is a full-time student.
Dependency should be recognized if a person is disabled and incapable of sdf-
support, either permanently or for a period expected to be of long duration.

Dependency can dso include dependent elder members of the family, such as
grandparents.

4.6.7 Setting priorities

UNHCR offices should give priority atention to the reunification of family members
mentioned in Section (a) below and, in particular, to unaccompanied minors.

4.6.8 Types of family reunification promoted by UNHCR

In accordance with the principles referred to above, the following types of family
reunification should receive the support of UNHCR:
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(@ Reunification of the nuclear family

There is a consensus in the internationa community concerning the need to reunite
members of the nuclear family. In thisrespect and in addition to the genera definition
provided above, the following points should be noted:

Husband and wife

Besdes legaly married spouses, couples who are actudly engaged to be married, who
have entered into a cusomary marriage, or couples who have formed a household of
reesonable duration are digible for UNHCR assgtance. Principles of non+
discrimination aso indicate that same sex partnerships should be included in the
definition of family.

The same gppliesin principle to spouses in a polygamous marriage, if it was contracted
in avaid manner. However, most resattlement countries will only accept one spousein
view of ther own natiiond legidation forbidding polygamy. In such cases, it is better
not to risk splitting up the family by requesting that one spouse be chosen. It would
normaly be more appropriate to explore the posshbility of reunification in a country
which would dlow the family to be resettled together.

On the other hand, estranged spouses who do not intend to live as a family unit in the
country of restlement are not normdly digible for UNHCR assgance for
reunification with each other; they may, however, qudify for reunification with their
children.

Parents and children

Although some countries of asylum make a digtinction between minor children and
those who have come of age, it is UNHCR policy to promote the reunification of
parents with dependent, unmarried children, regardiess of age, who were living with
the parents in the country of origin. This would include adopted children, whether
adopted legdly or on acustomary basis.

Separated and unaccompanied children and parents or siblings

The specid needs of children and adolescents for agtable family environment mean
that the reunification of separated and unaccompanied children with their parents or
guardians should be treated as a matter of urgency. In addition, reunification of an
unaccompanied child with another sibling should aso be accorded priority because of
the importance of the support that siblings can give to each other. Family reunification
may not, however, aways be the best solution for a child/adolescent. In dl Stuations
involving separated or unaccompanied children, an assessment should be made based
on the best interests of the minor (see Chapter 5, Specia 1ssues, of this Handbook).
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The qudity of the relaionship between the child and the parent(s) and whether the
parents will be able to offer guidance, support and emotiona care are among the
issues which must be assessed.

If a child has arrived firgt in a country of asylum, the right to family unity requires that
the child's next-of-kin be alowed to join him or her in that country, unless it is in the
best interests of the child under the circumstances to join the rdative in the country
where the relaive resdes or in athird country.

Other aspects of the specid responsbility of UNHCR to promote the best interests of
refugee or displaced separated or unaccompanied children as wdll asissues rdated to
the tracing of family members are treated in separate chapters of this Handbook (see
Chapters 4.7 and 5.8).

(b) Reunification of other dependent members of the family unit

It is UNHCR’s podition that the reunification of the following categories of persons of
particular concern is dso required by the right of family unity:

Dependent parents of adult refugees

Based on humanitarian and economic consderaions, reunification should be carried
out for dependent parents who origindly lived with the refugee or refugee family, or
who would otherwise be left done or destitute.

Other dependent relatives

Where persons such as single/lone brothers, ssters, aunts, uncles, cousins, etc. were
living with the family unit as dependants in the country of origin, or where their Stuation
has subsequently changed in such a way that they have become dependent upon
refugee family membersin the country of asylum (e.g., by the deeth of a spouse, parent
or wage earner/breadwinner), they should dso be conddered digible for family
reunification. Unaccompanied children may be considered for family reunification with
relatives who are not part of the nuclear family when thisisin the child's best interests,
and when it will not interfere with family tracing.

Other dependent members of the family unit

Sometimes families have taken in and cared for other individuas, such as friends or
foster children, with whom there is no blood relation. If these individuds are in the
same situation as the reatives mentioned under Other dependent relatives above,
they should dso be congdered digible for UNHCR assstance with reunification.
Particular care should be taken to verify the true Stuaion and circumstances of such
persons.
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With regard to foster children, arrangements should be made to maintain records and
notify al concerned of the child's location, in order to ensure tha the child can be
eadly located if tracing efforts are successful.

Due condderation should be given to any implication the reunification may have on the
legdl status or nationdity of the child, in particular where the child is a nationd of the
asylum country.

(c) Other relatives who may be considered for resettlement

In certain cultures, the basc family unit dso includes grandparents, grandchildren,
married brothers and sigters, their spouses and children, etc. For practical reasons,
however, it is not the policy of the Office to actively promote the reunification of
members of an extended family or other reatives, unless they come within the
categories of persons defined above.

UNHCR nevertheless strongly supports the adoption by States of broad and flexible
criteriafor family reunification with respect to the selection of refugees for resettlement.
Efforts should be made to preserve the integrity of family groups in the course of
resettlement operations and to promote the admission of refugees who need to be
resettled in countries where they have relaives or other persond ties.

4.6.9 Specific Aspects in Family Reunification Cases

Family reunification is undertaken, in accordance with the basic criteria of Chapter 4.6,
with aview to respecting basic rights as well asimproving the prospects for integration
upon resettlement.

Severd mechanists exig for family tracing and reunification, including direct
processing by resettlement countries and immigration procedures initiated by family
members ether in the country of ressttlement or from abroad. Some Governments
have established separate quotas for family reunification cases under humeanitarian
categories. Others do not limit the number of family reunification cases.

Internationa organizations, such as Internationd Committee of the Red Craoss (ICRC)
and I0M, and various NGOs implement projects supporting family tracing and family
reunification.

Particular scenarios encountered

In practice, the issues which arise when seeking to reunite a refugee family vary
depending on the circumstances. The main scenarios encountered are outlined below:
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One part of the family has reached a country of resettlement, while the rest of
the family is il in the country of origin. This is a common Stugtion in which
UNHCR assgtance with family reunification is warranted. It may be necessary
to intervene with the respective authorities in order to obtain authorization for
the departure of family members from the country of origin and/or for their
entry into the country of resettlement.

One part of the family has reached a country of resettlement, while the other is
in a country of refuge. Although in this case al members of the refugee family
have |eft the country of origin, reunification sometimes dill presents problems.
Difficulties or ddays may be encountered in obtaning admisson of the
remaning family members into the country of resettlement and UNHCR
intervention in this respect is often necessary.

Members of the same family have reached different countries of temporary
refuge. In such cases, Fidd Offices should where possble promote the
reunification of the family membersin one of the countries of temporary refuge
while awaiting a durable solution. Where there are gpecific concerns,
resettlement should be coordinated between relevant UNHCR offices,
Governments and partners to alow for eventua family reunification in the same
country of permanent asylum. This could be the case in circumstances where
urgent relocation of one or both parts of the family is necessary under other
UNHCR resttlement criteria, eg. if paticular physcd, legd and materid
protection needs arise.

Members of the same family are separated in different parts of the same
country of temporary refuge.  This often occurs when refugees are confined in
camps in gtuaions of mass influx. The Office should promote reunification of
family members as soon asthisisfeasble.

Members of the family find themsdves in different countries of resattlement.
Owing to the absence of precise rules concerning which part of afamily should
join the other, problems may aise if the authorities of the countries of
resettlement concerned refuse entry because each is of the opinion that
reunification should take place in the other country. Sometimes persond
disagreements between individud family members, especidly with respect to
living conditions or job opportunities, prevent such families from reuniting.
Although dependants can normally be expected to proceed to the country
where the head of the family is resdttled, a different solution may be
appropriate under certain circumstances, e.g. when the prospects for the
successful integration of the family in that country are poor or when the family
has much closer links esewhere.
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4.6.10 UNHCR activities
(a) Promoting the adoption of appropriate national policies

One of the functions of UNHCR in fadilitating reunification of refugee families is to
obtain the overal cooperation of the authorities of the States concerned and the
adoption on their part of criteria and measures permitting such reunification. This
ongoing task of laying the politica, legd, adminigtrative and operationd groundwork
for the smooth and regular resolution of family reunification cases is a normd part of
UNHCR's internationa protection activities which must be undertaken vis-a-vis both
countries of asylum and countries of origin. Inits 1977 Concluson No. 9 (XXVIII) on
Family Reunion, the Executive Committee reiterated the fundamenta importance of the
principle of family reunification and reaffirmed the co-coordinating role of UNHCR
with a view to promoting the reunification of separated refugee families through
appropriate interventions with Governments and with inter-governmental and nor
governmental organizations. See dso ExCom Conclusion No. 88 of 1999,

Promotion of inclusive family reunification

In many cases, a refugee’ s next-of-kin remain behind in the country of origin, or in a
country of first refuge, because they are not considered by the prospective country of
reception to belong to what is known as the “nuclear family”, that is to say father,
mother and minor children. While there is judtification in giving priority to safeguarding
this basic unit, the exdluson of members of a refugee household, who have been
deprived of their socid and economic support as a result of the bresk-up of the family
unit, often results in hardship. While it may not dways be possible to reunite entire
groups which, in the country of origin, formed pat of a family in the broad or
traditional sense, Governments should be encouraged to give positive consderation to
the incluson of those persons - regardlesss of ther age, level of education or maritd
datus - whose economic and socid viability remains dependent on the nuclear family.
This concept of dependency is set out in grester detail in section 4.6.6 above.

Requirements for documentary evidence

A related problem is that of determining the marita or civil status of family members
for admission purposes. While every effort should be made to establish parentage and
filigions, the particular circumstances existing i the refugees country of origin or in
their country of refuge may need to be taken into account. These circumstances may
make it difficult or even impossible for a refugee to meet forma requirements or to
bring the documentary evidence normally required before family reunification can be
authorized. UNHCR should therefore encourage government’ s to adopt legidation and
practice on family reunification which does not per se require documentary proof of
the formad vdidity of amarriage or of thefiliations of children.
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Special measures

Family reunification is often prevented or delayed by the operation of generad domestic
immigration regulations requiring that individuals sponsoring gpplicants be able to
provide accommodation and support them. Refugees are often unable to fulfill such
requirements especidly if family members are experiencing economic, employment or
housing problems in the country of resettlement. As it is known tha prolonged
separation creates serious socid problems for both sdes of galit families it is highly
desrable that in such cases recalving States adapt their legd provisons in this respect
or take specid measures to assist refugees to accommodate their dependants, thereby
fadlitating early reunification.

Status of joining family members

The datus provided for refugees under the relevant internationa instruments and
nationd legidation has as one of its principa ams to fadilitate their integration in new
national communities and to help them to cease being refugees as rapidly as possible.
In order to promote the smooth and timely integration of refugee families in the country
of settlement, it is necessary to grant joining family members the same legd status and
facilities as those family members dready present. Unless their persond Stuation
expresdy excludes them (eg. due to forma consderaion, such as a different
citizenship, or the gpplication of excluson causes), the family members concerned
should have their status as refugees regularized, if they so wish

(b) Types of UNHCR assistance in individual cases

The Office encourages members of digpersed families to take the first steps towards
reunification and to initiate the necessary formdlities, whenever this is possble without
risk to themsdlves or other family members. In such cases, the role of the Office is
limited to informing refugees of the procedures to be followed and monitoring the
process. In many cases, however, the help of UNHCR is required to bring about
reunification. UNHCR ass stance may extend to the following fidds:

Tracing family members

When the wheregbouts of relatives is unknown, it may be necessary for UNHCR to
facilitate tracing. The Centra Tracing Agency of the ICRC and its nationd
counterparts have specid competence in this area and may be of assstance. Recourse
may aso be had in certain circumstances to country-level UNHCR bio-data systems,
or to the records of the authorities of countries of resettlement. Experience has shown,
moreover, that the efforts of refugees themsdves, using their own contacts, are often a
most effective method of tracing. When specia problems arise, such as the tracing of
the families of separated or unaccompanied children involuntarily separated from their
parents, UNHCR Headquarters should be consulted.
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Caution should be had as regards contacting the country of origin for tracing purposes
as this may violate UNHCR policy on confidentidity and internationd principles on
data protection.

Travel documents

When it is not feasble for family members to use passports issued by their country of
origin, some other form of travel documentation will be necessary. In some cases,

depending on the itinerary, the mode of travel and the adminigrative requirements of

the countries involved, a letter in lieu of a visa from the authorities of the destination
country may suffice. Often, however, a more forma travel document is needed.
Certain countries of temporary stay may be willing to issue a specid, or diens,

passport. In States party to the 1951 Convention and/or its 1967 Protocol, a
Convention Travel Document shal be granted to family members who dso qudify for
refugee status. When no other travel document is available and the family members are
outside their country of origin, an ICRC Travel Document may be obtained. UNHCR
Headquarters should be consulted if assstance is needed.

Entry visa

Refugees resding in a country of settlement who wish to be reunited with other family
members who are il in the country of origin or in third countries should be advised, in
the firgt instance, to apply to the competent authorities for the necessary entry visas or
immigration authorization for their family members

Should difficulties arise, the competent UNHCR Fidd Office may have to intervene
with the Government concerned in order to seek permission for such reunification,
pointing where necessary to the rdlevant internationa instruments and to the Executive
Committee Conclusions on the subject. (See above and EXCOM Conclusion No. 24
(XXXII) of 1981 on family reunification.) Where countries make admisson contingent
upon the fulfillment of conditions which the refugee cannot meet, or refuse dtogether to
authorize certain types of family reunification, such difficulties should be reported to
UNHCR Headquarters. Since the objective is reunification of the refugee family, the
Office should ensure that any visaissued dlows indefinite Say.

Exit visa

In many cases, family members are required to make a forma gpplication for
authorization to leave the country of origin or temporary refuge. Where thisis feasible,
family members in the country of origin should try to obtain these authorizations
themsalves provided they can do so without placing themsdves or others at risk.
When in such cases UNHCR assistance becomes necessary, it should be kept in mind
that interventions may be a very delicate matter and are not aways successful. Family
members should be counseled in advance to this effect.
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Travel arrangements

Unless travd is arranged within the framework of an ongoing resettlement operation,
making travel arrangements is in principle the responghility of the refugee family.
Nevertheless, some countries make and meet, usudly through IOM, the costs of travel
arrangements for the individud family reunification of refugees.

UNHCR would provide assstance only if needed, as, for example, in the case of
separated or unaccompanied children. Family members may, however, be advised to
contact IOM for more information about its subsidized migration schemes. Under
these schemes, IOM helps refugees and other persons in need of assstance, in
particular through the handling of pre-departure and transport arrangements. IOM has
concluded specid taiff agreements with the arline industry which dlow for
congderable reductions in ar fares and may aso provide an increased free baggage
dlowance. Where direct communication between family members and IOM is not
possible, UNHCR Field Offices may be requested to help.

Financial assistance

As with travel arrangements, the financing of the travel of family members from abroad
isin principle the responghility of the refugee family, unlesstravd is arranged within the
framework of an ongoing resettlement operation.

UNHCR funding of cogts rdating to family reunification cases may be considered once
the case has been thoroughly assessed to identify whether it meets all of thefollowing

conditions;

- dl family members concerned are digible for family reunification under the
established criteria (see Chapter 4.6); in particuar:

- & least one of the family members has been determined as a refugee under
UNHCR’s mandate;

- the separation of the refugee family was involuntary and related to persecution
or flight;

- the granting of assstance is agppropriate under UNHCR guiddines (see
Chapter 5.4 on Onward or Secondary Movement); and

- the family members are in need and therefore unable to meet the trave
expenses themsdves, and

- no other source of funding is available (eg. from the receiving country,
relatives, sponsors or charitable organizations); and

- adequate financid resources under the project are available.
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Where UNHCR Fidd Offices do not have travel funds placed under their direct
respongbility, prior authorization from UNHCR Headquarters must be obtained.

All requedts for financid assstance for family reunification cases to the Resettlement
Section & UNHCR Headquarters should be submitted together with a completed
Family Reunification Questionnaire and a recommendation for travel assstance. The
family members in the anticipated country of resettlement should be requested to
complete this form - Part A, while family members in the country from which the
movement is to take place should be asked to complete Part B of the questionnaire
(sample reproduced in Toolkit, Annex 2). UNHCR offices responsble for the
respective countries should exchange copies of these forms. Where UNHCR
Headquarters involvement is required, copies of both parts should be provided to the
Resettlement Section.

Upon approva of the request, UNHCR Headquarters will lisise with IOM Genevato
make travel arrangements or dternatively authorize the Fdd Office to arrange travel

localy, charging the appropriate resettlement project. IOM benefits from reduced air
fares and, with financing from UNHCR, Governments and other sources, administers a
variely of travel projects, sometimes involving travd loan programmes. Trave
arrangements should be made only after the necessary exit and entry visas have been
obtained.

Family members should be advised of the possibility of directly procuring air tickets at
reduced fares through 10M, without involvement of or gpprova by UNHCR.

Resettlement processing

When members of arefugee family are in one or more countries of temporary refuge, it
may be necessary for UNHCR Fidld Offices in those countries to intervene so as to
ensure their admission to the same country of resettlement in accordance with the right
to family unity. Such intervention is often required to prevent the separation of foster
children, adult dependants, fiancé €)s, or other relatives forming part of the basic
family unit. The assstance of UNHCR Headquarters should be requested when the
matter cannot be resolved by the Field Offices concerned.

Separation due to admission criteria

A refugee Bmily may be separated because a family member has not been able to
accompany the rest of the family to a country of resettlement because he or she does
not meet that country’s criteria for admission. In such cases, it is often necessary for
the Office to gpproach the authorities of the resettlement country with a view to the
family member being admitted on humanitarian grounds or on the badis of internationa
obligations.
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(c) Considerations in cases of unaccompanied minors

Problems rdated to family reunification have assumed considerable importance with
regard to the Situation of unaccompanied minors, especidly infants and young children.
Unaccompanied children and adolescents are a priority concern of UNHCR.
Paticularly in refugee emergencies, there will usualy be minors who are separated
from their families

Other aspects of the specid responsbility of UNHCR to promote the best interests of
refugee unaccompanied minors as well as further issues related to the tracing and
reunification of family nembers are treated in a separate chapter of this Handbook
(see Chapter 4.7).
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4.7 Children and Adolescents

Under the Convention on the Rights of the Child, children and adolescents are “entitled
to specid care and assstance’. Their developmental needs, their dependency, and the
questions of their “lesser” legd and socid status make this specid attention essentid.
This Section will discuss how resettlement criteria should be applied to minors.

The Convention on the Rights of the Child (CRC)" applies to everyone below the
age of eighteen years unless, under the gpplicable law, mgority is attained earlier

(article 1). In other words, it applies to dl minors. The terminology of the CRC causes
confusion, however. Article 1 saysthat, “For the purpose of the present Convention, a
child means ....” Confusion is caused because the word child in the treaty is being

usad in an unusud way. According to the dictionary, a child is a person who has not
yet reached puberty or sexud maturity, and in common usage it is not goplied to
anyone over 14 or 15 years. A person who is no longer a child but not yet an adult is
an adolescent. It is helpful to remember that article 1 of the CRC is defining aword in
alegd text, and is not defining red life human beings. In lawyers jargon, the term

child isalegal fiction, thet is, an artificid definition in alegd text.

Who is a child??

For operationa purposes, UNHCR takes the definition of a child given in Article 1 of
the CRC, which defines a child as any person under the age of 18, unless under the
(nationd) law applicable to the child, mgority is atained earlier.

Separated children are those separated from both parents, or from their previous
legd or customary primary care-giver, but not necessarily from other relaives. These
may, therefore, include children accompanied by other adult family members.

Unaccompanied children (adso caled unaccompanied minors) are children who have
been separated from both parents and other relatives and are not being cared for by
an adult who, by law or custom, is responsible for doing so.

Orphans are children, both of whose parents are known to be dead. In some
countries, it should, however, be borne in mind that a child who has lost one parent is
cdled an orphan.

! The CRC isthe treaty which sets the most standards concerning children. While the CRC is not arefugee
treaty, refugee children are covered because all CRC rights are to be granted to all persons under 18 years
of age (article 1) without discrimination of any kind (article 2). Selected articles of the CRC are reproduced
in Annex 2.

? These definitions are taken from the Inter-Agency Guiding Principles on Unaccompanied and
Separated Children of January 2004, p. 13.
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4.7.1 Unaccompanied or separated minors are a priority concern to
UNHCR

Experience has shown that in emergency Situations refugee children may be with

an extended family member, therefore “accompanied”, but they may dill face

risks amilar to those faced by unaccompanied refugee children. To ensure that

al such children benefit from efforts to trace and to reunify them with thar

previous primary caregivers, UNHCR, UNICEF, ICRC, the Internationa Save

the Children Alliance and other organizations have adopted the broader concept
»n 1

“separated children”.

Separated children are defined as children under 18 years who are separated
from both parents or from their previous legdl or customary primary caregiver.?

The terms unaccompanied minor or separated minor should be distinguished from
orphan. A person is an orphan only if both parents are dead. This dways requires
careful verification and must never be merely assumed.

It may be difficult for an unaccompanied minor to establish refugee Satus using
the same refugee criteria and procedures applied to adults. When a child is
unable to articulate a claim, or it is not possible to determine the refugee status
of aminor, a decison should be made as to what durable solution would be in
the minor's best interests® In the context of resettlement, it should be borne in
mind that some countries require that every individud, including children, meets
the refugee definition. UNHCR encourages countries to consder the best
interests of the child when determining the refugee satus of a minor, and to
determine refugee status using the broadest possible interpretation. See also Art.
22 of the CRC.

UNHCR has developed comprehensive guiddines on protection and care of refugee
children which set forth clear principles and procedures to ensure the protection and
care of dl refugee children induding the mogt vulnerable, namely those who are
unaccompanied. In the context of a determination as to whether resettlement is the
gopropriate solution for an unaccompanied minor, the following issues have to be
considered:

! Refugee Children, Global Consultations on International Protection, 4™ Meeting, UN Doc. EC/GC/02/9, 25
April 2002, in Refugee Survey Quarterly, Vol. 22, No. 2/3 2003, p.266, para.5.

2 Use of the term “unaccompanied children” has declined. It was used to define those who are separated
from both parents and are not being cared for by any adult who, by law or custom, is responsible for
doing so. The definition of “separated children” isincluded in EC/50/SC/CRP.7 of 7 February 2000 and
sought and received wide support by the UNHCR Standing Committee.

3 For details on the best interests rule see Chapter XX5 (Special Issues) of this Handbook as well as
Chapter 8 of Refugee Children: Guidelines on Protection and Care.
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O Any intervention on behdf of unaccompanied minors, particularly their movement,

mug follow the existing guidelines given in UNHCR's Refugee Children:
Guidelines on Protection and Care’. It must be ensured that the best interests
of the child are met.

Resettlement of unaccompanied or separated minors should be consdered
caefully only where other solutions are not appropriate. Decisons concerning
durable solutions for unaccompanied or separated refugee children mugt, idedly,
be taken by competent bodies that include experienced child welfare
personnel. The posshility of voluntary repatriation should dways be given full
congderdtion in the firg ingance, particularly if the minor has family remaining in
the country of origin.

U The procedure should permit the effective participation of the refugee child

and, as with gatus determination, arrangements should be made for the minor to
be represented. It should be ensured that the minors be informed that whet is
happening affects their future. Too often, things are done to, for or on behaf of
children and adolescents, ostensibly in their interest, but without |etting the minors
know. Where possible, the views of the parents, or others who perform thisrole,
should be obtained.

Unaccompanied or separated refugee minors over the age of 16 are usudly
meature enough to make their own decisions about long-term solutions and some
even a an earlier age. Depending on their degree of maturity, children over the
age of nine or ten may be able to make rational choices if provided with adequate
information. Their preferences should, therefore, receive consideration.

Children below nine or ten years of age may not be sufficiently mature to make an
independent judgement; but they should dways be given the chance to express
ther views. In each case, aminor’s evolving mentad maturity must be determined
in the light of the persond, family and cultura background.

O Where the resettlement, loca integration or repatriation of a family caring for a

child or adolescent other than their own is being considered, the nature and
durability of the relationship between the minor and the family must be carefully
assesed by an experienced child wefare worker to determine whether they
should remain together. There must be assurances that the family will continue to
provide for the minor. It isimportant to balance the minor’ s need for continuity of
care and the degree of atachment to the foster family againgt the possibility of
ultimate family reunification.

! Seein particular Chapters 10 and 11.
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Resttlement may be determined as the appropriate solution for an
unaccompanied minor if the basic congderations outlined in Chapter 4.1 are met
and the child or adolescent fals within the categories outlined in the following.

4.7.2 Basic principles of child protection

Experience globdly shows that the vast mgority of unaccompanied or separated
children and adolescents do in fact have parents or other relaives aive who can be
located through tracing activities and who are able and willing to care for the minor.
Recognition of this fact is fundamenta to the gpproach to helping unaccompanied
minors and to the basic principles listed below.

Most of these principles are in accordance with provisons lad out in the 1989
Convention on the Rights of the Child (see Annex 2). All policies and actions regarding
unaccompanied minors should be in keeping with internationa provisons and relevant
nationd child wdfare legidation. In case of refugee children and adolescents, the
provisons of the 1951 Convention and the 1967 Protocol aso apply. Minors in
countries other than their own are entitled to care, protection and representation
regardiess of their lega Status.

(a) Basic rights of children and adolescents

Best interest

The best interest of the minor is the overriding condderation in dl decisons and actions
concerning young persons separated from their families. When tracing is successful, an
assessment must il be undertaken to determine whether family reunification isin the
best interest of the minor. For details see Chapter 7.1 of this Handbook.

Protection

All minors, including those who are separated from their families, are entitled to
protection of their persond security and rights under nationa and internationd law, to
provison for their basic subsistence and to care that is nurturing and appropriate to
their age and individua needs.

Participation

Children and adolescents of al ages, in keeping with their degree of menta, emotiona
and socid maturity, have the right to express their views and have those views taken
into account in decisons regarding arrangements for themsdaves and their sblings.

Legal representation and rights

Unaccompanied or separated minors have a right to physica and legd protection as
ther individuad circumgtances require. This includes legd representation and
designation of guardians, where needed, and securing land and other inheritance rights
when dl immediate family members have died.
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Family unity
All children have aright to a family, and families have aright and respongbility to care
for ther children. All reasonable measures should be taken to help families stay
together and to reunite families which become separated. Action should never be
taken if it might encourage family separations or make family tracing and reunification
more difficult.

Reunification of separated families

Unaccompanied or separated minors have a right to be reunited with parents,
guardians, shlings or extended family members. Those intervening on behdf of
unaccompanied minors have an obligation to assst them to find, communicate with and
rgoin family members through tracing and other services. Family tracing is pursued as
apriority for al children and adolescents separated from their families.

(b) Appropriate care

Safety and well-being

Pending family reunification, unaccompanied minors should be cared for in ways which
assure thelr safety, protect them from abuse and exploitation, and meet their individud
emotiona and developmentd needs as wdl astheir physical needs.

Community integration

Separated minors should be integrated with the rest of their communities, their needs
met and services provided to a Smilar level and, to the extent possible, in the same
manner available to other young persons.

Stability and continuity

Continuity should be preserved as much as possible in separated minor’s relationships
with adults and other younggters, and in their culturd and rdigious traditions. Sibling
groups should be kept together. The care of unaccompanied minors should be
provided by members of their own community wherever

Community responsibility
Communities and locd authorities have a responghbility for assuring the protection and
care of unaccompanied minors, and assgting family reunification.

No separate evacuation

Separated minors should be evacuated from an area only if it is deemed necessary to
evacuate al young persons living in the area or community concerned. However, thisis
not an absolute policy in dl dtuations. Some, dbeit rare, Stuations cdl for the
evacuation of unaccompanied or separated minors before the evacuation of the
community.
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No early adoption

Separated minors shal not be consdered for adoption during an emergency or before
extengve tracing efforts have been made without success, normally over aperiod of at
least 2 years. For further information on tracing and adoption, reference is made to
Chapters 4.7.4 and 4.7.5 below.

4.7.3 Best Interests of Children and Adolescents

The best interests rule is one of the fundamentd rights in the 1989 Convention on the Rights
of the Child (CRC).! But while the phrase best interests of minors is a smple expression,
gpplying it to red life Stuaions is not S0 easy. This section presents a framework for the
gpplication of the best interestsrule.

A framework for applying the best interests rule to refugee minors

The best interests rule is contained in article 3 of the Convention on the Rights of the Child. It
dates that:

“In dl matters concerning [minors], whether undertaken by public or private socid welfare
inditutions, courts of law, adminigrative authorities or legidative bodies, the best interests of
[minors] shal be a primary consderation.”

The best interests rule covers dl persons under the age of 18 years, or the age of mgority
(legd adulthood) in any country where mgjority is attained earlier. Because the CRC has been
amogt universdly rdified, the best interests rule should be considered to gpply in any State's
decison that affects a minor who is present in that State, and thisincdudes al refugee or asylum
seeking minors. Furthermore, because UNHCR has adopted the CRC as its normative
frame of reference the rule should be applied in any decison made by the Office which
affects aminor of concern to UNHCR.

The best interests rule was originaly devised to guide judges when they decide
custody disputes during divorce cases or petitions for adoption. Under the “traditiona”
best interedts rule, the wefare of the minor must be the primary or the paramount
condderetion, that is, the interests of the minor must over-ride the interests of either
parent, or prospective parents, in these types of cases.

The best interestsrule in article 3 differs from the “traditiona” rule in family court cases
in severd respects. Because our framework for applying article 3 is based on the
traditiond rule, and because many people have a least some familiarity with the
traditiond rule in the context of custody disputes, it will be hdpful to begin by
comparing article 3 and the traditiona rule.

! Selected articles of the CRC are reproduced in Annex 2.
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Firg, article 3 not only applies to decisions that have an impact on an individua minor,
it dso gpplies to decisons that affect a group of minors. This complicates matters
because sometimes the interests of an individua minor will conflict with the interests of
agroup of minors.

Second, article 3 expands the traditiond rule because it gpplies to all decisonsthat a
Government makes that may affect minors, and is not limited to just divorces and
adoptions. This expanson further complicates matters because the interests of minors
can sometimes conflict with the interests of other groupsin society.

Third, article 3 contracts the traditiond rule: Article 3 only requires that the best
interests of minors be ‘a primary condderation”, in contrast to the traditiond rule
which requires that their interests be the primary consderation. Under article 3, a
Government must actively take into account the interests of minors, but their welfare
does not autometically override al other societd interests. The complication here is
that the best interests rule in article 3 does not tell us how to resolve conflicts between
interests; it does not tell us when to give priority to the interests of an individua minor
or group of minors.

Fourth, the requirement in article 3 that the best interests of minors be “a primary
condderation” is only a minimum standard. There will gtill be categories of Stuations
where a minor’s interests will need to be given priority, as in the case of adoptions
(e.g. CRC aticle21).

Sometimes the traditiond ruleis criticized because it does not contain any standards by
which judges can evauate what course of action will be best for a young person.
While this objection is superficidly correct, judges do employ principles or standards
in deciding custody and adoption cases. It is by identifying these underlying principles
that we can congtruct aframework for applying the best interests rule of article 3.

In essence, the best interestsruleis composed of four el ements.
Theruleis

a st of principles about the developmenta needs of children and
adolescents;

a st of attitudes that a decision-maker needs to have;

a set of procedures that a decisionmaker needsto follow; and

various inditutional structures to help ensure rationdity and fairness in the
decision-making process.

Theres of this Section will outline the contents of these four dements.
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(@) Principles relating to developmental needs of minors

psychological and socid needs must be given equa importance to physica
needs;

children and adolescents need to fed wanted and vaued,

there must be continuity of aminor’s emationd bonds with the “psychologica
parents’;

we need to condder the infant’s and young child’ s “ sense of time’;
socidization, or the learning of socid and cultura vaues and Kkills, is essentid;
minors must be prepared for adulthood: earning a living, parenthood, and
ctizenship;

continuity of aminor's sense of identity should be maintained;

participation in decison-making is important to healthy development.

(b) Attitudes that a decision-maker needs to have

The decision-maker must have willingnesstto:

separate the interests of the minor(s) from the interests of dl others, including
the parents, other adults, socid groups, inditutions, and the State itsdif.
subordinate the interests of al othersin favour of the minor’ s welfare.

take the thoughts and fedings of ayoung person serioudy.

perceive children and adolescents as bearers of human rights.

(c) Procedures that a decision-maker needs to follow

conduct an impact-assessment on how a course of action may affect decison-
making must be individualised whenever possible.

minors need to participate in the decison-making process,

there should be an independent assessment of the minor’ s best interests; and
there must be an opportunity for the decision-maker to receive input from
persons who are experienced in child- or adolescent-welfare issues.

(d) Institutional structures

Suggestions for governmentd structures include:

an ombudsman for children and adolescents;

an office responsble for minors issues, a the appropriate level of
Government;

inter-minigterid and inter-departmenta committees on minors,

independent advisory pandls,

systematic data collection and research focused on children and adolescents;
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ayearly “date of the nation’s youth” report;

dissemination and training on the CRC;

forums and procedures for the participation of minors,

procedures for on-going consultations with citizens groups concerned with
the rights and welfare of minors.

4.7.4 ldentification of unaccompanied or separated minors and tracing
activities

(a) Identification

Searches and inquiries should be organized within each community to identify minors who are
unaccompanied or separated, but in away that does not disrupt existing care arrangements or
encourage families to aandon children. Community socid workers, volunteers, community
and religious leaders should be mobilized to do this early in an emergency. All youngsters who
gopear to be unaccompanied or separated must be immediately screened to determine
whether or not they are indeed separated from their families and, if they are, whether there is
another adult with whom the child has been living who, with some support, could continue
providing appropriate care. Only young persons who will be without continued care should be
placed in emergency care.

For each minor who cannot be immediately reunited with parents or members of the extended
family, immediate action should be taken to register information concerning the minor, including
where and when the minor was found, who brought the minor to the attention of UNHCR or
who the minor was with when found, photographs, details of accompanying sblings, and
circumstances of the separation. It is dso necessary to provide each minor with an identity
bracelet or an identity card and to arrange a hedlth check and psychological screening.

Smilar arrangements are needed to record documentation on parents who have lost their
children and are searching for them. A centrd database is established, normally by ICRC, to
receive and store data in a standard forma on both children and parents. In recent
emergencies, it has been agreed between UNICEF, UNHCR and the main participating
NGOs that ICRC would maintain the database on unaccompanied or separated children and
information from the database would be accessble to dl users.

(b) Tracing

As soon asaminor isidentified as unaccompanied or separated, tracing efforts are started. All
tracing activities are carried out in a manner that protects the persona security of the minor
and family members concerned. No action is teken that may hinder eventud family
reunification, such as adoption, change of name or movement to places far from the likey
locations of family reunification. Usudly, “passve’ and “active’ tracing efforts are
gmultaneoudy implemented by organizations working a the locd levd. Passve tracing
involves comparing records of children and records of parents searching for lost children in
order to match them.
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This is done both centrdly and a the locd levd by each organization involved in the
registration and documentation of separated family members. Active tracing involves actualy
pursuing investigations concerning the identity of the minor, the identity and location of parents
or other close family members.

During the tracing process, co-ordination and information sharing between ICRC and
organizations dedling with unaccompanied minors is essentid. All parties involved in providing
care and protection for unaccompanied or separated minors participate in efforts at locd leve,
but common standards and systems of notification or verification should be agreed upon, as
well as a common approach concerning confidentidity and the best interests of the minor.
Where host Governments have the right of access to information on unaccompanied minors,
this should only be done in the best interest of the minors.

In cases of refugee minors, tracing activities must be closdly co-coordinated between the
country of asylum and the country of origin. Arrangements must dso be made for the
reunification of youngsters with their families found in another country, and for the continuation
of care for and tracing of minors among the populaion groups returning to their country of
origin as part of avoluntary repatriation programme. This requires close co-operation and joint
planning between Governments, UNHCR, ICRC, UNICEF and implementing agencies in
both countries.

4.7.5 Family reunification, alternative long-term placements and adoption

When tracing is successful, an assessment is undertaken to determine whether family
reunification is in the best interests of the minor. If assstance with family reunification is
granted, follon-up with the reunited family should be undertaken by UNHCR or other
quaified agents, including the host government departments. However, dternative long-care
arrangements should be made when family reunification proves not to be possble within a
reasonable period and when it is consdered that reunion would be harmful to the minor's
interests.

UNHCR decisons concerning family reunification or dternative long-term care arrangements
should be made on a case-by-case basis on the advice of trained child welfare personnd,
within the framework of statutory or customary law, taking account of:

the wishes and rights of the parents;

the age and wishes of the child or adolescent;

the length of separation (especidly in the case of infants and very young
children);

the strength of the minor's psychologicd atachments to the present care-
givers (i.e. foster parents);

the wishes of the present care-givers,

the previous family/child rdaionship.
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The safety, immediate wel-being, and the bng range developmenta needs of the
minor are dways the overriding concerns, but decisons are not dway's easy; the young
person and adults may not agree on what isin the young person’s best interests.

In order to avoid occurrences where private foster care services make the critica
decigons regarding the minor’s placement or future, reunification programmes should
be monitored for compliance with the law and child wefare principles. The rights of
children and adolescents to be with their families and to have dl decisons madein light
of their best interests must dways prevail.

With regard to foster children, arrangements should be made to maintain records and
notify al concerned of the minor’s movement so that the young person can be located
in the event that family tracing is successtul.

Other aspects of the specid responsibility of UNHCR to promote the best interests of
refugee or displaced unaccompanied or separated minors, as well as issues related to
the tracing of family members, are treated in separate chapters of this Handbook.

Adoption is not normaly thought of as a ressttlement possibility because in aimog dl
cases where a child needs to be adopted there will be extended families members,
others from the child's community of origin, or from the country of asylum, who can
fulfil this need. If efforts are made to locate these persons, and perhaps to provide
someinitial support services, then there is rarely a need for internationa adoption.

In the resettlement context, adoption might be sought by extended family members or
by persons who are unrelated to the child. In such cases, strict compliance with legd
standards must be observed. The Convention on the Rights of the Child requires that
“the best interests of the child shdl be the paramount consderation”, that is, the
welfare of the child must never be compromised by competing interests, including
those of the proposed adoptive parents. Furthermore, the Convention requires, anong
other things, that al necessary steps are takento “ensure that the adoption of the child
is authorized only by competent authorities who determine, in accordance with
gpplicable law and procedures and on the bass of al pertinent and reliable
information, that the adoption is permissble in view of the child's satus concerning
parents, relatives and legd guardians and that, if required, the persons concerned have
given thar informed consent to the adoption on the basis of such counselling as may be

necessary”. (CRC article 21(a))

The Convention aso requires that “due regard shdl be paid to the desrability of
continuity in a child's upbringing and to the child's ethnic, rdigious, culturd and
linguistic background” (CRC article 20.3). This article does not prohibit inter-ethnic, -
religious, or -racid adoptions. Instead, dl factors must be conddered, with the find
judgement made on a case-by-case basis, with the child's best interests being the
paramount cons deration.
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Internationa adoption is aso regulated by the 1993 Hague Convention on Protection
of Children and Co-operation in Respect of Intercountry Adoption with respect to
State parties to the treaty.*

Basad on its experience, UNHCR has adopted standards which are applicable
to dl minors of concern whenever adoption is being consdered.

Refugee Children: Guidelines on Protection and Care dates.

“It is UNHCR's policy that children in an emergency context are not available
for adoption. Any adoption of an unaccompanied child of concern to the High
Commissioner must be determined as being in the child's best interests and
caried out in keeping with gpplicable nationd and internationd law. 1t should
not be carried out if:

o0 thereis areasonable hope for successful tracing and family reunification in
the child’'s best interedts,

0 a reasonable period (normdly at leest two years) during which time al
feasible steps to trace the parents or other surviving family members have
been carried out has not el apsed;

0 itisagang the expressed wish of the child or the parent; or

0 voluntary repatriation in conditions of safety and dignity gppears feasible in
the near future and options in the child’'s country of origin would provide
better for the psycho-socia and culturd needs of the child than adoption in
the country of asylum or athird country” (pages 130-131).

LUNHCR's policy onintercountry adoption is elaborated in UNHCR/IOM/59/95-FOM/62/95 on Adoption
of Refugee Children dated 22 August 1995. This document also contains relevant articles of the
Convention on Protection of Children and Co-operation in Respect of Intercountry Adoption (1993) and
the Recommendation concerning the Application to Refugee Children and other Internationally
Displaced Children (1994) of this Convention. See also, Refugee Children, Global Consultations on
International Protection, 4™ Meeting, UN Doc. EC/GC/02/9, 25 April 2002, in Refugee Survey Quarterly,
Vol. 22, No. 2/3 2003, p.267 f., para.9, recommendations 6 and 7.
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Refugee Children, Globa Consultation on International Protection, 4™ mig,,
U.N. Doc. EX/GC/02/9, 25 April 2002.

Refugee Children: Guidelines on Protection and Care. UNHCR
Geneva, 1994.

Guidelines for Interviewing Unaccompanied Refugee Children and
Adolescents and Preparing Social Histories. UNHCR Social Services
Section, April 1990.

Adoption of Refugee Children, UNHCR/IOM/59/95-FOM/62/95, 22
August 1995.

Best Interest Determination Guidelines in the case of Sudanese
Unaccompanied and Separated Children in the refugee camps in
western Ethiopia, UNHCR-RTSS, DRAFT November 2002.

Action for the Rights of Children Resource Pack, Foundations,
International Legal Sandards, September 2002, pp.16-17, and
Foundations, Child and Adolescent Development, April 2001, topic 6,
pp. 36-41

FURTHER REFERENCE:
L UNHCR Policy on Refugee Children. UNHCR Geneva, August 1993.

|

Interviewing Applicants for Refugee Satus (RLD 4). Training Module.
UNHCR Geneva, 1995 (in particular Chapter Five: Interviewing Children).

Mental Health of Refugees. World Heath Organisation/ United Nations
High Commissioner for Refugees, WHO Geneva 1999.

UNHCR/I0M/59/95-FOM/62/95 on Adoption of Refugee Children dated
22 August 1995.

Evacuation of Children from Conflict Areas. Considerations and
guidelines. UNHCR/UNICEF. Geneva, December 1992 (Edited by Everett
M. Resder).
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[0 Guidelines on Policies and Procedures in dealing with
Unaccompanied Children Seeking Asylum. UNHCR Geneva,
February 1997.

) Declaration on Social and Legal Principles Relating to the
Protection and Welfare of Children, with Special Reference to Foster
Placement and Adoption Nationally and Internationally. Generd
Assembly Resolution A/RES/41/85, 3 December 1986.

L Working with Unaccompanied Minors in the Community. A Family-
Based Approach. UNHCR (PTSS/Community Services) Geneva, 1994
(especidly Chapter 3: Communication and Documentation).

[J Handbook on Procedures and Criteria for Determining Refugee
Status under the 1951 Convention and the 1967 Protocol relating to
the Satus of Refugees, UNHCR, Geneva, re-edited January 1992
(paras. 213-219).

Older Refugees

Older refugees may be particularly vulnerable when confronted with the causes and
effects of becoming a refugee. Some may have been separated from family, friends or
community during ther flight, or have witnessed the killing of family members. The
physica hardship of exile may wel take its toll on the older refugees, who, if dready
fral, may not have the srength to ward off disease and illness. The stresses of being
forced to flee and then having to adapt in a new environment during the first stages of
exile, particularly for those without the support of family, place untold demands on the

coping ability of many older refugees.

There is no fixed age to define an older refugee as elderly, largdy because life
expectancy differs among groups, and the process of ageing is affected by a number of
factors, such as an individud’ s physical and psychologica hedth, dong with family and
socid support, cultural background, living conditions and economic Situetion.

It should be noted that some resettlement countries set age limits for the admission of
older dependent parents under family reunification criteria or otherwise strictly apply
dependency criteria.

Whenever possible, older refugees should be reunited with their family or members of
thelr community.
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4.9

If the family members of an older refugee cannot be traced in the country of refuge (or
in the country of origin), an appropriate foster family should be found. It should be
remembered that most refugee communities have greet respect for their older
members. They should participate in planning and implementing of community
programmes.

Unless an individud has hisher own clam to resettiement under other
criteria outlined in this Handbook, resettlement of the older should only be
conddered in the context of family reunification and ederly dependants
should be included in resettlement submissons. It should, however, be
understood that older refugees are sometimes reluctant to uproot
themsdves and leave an asylum country ether with or to join family
members who ae dready living in a resdtlement country. In such
circumgtances, thelr interests and needs should be taken into account

before a decision on resettlement is reached.

Further consderations and criteria related to family reunification are summarized in
Chapter 4.6.

[N

FURTHER REFERENCE:

Age and gender dimensions in international Refugee law, Alice
Edwards in Refugee Protection in International Law, UNHCR's
Global Consultation on International Protection, Erika Feller, Volker
Turk and Frances Nicholson (Eds.), Cambridge University Press, 2003.

Older Refugees: Looking Beyond the International Year of Older
Persons, Executive Committee of the High Commissioner’s Programme,
Standing Committee, 17" mtg. UN Doc. EC/50/SC/CRP.8, 7 Feb.
2000.

The Stuation of Older Refugees, Executive Committee of the High
Commissioner’s Programme, Standing Committee, 48" Sess., UN. Doc.
EC/48/SC/CRP.39, 14 Aug. 1998.

Refugees without Local Integration Prospects

Resettlement may be considered for refugees who do not have an opportunity to

establish themsalves in their country of refuge in a manner appropriate to their culturd,

socid, religious or educational backgrounds.
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Resettlement may be promoted under such circumstances when it can be
established that a refugee, unable to return home in the foreseeable future,
Is also not able to integrate locdly. In this regard, the quality of asylum and
the level of socid prospects inherent in it should play a key role in the
assessment of resettlement needs.

Under the broad concept of seeking resettlement as a durable solution when
resettlement for immediate protection reasons is not necessary, UNHCR may consider
promoting resettlement for specific individual cases or even groups. However,
resettlement of refugees without local integration prospects, as digtinguished from the
more immediate need of resettlement for reasons of protection, should be promoted
by UNHCR only when specific conditions are met, as specified below.

The concept of “locd integration” as a durable solution is defined above in Chapter 2
of this Handbook, as is the rdationship between locd integration, sdf-reliance and
local settlement. As a concept, local integration sets explicit legd, economic, socid and
cultural gtandards for its attainment. The resettlement criterion of “lack of locd
integration prospects’, in fact, is future- oriented. It balances the quaity of asylumin
a given country a a given moment againg the prospects of enhancing asylum and
prospects of loca integration within a specific timeframe. The mgor chdlenge for
UNHCR in this respect is to continue upholding its protection principles by restling
refugees who objectively are without loca integration prospects in the host country,
while a the same time working towards expanding and strengthening the quality of
asylum and the refugees loca integration prospects in that same country. This
comprises the rationde for the premise that dl resettlement efforts, in particular
resettlement as a durable solution, should be incorporated into a broader,
comprehengve, protection framework that provides for a clear strategy in this regard.

It should be recdled that sdf-reliance is promoted by UNHCR at dl times, and
provides the basis for any of the three durable solutions. As such it does not in itself
constitute local integration nor does it preclude resettlement. Fied Offices should
reflect thisin communicating with refugees, governments and other partners, in order to
address any misperceptions and to ensure a correct understanding of the applicability
of the resettlement criterion ‘lack of local integration prospects, see below for details.

In submitting a case for resettlement based on a lack of local integration prospects
as the primary criterion, it is paramount to include adequate judtification in the RRF,. A
blanked reference to lack of loca integration prospects does not suffice. In the
assessment and judtification, the indicators and preconditions listed below would need
to have been consdered carefully in reaching a decision.
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49.1

Basic considerations and methodology

The basic congderations outlined in Chapter 4.1 have to be fully gpplied and met.
Moreover, in order to facilitate implementation and ensure consstency, a methodology
IS required.

49.2

The firgt step in such amethodology would be the profiling of a resettlement
caseload. Application of the present criterion is greatly facilitated by the
undertaking of the “mapping needs exerciss” described in Chapter 8.3 of this
Handbook, which identifies groups or categories of refugees with common
resettlement needs and characteristics. Understanding the needs of the refugee
population, and ingrumentalizing the provison of gppropriate solutions to thelr
gpecific problems, is the primary means of redlizing the complementarity of
the three durable solutions, an dement that is of particular importance in
ascertaining the potentia gpplicability of the resettlement criterion “lack of loca
integration prospects’.

Second, in determining whether a refugee or a group of refugees are without
local integration prospects, the formulation and application of a set of
objective indicators related to different areas of protection is crucid.
These are set out below and count indicators related to legal protection and
durable solutions, conditions of asylum, socio-economic consderations, and
psSycho-socia consderations.

Third, it should be noted that an individud-level andyss nmay identify case-
specific grounds for utilizing this resettlement criterion, thereby adding a
subjective dement to the use of the indicators.

Fourth, asit will be agpparent the objective indicators provided below are of an
interrelated, general and nonrexhaudive nature. Therefore, UNHCR fidd
offices are encouraged to develop additiona, country specific indicators as
needed and appropriate.

Setting Objective Indicators
All the indicators that local integration is not an option, which have been listed

below are to be met in order for arefugee or a particular refugee category to
be considered for resettlement under this criterion.

49.2.1 Indicators relating to Legal Protection and durable

solutions

(a) Legal, social and economic protection in the country of asylum

The definition of locd integration, as incduded under Chapter 2 of this
Handbook includes as a key eement a “legal process, whereby refugees are
granted a progressively wider range of rights and entitlements by the host State
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that are broadly commensurate with those enjoyed by its ditizens”.* Broadly
gpesking, this can be trandated into the question as to whether the host
country — & the minimum - provides a protection regime which complies with
the principles enshrined in the 1951 Convention with regard to the trestment of
refugees as well as with kesic internationd human rights instruments. In the
affirmative, the refugees in question would not be a resettlement priority & the
momern.

Where, however,

refugees are at best only tolerated in the country of refuge and/or
considered as“ illegal immigrants’, or

their say in the host country is based on a temporary protection regime,
which is discretionary in nature,

the lack of locd integration criterion would sill be an option and gpplication of
the remainder of the indicators would need to be anaysed.

(b) Prospects for voluntary repatriation in the foreseeable future

A determination of whether voluntary return to the country of origin is feasble in the
foreseeable future is necessary. While this assessment needs to take into account
individua socio-economic and psycho-socia aspects (see below), an andysis of mere
objective factors may lead to the assumption that

voluntary repatriation in safety and with dignity is still precluded for the
specific category of refugees under consideration, and

there are no indicators that the situation in the country of origin will
improve in the foreseeable future for any category within a refugee
population.

Both would be indicators that the lack of loca integration prospects criterion for
resettlement might remain an option for the refuges(s) in question.

Voluntary repatriation does not necessarily foreclose the possibility of resettlement for
certain individuds

In Stuations where spontaneous voluntary repatriation takes place or when voluntary
repatriation is actively promoted, there may be individuas who are unable to repatriate
due to a continued fear of persecution in their country of origin. In the absence of the
possihility of locd integration in the country of asylum, resettlement for these refugees
may provide the only durable solution. Such cases should, however, be processed
with discretion in order not to disrupt the repatriation operation. In consultation with
UNHCR Headquarters, a determination should be made as to whether resettlement is
warranted in such cases, provided resettlement places are available.

! Local Integration, Global Consultations on International Protection, 4™ mtg., UN DOC. EC/GC/02/6, 25
April 2002, in Refugee Survey Quarterly, Vol. 22, No. 2/3 2003, p. 240, para. 6.
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(c) Do refugees have meaningful prospects of local integration in the
country of refuge ?

This may not be the case where loca authorities despite efforts on part of UNHCR,
refugees themselves and other actors remain firmly opposed to the facilitation of, even
limited, integration opportunities for the refugee population in generd or the
category/nationdity under consideration.

Indications of meaningful integration prospects include (but are not limited to) issuance
of work permits, incluson of refugees in loca apprenticeship schemes, Sgnificant
number of marriages between refuges and the members of the loca population and an
inclination on part of the authorities to grant citizenship to refugees of a specific
nationdity/category.

An individud refugee’s case for resettlement should, furthermore, be examined in light
of conditions faced by other refugees smilarly Stuated. This incudes a redidic
evauation of how best to address the needs of other refugees in asmilar category or
those in identical circumstances in the country of refuge or neighbouring countries. For
these purposes and to ensure regiona consistency, close consultations should be held
among UNHCR offices with arefugee population of asmilar profile.

4.9.2.2Indicators relating to Conditions of Asylum
(a) Length of stay in the country of refuge

Thereis no definite length of stay in a country of refuge after which it can be said that a
refugee lacks a durable solution. The emphads in this regard is on the careful
asessment of the local integration prospects of the individua or group rather than on
hard and fast rules rdlating to time frames.

However gpproximate time-frames can be set out as a yardgtick in determining local
integration prospects, under the basic assumption that the longer the stay without
having been provided with a durable solution, the lower the potentia for eventudly
being dlowed to locdly integrate. The indicators below include such gpproximate time
frames, in noting Stuations under which the application of the criterion ‘lack of loca
integration prospects’ is relevant:

Refugees have been staying in the country of refuge for a protracted period of
time (more than sx years). Refugee children and adolescents born in the
country of refuge have never known any other environment (refugee camp,
urban area) nor seen their homeland. Given ther overdl Studion these
children/adolescents are at risk of becoming a*“lost generation”.
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Refugees have been in the country of refuge between two and six years.
Refugee children born in the country of refuge have completed a primary
cycle of education and there is gill potentid for them to recover from the
negative consegquences of their prolonged refugee situation.

(b)Refugees’ living conditions in the country of refuge

Where refugees are located

in closed camps, or

in an urban sdtting in below standards living conditions (i.e. with an
income below the minimum wage of locd daily labourers in the host
country),

this would indicate that loca integration prospects are limited. If refugees, on the
contrary, are based in open camps with freedom of movement fromv/to the camp and
opportunities for interaction with the loca population this would represent the opposite
assumption. This dso gpplies for refugees living under reasonable living conditions in
an urban setting (meaning that they reach the minimum wage of loca daily labourersin
the host country).

(©) Refugees’ living conditions within the region compared to refugees
of the same group/category

In the event thet living conditions in the country of refuge are worse or smilar to those
of refugees in other countries within the region, resettlement should be maintained as an
option. For example, if refugees of a particular profile (ethnicity, nationdity etc.) are
hosted in closed camps in one country but enjoy freedom of movement in neighbouring
country thiswould cdl for further andlysis of the potentia for usage of the ‘lack of loca
integration prospects’ criterion.

4.9.2.3Socio-Economic Indicators
(a)Access to fundamental services.
In the ingance that refugees do not have access to basc services (essentidly

condtituting certain human rights), indications are that resettlement may be relevant.
The pointers listed below areindicative of lack of loca integration prospects.

Education

Refugee children do not have access to primary public education fadilities
Refugee children and/or adults do not have access to the secondary public
education or vocationd training schemes
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Medical services

Refugees have no access/limited access to public medical facilities
0 becausethey arerefugees
0 because as refugees belonging to a minority they have poorer
facilities or limited access to generd facilities

Access to work

Refugees do not enjoy the right to employment or access to other
economic activity because, for example, they are prevented from trading in
locd markets or vulnerable to harassment or detention when pursuing
economic opportunitiesin urban aress.

Access to property

Refugees are de jure or de facto prevented from renting or buying
property. A de facto obstacle may derive from discrimination againg the
refugee category or population generaly and take the form and shape of,
for example, an obligation to pay higher prices than the loca population.

(b)Overall living standards for local population in a similar situation

Where refugees, compared to the loca population in a dmilar gStuaion, are
discriminated againgt with regard to access to services and/or accommodation, as a
matter of government policy, and such treatment cannot be justified under the 1951
Convention or internationd human rights indruments, this may indicate tha
resettlement should be pursued if other indicators equally point to this solution.

(c) Resettlement opportunities for the particular refugee category within
the region.

The below listed assumptions indicate that resettlement might be appropriate:

Resettlement under this criterion is carried out conggtently for the same
category of refugees within the country of refuge, whether in camps or in
urban aress.

Refugees belonging to the category under consideration have equd
resettlement opportunities within the region.

Resettlement for the refugee category under consideration is carried out as
pat of a regionad integrated approach that ams a attaining loca
integration for other categories among the same refugee congtituency (e.g.
refugees married to locd citizens, refugees with the same culturd and
linguistic background).
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(d) Family support and integration into the refugee community

This indicator goes more to the subjective leve of theindividud refugee. It should
be established whether the refugee individud/group is Separated from close
family members; or has logt close family members, or gheis angle. In addition,
g’he has no support from the refuge community. If it is concluded thet family or
community support is absent, resettlement should be considered.

() The refugees’ individual socio-economic profile

The refugee individud/group is excluded from refugees predominant
socid, economic and community retworks. (Note: This is particularly
relevant in urban contexts, where refugees are known to survive
thanks to the support of community-based networks and the sharing
of resources among members of the same clan or community).

The refugee individua/group is entirely dependent upon UNHCR's
assistance and is inective for externa reasons (e.g. a Government's
restrictive approach to refugees).

In these cases, resettlement should be considered.

4.9.2.4Psycho-Social Indicators

(@) The refugees’ past history of persecution and circumstances of flight

As with other indicators listed in this section, if the subjective indicators outlined
below are met, resettlement should be consdered in so far as al the other
indicators also apply.

The persecution higtory of the refugee individud/group is relaively more
severe than that of other refugees/groups in a Smilar Stuaion. Without
meeting the requirements for submission under special needs
categories, the circumstances of the refugegsthe group’s flight have
resulted in a negative impact on higher/its motivation, emotiona capacity
and drength to cope with the chalenge of integrating in hisher/its present
country of refuge.

The refugee individud/group has a severa-year multiple flight higory
behind himvher/them (e.g. Refugees who were uprooted from their home
country a avery young age and have not stopped fleeing ever snce then).
This has drongly affected the refugees emotiona gability and ther
opportunities for sdlf-development (education and training). Refugees
under this category ae consdered socidly and  economicdly

disadvantaged.
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(b) Efforts made on part of the refugees to improve their personal
situation

The refugee individua/group has demonsrated sdi-initiative and
resourcefulness in trying to improve hisher/its own gtuation in the
country of refuge by taking advantage of dl existing opportunities
(e.g. community work, sef-education, language-training).

4.9.3 Adverse effects

When a determination is made of the need of an individud or group of refugees for
resettlement because of alack of locd integration prospects, it is important to ensure
that there will be no negative effects on other areas such as the prevailing asylum
conditions and the standards of protection in the region for other individuas or groups
of refugees.

Particular care must be taken so that “pull-factors’ do not compromise or overwhelm
agpedificinitiative.

4,94 Consultation process

Identification of cases without loca integration prospects should take into account the
likelihood of resettlement countries accepting such cases. For this reason, UNHCR
Feld Offices should consult with UNHCR Headquarters when conddering the
promotion for resettlement of such casdoads in order to determine resettlement
countries criteria and capacities in this regard. This will hdp inform the decison
maeking of UNHCR Fidd Offices 0 that a redigtic assessment of resettlement
possibilities can be made. It may be necessary to promote a broad-based approach,
involving several resettlement countries.

In the context of such consultations, and prior to initiating ressttlement interviews or
indicating to refugees that resettlement is a possibility, a resource assessment of the
availability of resettlement places, financia requirements and the processing capacity of
al paties involved has to be undertaken. This indudes detalled planning and
negotiations with countries of resettlement, UNHCR Headquarters, and interested and
experienced NGOs.
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4.95 Setting priorities

Individuds or groups should be asssed only where the opportunity
(resettlement quotalplaces being offered) arises, and if resources (including staff
and funding) are available. It is recognized that such cases have an ongoing, not
an urgent, need for resettlement. When resettlement places are limited, or
adequate resources for conducting resettlement activities are not available, cases
related to urgent protection concernswill always take precedence.
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