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UNHCR Statement on Article 1F of the 1951 Conventio

Issued in the context of the preliminary rulingereinces
to the Court of Justice of the European Communities
from the German Federal Administrative Court regagithe
interpretation of Articles 12(2)(b) and (c) of tRialification Directive

Introduction

On 10 February 2009 and 13 March 2009, the Gerneaferl Administrative Court
lodged two requests to the Court of Justice of Ewgopean Communitiésfor

a preliminary ruling concerning the interpretatmiArticles 12(2)(b) and (c) of Council
Directive 2004/83/EC of 29 April 2004 on MinimumaBtiards for the Qualification and
Status of Third Country Nationals or Stateless #tessas Refugees or as Persons Who
Otherwise Need International Protection and thet€inof the Protection Grantéd.
These provisions exclude a person from being egesfiwhere there are serious reasons
for considering that she/he has committed certaindus acts. Articles 12(2)(b) and (c)
of the Qualification Directive are based on Artgcle-(b) and (c) of the 1951 Convention
relating to the Status of Refugées.

Hereafter the “referring court”.

The referring court lodged two references for aliprinary ruling to the Court of Justice of the

European Communities (hereafter “ECJ") in the das&7/09Bundesrepublik Deutschland v[BJ C

129/3, 06.06.2009] athttp://eur-lex.europa.eu/LexUriServ/LexUriServ.da2®J:C:2009:129:0007

:0007:EN:PDFand the case C-101/@undesrepublik Deutschland v[BJ C 129/7, 06.06.2009] at:

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do20J:C:2009:129:0003:0003:EN:PDF

3 Council of the European Uniofiouncil Directive 2004/83/EC of 29 April 2004 onrlifhum Standards
for the Qualification and Status of Third Countratdnals or Stateless Persons as Refugees or as
Persons Who Otherwise Need International Protectiod the Content of the Protection Granfed L
304/12, 30.09.2004], at: http://eurlex.europa.eu/LexUriServ/LexUriServ.da2@ELEX:32004
LO083:EN:HTML (hereafter: “Qualification Directive” or “QD").

* UN General AssemblyConvention Relating to the Status of Refug@8sJuly 1951, United Nations

Treaty Series No. 2545, vol. 189, p. 137, [atp://www.unhcr.org/refworld/docid/3be01b964.html

(hereafter: “1951 Convention”).
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The questions posed by the referring cbooncern the conditions under which exclusion
from refugee status under Article 12(2)(b) anddt}he Qualification Directive should
be applied to persons being member of a terrorgrozation or supporting the armed
struggle of such organization.

This is the fourth preliminary ruling reference aedjing the interpretation of the
Qualification Directiv8 and the third case in which the ECJ is asked #oifgl the
application of a specific provision of the 1951 @ention in the framework of the EU
asylumacquis UNHCR has a direct interest in this matter, &agency entrusted by the
United Nations General Assembly with responsibilitgr providing international
protection to refugees, and for seeking permangntisns for the problem of refugeés.
According to its Statute, UNHCR fulfils its mandatger alia by “[p]Jromoting the
conclusion and ratification of international contiens for the protection of refugees,
supervising their application and proposing amemimehereto® This supervisory
responsibility is confirmed by Article 35 of the 8B Conventioh and Article Il of the
1967 Protocol relating to the Status of Refudtand extends to all EU Member States,
as they are all States Parties to both instruments.

UNHCR’s supervisory responsibility has been refidcin European Community law,
including by means of a general reference to thiel XQonvention in Article 63(1) of the
Treaty establishing the European Commufitgs well as in Declaration 17 to the Treaty
of Amsterdam, which provides that “consultationsisbe established with the United
Nations High Commissioner for Refugees (...) on mattelating to asylum policy*2
EC secondary legislation also emphasizes the fAlN6ICR. For instance, Recital 15 of
the Qualification Directive states that consultasowith the UNHCR “may provide

The English translation of the questions is repoed in Part 4 below.

® Case C-465/0Flgafaji, Judgment of 17 February 2009, Official Journathef European Union [0J C
90/3, 18.04.2009], at:http://eur-lex.europa.eu/LexUriServ/LexUriServ.do2®J:C:2009:090:0004:
0004:EN:PDF joined cases: Case C-179/08er Jamal Case C-178/0&Ahmed Adem and Hamrin
Mosa RashiCase C-177/0&hoshnaw AbdullahCase C-176/0&amil Hasan Case C-175/0&ydin
Salahadin Abdulla[OJ C 197/3, 02.08.2008], atttp://eur-lex.europa.eu/JOIndex.do?year=2008&
serie=C&textfield2=197&Submit=Search&ihm langseG-31/09 Bolbol Nawras v Bevandorlasi és
Allampolgérsagi Hivatal [0J C 82/15, 04.04.2009], aluttp:/eur-lex.europa.eu/LexUriServ/LexUri
Serv.do?uri=0J:C:2009:082:0015:0015:en:pdf

" UN General Assembly, UNHCFStatute of the Office of the United Nations HighrBussioner for
Refugees A/RES/428 (V), Annex, UN Doc. A/1775, para. 1 (1Becember 1950), at:
http://www.unhcr.org/refworld/docid/3ae6b3628.html

8 Ibid., para. 8(a).

° See above footnote 4. According to Article 35(1Lthe 1951 Convention, UNHCR has the “duty of

supervising the application of the provisions a$ tBonvention”.

UN General AssemblyProtocol Relating to the Status of Refuge® January 1967, United Nations

Treaty Series No. 8791, vol. 606, p. 267 hatp://www.unhcr.org/refworld/docid/3ae6b3ae4.html

Consolidated version of the Treaty on European drand of the Treaty establishing the European

Community[OJ C 321 E/65, 29.12.2006], dittp://eur-lex.europa.eu/LexUriServ/LexUriServ.do2u

0J:C:2006:321E:0001:0331:en:pdf

Treaty of Amsterdam amending the Treaty on Eurnpgiaion, the Treaties establishing the European

Communities, 2 September 199eclaration on Article 73k of the Treaty establiglithe European

Community [OJ C 340, 10.11.1997], athttp://eur-lex.europa.eu/LexUriServ/LexUriServ.do2u

CELEX:11997D/AFI/DCL/17:EN:HTML
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valuable guidance for Member States when determimefugee status according to
Article 1 of the Geneva Convention”. The superwsmsponsibility of UNHCR is also
specifically articulated in Article 21 of Councilif@ctive 2005/85/EC on Minimum
Standards on Procedures in Member States for @Grarand Withdrawing Refugee
Status® It is also reflected in the recent proposal of figropean Commission for
a Regulation establishing a European Asylum Supgffice,}* which recognizes
UNHCR’s expertise in the field of asyldfrand foresees a non-voting seat for UNHCR
on EASO’s Management Boatd.

Against this background, UNHCR in this Statemenpresses its view on the issues
arising in the preliminary ruling references of A€bruary and 13 March 2009. Part 1 of
this Statement addresses the need to interpretadification Directive in accordance

with the 1951 Convention and in the light of UNHGRiuthoritative guidance. Part 2
provides UNHCR's interpretation of Article 1F(b)datc) of the 1951 Convention. Part 3
provides a short overview of German practice wépard to exclusion, which forms the
background of the request. This may facilitateuhderstanding of Part 4 which sets out
UNHCR'’s views on the specific questions submittethe ECJ.

1. The Qualification Directive and the 1951 Convembn

The Treaty establishing the European Communityriglezreates an obligation for EC
secondary legislation on asylum to conform to tl11 Convention and its 1967
Protocol:’ The primacy of the 1951 Convention is further mriged in European
Council Conclusions and related Commission polioguinents, which affirm that the
Common European Asylum System is based on thedhdlinclusive application” of the

13 Council of the European UniorGouncil Directive 2005/85/EC of 1 December 2005 Mimimum

Standards on Procedures in Member States for Gngnand Withdrawing Refugee Stati3J L
326/13, 13.12.2005], ahttp://eur-lex.europa.eu/LexUriServ/LexUriServ.do20J:L:2005:326:0013:
01:EN:HTML.

Article 21(c) in particular obliges Member Statesallow UNHCR “to present its views, in the exseei

of its supervisory responsibilities under Articl® ®f the Geneva Convention, to any competent
authorities regarding individual applications feylm at any stage of the procedure”.

European CommissiorRroposal For a Regulation of the European Parliatnand of the Council
Establishing A European Asylum Support Offi@OM(2009) 66 final, 18.02.2009, ahttp://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2(1%6:FIN:EN:PDHhereafter: “EASO”).

Recital 9 of the EASO Proposal indicates that “@ffice should act in close cooperation with the
Office of the UN High Commissioner for Refugees (IBR) in order to benefit from its expertise and
support”.

Recital 14 of the EASO Proposal underlines thawey its expertise in the field of asylum, UNHCR
should be a non-voting member of the Board so ithigt fully involved in the work of the Office”.
UNHCR’s membership on the EASO Management Boardsverned by Article 23(4).

See above footnote 11. Article 63(1) provides thatisures on asylum shall be “in accordance wih th
Geneva Convention of 28 July 1951 and the Proto€d1 January 1967 relating to the Status of
Refugees and other relevant treaties”. The Trehlyisbon amending the Treaty on European Union
and the Treaty establishing the European Commuondyides in its Article 63 that the common policy
on asylum, subsidiary protection and temporary qution must be “in accordance with the Geneva
Convention of 28 July 1951 and the Protocol of &iuary 1967 relating to the status of refugees, and
other relevant treaties”.
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1951 Convention® It follows that the transposition of the Qualifiican Directive into
national legislation of EU Member States, all ofiethare States Parties to the 1951
Convention and therefore bound by its obligatiansist also be in line with the 1951
Convention®®

The Qualification Directive recognizes the 1951 @mtion as the “cornerstone of the
international legal regime for the protection ofugees® and stipulates that the
Directive’s minimum standards are aimed at ensutfal) respect for [...] the right to
asylum® as well as guiding Member States in the applicatibthe 1951 Conventidf.
Certain g)rovisions of the Directive replicate therding of the 1951 Convention almost
exactly?® One of the purposes of the Directive is thus mby to ensure compliance with
the 1951 Convention, but to contribute to its folplementation.

18 See para. 13 of theresidency Conclusions of the Tampere European €bof 15-16.10.1999, at:

http://www.europarl.europa.eu/summits/tam_en;hpara. 6 ofThe Hague Programme: Strengthening
Freedom, Security and Justice in the European Univ8.12.2004, athttp://eur-lex.europa.eu/
LexUriServ/LexUriServ.do?uri=0J:C:2005:053:0001:0@N:PDFE, para. 1 of the Green Paper of the
Commission on the Future Common European Asylunmegy<OM(2007) 301 final, 06.06.2007, at:
http://ec.europa.eu/justice_home/news/intro/doc/c@®07 301 en.pdf part 1.1 of the European
Commission’s Policy Plan on Asylum: an integrated approach tootpction across the EU
COM(2008) 360, 17.06. 2008, dittp://eur-lex.europa.eu/LexUriServ/LexUriServ.da2COM:2008:
0360:FIN:EN:PDF The Policy Plan recognizes the fundamental ridggua by the 1951 Convention in
the existing Treaty provisions and those resulfirgn the Lisbon Treaty. See also p. 11 of the
European Pact on Immigration and Asylum adoptedl6nOctober 2008, in which the European
Council reiterates that “any persecuted foreigaegrititled to obtain aid and protection on theittany
of the European Union in application of the Gen@amvention [...]",European Pact on Immigration
and Asylum 13440/08, 16.10.2008, p. 11, alttp:/register.consilium.europa.eu/pdf/en/08/st13/
st13440.en08.pdf

19 For UNHCR's remarks on the Qualification Directiwee: UNHCRAnnotated Comments on the EC

Council Directive 2004/83/EC of 29.04.2004 on MinimStandards for the Qualification and Status of

Third Country Nationals or Stateless Persons asugds or as Persons Who Otherwise Need

International Protection and the Content of the feaion granted (OJ L 304/12 of 30.9.20028

January 2005, athttp://www.unhcr.org/refworld/docid/4200d8354.htn8ee also: Maria-Teresa Gil-

Bazo, “Refugee Status and Subsidiary ProtectioreuC Law. The EC Qualification Directive and

the Right to be Granted Asylum”, in: A. Baldaccil, Guild and H. Toner (edsyVhose freedom,

security and justice? EU immigration and asylum kavd policy Hart (2007), pp. 229-264.

Recital 3 of the Qualification Directive.

Recital 10 of the Qualification Directive.

Recital 16 of the Qualification Directive.

For instance, Article 2(c) of the QualificationrBétive replicates almost exactly Article 1A of the51

Convention.
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In general, the Conclusions of UNHCR’s Executivar@uttee?* as well as the UNHCR
Handbook on Procedures and Criteria for Determiritefugee Statd3 and subsequent
Guidelines on International Protectf8rissued by UNHCR, should also be taken into
account in interpreting the provisions of the Elylas acquis These provide guidance
for the interpretation and application of the 19%bnvention, and influenced
significantly the drafting of the Qualification @ictive. The Explanatory Memorandum
of the Commission’s propogalquotes the UNHCR Handbook and Executive Committee
Conclusions as sources, along with the 1951 Coioreitself?®

2. UNHCR’s interpretation of Article 1F

2.1. General considerations

UNHCR’s interpretation of Article 1F of the 1951 @ention is set out in UNHCR'’s
Handbook® the Guidelines on the Application of the ExclusiGfause® and the

4 The Executive Committee of the High Commission®regramme (“ExCom”) was established in 1958

and functions as a subsidiary organ of the Unitatidis General Assembly. It has both executive and
advisory functions. Its terms of reference are tbim United Nations General Assembly Resolution
1166(XIl) which states inter alithat it is “to advise the High Commissioner, at reguest, in the
exercise of his functions under the Statute of @ifice”. This includes issuing Conclusions on
International Protection (often referred to as “BrRCConclusions”) which address issues in the fiéld
refugee protection and serve as “international gluids to be drawn upon by States, UNHCR and
others when developing or orienting their policies refugee issues”; see: UNHCFR5eneral
Conclusion on International ProtectipfiexCom Conclusion No. 55 (XL) — 1989, 13 Octoh884,
para. (p), athttp://www.unhcr.org/refworld/docid/3ae68c43c.htfakCom Conclusions are adopted by
consensus by the States which are Members of trecufixe Committee and can therefore be
considered as reflecting their understanding odllsgandards regarding the protection of refugses;
G. Goodwin-Gill, J. McAdamThe Refugee in International La@xford University Press2Edition,
2007, p. 128. At present, 78 States are Membeitsed/NHCR Executive Committee.
% UNHCR, Handbook on Procedures and Criteria for DeterminiRgfugee Status under the 1951
Convention and the 1967 Protocol relating to theat® of Refugeesl January 1992, at:
http://www.unhcr.org/refworld/docid/3ae6b3314.httineéreafter: “UNHCR Handbook”).
UNHCR issues “Guidelines on International Protattipursuant to its mandate, as contained in the
Statute of the Office of the United Nations Highn@uissioner for Refugees, in conjunction with
Article 35 of the 1951 Convention. The Guidelinesnplement the UNHCR Handbook (see above
footnote 24) and are intended to provide guidancgdvernments, legal practitioners, decision-msker
and the judiciary, as well as UNHCR staff.
European Commissioroposal for a Council Directive on minimum standsifor the Qualification
and Status of Third Country Nationals and StateRmisons as Refugees or as Persons Who Otherwise
Need International ProtectionCOM(2001) 510 final, 12.09.2001,: dtttp://eur-lex.europa.eu/LexUri
Serv/LexUriServ.do?uri=COM:2001:0510:FIN:EN:PDF.
Ibid, part 3, p. 5. The 1996 Joint Position of the Gidlusn the harmonized application of the definition
of the term “refugee”, which constituted the “sitagt point” of the Qualification Directive, recogmid
that the Handbook is a “valuable aid to Member €3tah determining refugee status”; séant
Position of 4 March 1996 defined by the Councilthe basis of Article K.3 of the Treaty on European
Union on the harmonized application of the defamtiof the term “refugee” in Article 1 of the Geneva
Convention of 28 July 1951 relating to the statfigefugeeOJ L 63/2, 13.3.1996], atttp://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX936F0196:EN:HTML
29 See UNHCRHandbook above footnote 25, paras. 147-163,
%0 UNHCR, Guidelines on International protection No. 5: Amaliion of the Exclusion Clauses: Article
1F of the 1951 Convention relating to the StatusRefugees4 September 2003, HCR/GIP/03/05,
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Background Note on the Application of the Exclus®laused' the last of which forms
an integral part of the UNHCR Guidelines on Artitle. The present Statement clarifies
and complements these previous positions issuédN3yCR.

In relation to Article 1F of the 1951 ConventionNHCR is also guided by subsequent
legal developments in international human rights,3ainternational humanitarian law,
international criminal law, international extraditilaw and as well as State practice.

Article 1F reads as follows:

The provisions of this Convention shall not applyainy person with respect to whom

there are serious reasons for considering that:

(a) He has committed a crime against peace, a war canmegcrime against humanity, as
defined in the international instruments drawn aprtake provision in respect of
such crimes;

(b) He has committed a serious non-political crime idetshe country of refuge prior to
his admission to that country as a refugee;

(c) He has been guilty of acts contrary to the purpases$ principles of the United
Nations®

The purpose of Article 1F was recognized byttgaux préparatoiregs being twofold:
firstly, to deny the benefits of refugee statuscéstain persons who would otherwise
qualify as refugees but who are undeserving of igctefits as there are “serious reasons
for considering” that they committed heinous actsserious common crimes; and
secondly, to ensure that such persons do not mibesmstitution of asylum in order to
avoid being held legally accountable for their &¢t§his provision is therefore intended
to protect the integrity of the institution of aggi, and should be applied “scrupulously”,
as repeatedly stated by the Executive Committee.

At the same time, the exclusion clauses are exivalisenumerated in Article 1F, and
while these clauses are subject to interpretatlugy cannot be amended or modified in

available athttp://www.unhcr.org/refworld/docid/3f5857684.htiffiereafter: “UNHCR Guidelines on

Article 1F").

UNHCR, Background Note on the Application of the Exclus@iauses: Article 1F of the 1951

Convention relating to the Status of Refugeed September 2003, available at:

http://www.unhcr.org/refworld/docid/3f5857d24.htihlereafter: “Background Note on Exclusion”).

For a brief overview of these developments sedffGaithert, “Current issues in the application bt

exclusion clauses”, in E. Feller, V. Turk and FciNlson (eds)Refugee Protection in International

Law, Cambridge (2003), pp. 429-432, http://www.unhcr.org/refworld/docid/470a33bc0.html

See above footnote 4.

Conference of Plenipotentiaries on the Status eftifees and Stateless Persons, Summary Record of

the 24th Meeting, UN doc. A/ICONF.2/SR.24, 27 No951, statements of Herment (Belgium) and

Hoare (UK); Gilbert, above footnote 32, pp. 427-428

% UNHCR, Conclusion on Safeguarding AsyluExCom Conclusion No. 82 (XLVIII), 17 October 1997
para. (v), at: http://www.unhcr.org/refworld/docid/3ae68c958.htmiGeneral Conclusion on
International Protection ExCom Conclusion No. 102 (LVI)2005, 7 October 20(ara. (i), at:
http://www.unhcr.org/43575ce3e.htmiConclusion on the Provision of International Prdien
Including Through Complementary Forms of ProtectiBrRCom Conclusion No. 103 (LVI), 7 October
2005, para. (d), ahttp://www.unhcr.org/refworld/docid/43576e292.html
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the absence of an agreement by the contractinge®arAs with any exception to human
rights guarantees, and given the possible seriousetjuences for the individual, the
exclusion clauses enumerated in Article 1F sholéygs be interpreted in a restrictive
manner and applied with utmost cautfdrand in the light of the overriding humanitarian
character of the 1951 Conventith.

When considering exclusion from international refeigorotection in relation to acts of
terrorism® it should be noted that the application of Artitle requires first, that the acts
in question be assessed against the exclusion @sptekking into account the nature of
the acts, as well as the context and all individiaumstances in which they occurred.
Such an act will not lead to exclusion merely bseadf its qualification as “terrorist”,
but only if such act falls within the scope of A&t&é 1F. Secondly, it must be established,
in each case, that the individual concerned corechidt crime which is covered by one of
the sub-clauses of Article 1F, or participated hie tommission of such a crime in a
manner which gives rise to criminal liability in@rdance with internationally applicable
standards.

% See UNHCRBackground Note on Exclusipabove footnote 31, at para. 7. As a general iplimof

international law, a treaty can only be modified revised by agreement between the contracting
Parties. This principle is set forth in Article 89the 1969 Vienna Convention on the Law of Treaties
which stipulates that: “[...] a treaty may be amenbtgdagreement between the Parties”. Similarly, no
reservations to Article 1 of the 1951 Conventioe @ermitted by virtue of Article 42 of the 1951
Convention. For further guidance on the law oftiesa see lan Brownlj¢Principles of International
Law”, sixth Edition, Oxford University Press, 20G&,pages 581-584.
%7 See UNHCRHandbookabove footnote 25, para. 149.
¥ See above footnote 4. See Articles 31 and 32ekknna Convention on the Law of Treaties, which
are generally accepted as being declaratory offiatonal law. In particular, under Article 31,radty
shall be interpreted “in good faith in accordandthwhe ordinary meaning given to the terms [...] in
their context and in the light of its object andgase”. The object of the 1951 Convention, as dtate
its Preamble, is to endeavour to ensure that refugave the widest possible exercise of fundamental
rights and freedoms.
The international community, under the auspiceshef United Nations, has developed 16 universal
international legal instruments relating to tersari (13 instruments and 3 recent amendments). In
addition, there are 14 regional legal instrumenttéctv pertain to the subject of international teisor.
The universal Conventions set out States’ obligetion relation to terrorism, indicate that certain
specific acts are considered offences at the iatenmal level, and cover a wide range of acts conlgno
referred to as “terrorist in nature”. However, théy not provide a comprehensive definition of the
term. Instead, these 16 legal instruments are dsalttin nature and address specific subjects, ssch
air safety, maritime navigation and platforms, phetection of persons, the unlawful seizure ofraiitc
and the taking of hostages, or the suppressioheofrteans by which terrorists acts may be perpétrate
or supported. These instruments also require Statiedke specific measures to prevent the comnmissio
of terrorist acts and prohibit terrorist-relatefeotces, including by obliging States Parties tanaralize
specific conducts or offences, establish certanisgictional criteria, and provide a legal basis fo
cooperation on extradition and legal assistance.R&port of the United Nations High Commissioner
for Human Rights on the protection of human rightel fundamental freedoms while countering
terrorism, A/HRC/8/13pf 2 June 2008, at paras. 18-24, availablehtip://www.unhcr.org/refworld/
docid/484d121a2.htm{‘Report of the High Commissioner for Human Right$33(2008)). For the
current status of international legal instrumentdated to the prevention and suppression of
international terrorism, seReport of the Secretary-General, Measures to Ekteininternational
Terrorism,A/63/173, 25 July 2008, at pages 18-27, availahlétep://www.unhcr.org/refworld/docid/
48db911f2.html
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Although acts commonly considered to be terronshature are likely to fall within the
exclusion clauses, Article 1F is not to be equatét a simple anti-terrorism provision.
The fact that an individual may be on a list ofr¢eist suspects or be a member of an
organization designated as terrorist should nogesigan automatic application of the
exclusion clauses. It may nevertheless trigger idenstion of the applicability of the
exclusion clauses, and in some instances, dependmgthe organization and
circumstances, individual responsibility for excibie acts may aris® . However, it will
not in itself constitute sufficient evidence totjisexclusion.

It should be recalled that an asylum applicatioralperson having (or presumed to have)
used force, or to have committed acts of violerfost@tever nature and within whatever
context, must in the first place — like any otheplecation — be examined from the

standpoint of the inclusion clauses in the 1951v@ation?*

Article 1F is to be distinguished from Article 33(8f the 1951 Convention, which
provides for the exceptions to the principle mdn-refoulement These are distinct
provisions serving different purposes. Article Xfnfis part of the refugee definition in
the 1951 Convention, and exhaustively enumeratesgtiounds for exclusion from
refugee status based on criminal acts committedhbyapplicant. Unlike Article 1F,
Article 33(2) does not form part of the refugeeinibn and does not constitute a ground
for exclusion from refugee protection. While Ar&cllF is aimed at preserving the
integrity of the refugee protection regime, ArticB3(2) concerns protection of the
national security of the host country. The appiaatof Article 33(2) affects the
treatment afforded to refugees, rather than tremognition as refugees under the 1951
Convention. It permits, under exceptional circume&s, the withdrawal of protection
from refoulementof those previously recognized as refugees who podanger to the
host country’? A decision to exclude an applicant based on drfinthat s/he constitutes
a risk to the security of the host country woulddoatrary to the object and purpose of
Article 1F and the conceptual framework of the 1@%hvention'®

2.2  Requirementsfor the application of Article 1F of the 1951 Convention

40" See further below, part 4.1 of the Statement.

1 See UNHCRHandbook above footnote 25, para. 176.

42 UNHCR, Note on Diplomatic Assurances and Internationefu@ee ProtectionlO August 2006, paras.
11-12, at: http://www.unhcr.org/refworld/docid/44dc81164.hinDn the “danger to the security”
exception, seé'Factum of the Intervenor, UNHCR, Suresh v. the &témi of Citizenship and
Immigration; the Attorney General of Canada, SCC. 93790, in 14:1 International Journal of
Refugee Law (2002), ahttp://www.unhcr.org/refworld/docid/3e71bbe24.htthlereafter: “UNHCR,
Suresh Factuf). A detailed analysis of the scope of the princiglenon-refoulementan be found in
E. Lauterpacht and D. Bethlehem, “The scope andeotnof the principle ofnon-refoulement:
Opinior?, in E. Feller, V. Turk and F. Nicholson (eds.poze footnote32, (hereafter: “E. Lauterpacht
and D. Bethlehem”). See also UNHCRygvisory Opinion on the Extraterritorial Applicatioof Non-
Refoulement Obligations under the 1951 Conventiating to the Status of Refugees and its 1967
Protocol 26 January 2007, athttp://www.unhcr.org/refworld/docid/45f17ala4.htrhereafter:
“UNHCR, Advisory Opinion on the Extraterritorial Applicaticof Non-Refoulement Obligatidhs

See UNHCR,Annotated Comments on the Qualification Directiadove footnote 19. UNHCR
Comment on Article 14(4)-(6).
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2.2.1 Seriousness of the acts covered by Article 1F

All the types of criminal acts leading to exclusiemder Article 1F of the 1951
Convention involve a high degree of seriousnesss iBhobvious regarding Article 1F(a)
and (c), which address acts of the most egregiatige such as “war crimes” or “crimes
against humanity” or “acts contrary to the purposesl principles of the United
Nations”* In light of its context and the object and purpa$ehe exclusion grounds
highlighted above, a “serious non political crin@dvered by Article 1F(b) must also
involve a high threshold of gravify.Consequently, the nature of an allegedly excluglabl
act, the context in which it occurred and all raletvcircumstances of the case should be
taken into account to assess whether the acticuseznough to warrant exclusion within
the meaning of Article 1F(b) and 1F(c).

2.2.2 Individual responsibility, due process arahdtard of proof

For exclusion to be applied, individual respondéipinust be established in relation to an
act covered by Article 1F. In general, individuasponsibility arises where the individual
committed or made a substantial contribution toattein question, in the knowledge that
his or her act or omission would facilitate themanal conduct. This also derives from
the wording of Article 1F which refers to a “persanth respect to whom there are
serious reasons for considering” that he has cotadhthe acts under Article 1F(a) and
(b), or “he has been guilty” of the acts under &eilF(c). Accordingly the degree of
personal, knowing and intentional involveni8rf the person in the criminal act must be
carefully assessed.

This requirement for individual responsibility igtal in cases of alleged membership
of an organization which engages in excludable adisre, among other things, the
specific role, personal involvement and the sultethrcontributions of the person

concerned to the activities of the organization tninesexamined carefully to determine
his or her individual responsibility/.

The 1951 Convention sets a high standard of praoés$tablishing that an individual has
committed or participated in the commission of amsered by Article 1F, requiring

“serious reasons for considering” that the indiabdlnias committed or participated in the
commission of such acts. Although the applicatidnthe exclusion clause does not

4 For instance, the non-exhaustive list of acts aiting to war crimes in Article 8 of the ICC Statute

clearly demonstrates the exceptional gravity ohstrimes.

This will be further demonstrated in para. 4.1elow.

As reflected in Article 30 of the ICC Statute,neimal responsibility can normally only arise whéhne
individual concerned committed the material elersaitthe offence with knowledge and intent. For a
definition on the terms “intent” and “knowledge” chia detailed analysis on individual responsibility
and exclusion, see UNHCR Guidelines on Article above footnote 30, at paragraphs 18-23, and
UNHCR Background Note on Exclusipabove footnote 31, at paragraphs 50-75. See rfittblew
section 1.1.1.3. of the Statement, and ArticlesaBfl 28 of the ICC Statute, which provide useful
guidance on the grounds for individual respongipdind superior/command responsibility respectively
See above footnote 30, para. 59. Goodwin-Gill dade McAdam, above footnote 24, p. 169. See
further below UNHCR's reply to Question 1, part 4fithe Statement.

45
46

47



UNHCR Statement on Article 1F of the 1951 Conwenti

require a “determination of guilt” in the criminaistice sense, and therefore, the standard
of proof required would be less than “proof of gbikyond reasonable doubt”, it must be
sufficiently high to ensure that refugees are maireeously excluded. The words “serious
reasons for considering”should thus be construed in line with their plaieaning, and
require a high standard of proof, in light of tleisus consequences of exclusion and the
need to preserve and adhere to the object and girpb Articles 1F of the 1951
Convention. Thus, in UNHCR’s view, reliable, crddiland convincing evidence, going
beyond mere suspicion or allegation, is requiredidmonstrate that there are “serious
reasons for considering” that individual resporigipexists.

While due process and procedural fairness are gaisienall refugee status determination
procedures, rigorous procedural safeguards areparty important in exclusion cases,
given the exceptional nature and severe consegsi@fcexclusion, and the overriding
humanitarian character of the 1951 Convention.

Furthermore, there may be grounds for finding tindividual responsibility does not

apply, such as the absence of the requisite metgalent (knowledge and intent) or the
existence of valid defences to criminal liabiligny other mitigating factors would also

need to be assessed. In cases where the persarvhbd defence, exclusion will not be
applicable®®

2.2.3 _Proportionality

In UNHCR'’s view, consideration of proportionalitg ian important safeguard in the

application of Article 1F, in view of the seriousnsequences of exclusion, which denies
the benefit of refugee status to certain persons @therwise qualify as refugees. While

this principle is not expressly stated in the 1@shvention, it is derived from the nature

and rationale of the exclusion clauses and therioleg humanitarian object and purpose

of the 1951 Conventiort.

As an exception to a human rights guarantee, excluslauses should be applied in
a manner proportionate to their objective. Thisurexp an assessment of the gravity of
the offence in question, which should be weighediresy the consequences of
exclusion>? This principle of proportionality has been recagu under international

human rights law and international humanitarian. IMere specifically, a balancing test

8 See also Article 61(5) of the ICC Statute.

49 See UNHCRBackground Note on Exclusipabove footnote 31, at paras. 98-113. See alsal\@ne
Gill and McAdam, above footnote 24, p. 179.

0 See UNHCRHandbook above footnote 25, paras. 21-23; and ICC Startigles 25-30, footnote 46

above.

See above footnotes 4 and 38.

It is also supported by the drafting history of tt851 Convention, where in ttravaux préparatoires,

the President of the Conference emphasized thatatwetry of refuge would have “to strike a balance

between the offences committed by that person lamextent to which his fear of persecution was well

founded”. Takkenberg, Tabhaz, A/Conf.2/SR. 29,3. 2

51
52
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was mentioned in relation to Article 1F(b) durinbet negotiation of the 1951
Conventiort® and has been developed in subsequent case laexpad analysis?

The consequence of exclusion under Article 1F ésdénial of the set of rights attached
to refugee status, including protection from remdwaa country where s/he could face
persecution. The proportionality test must theefiovolve determining the degree and
likelihood of persecution feared, and measuringéh&gainst the seriousness of the acts
committed. If the applicant is likely to face sexg@ersecution, the crime in question must
be very serious in order to exclude the applicdihis would be the case where the
offence in question constitutes a grave crimesBatig, for example, the definition of
crimes against humanity.

In addition, the proportionality test should inctu@n examination of whether other
guarantees under human rights instruments willygppbst notably Article 3 of the 1984
Convention against Torture, Articles 6 and 7 of lBEPR and Article 3 of the ECHR.
Where such protections entail protection againsioral fefoulementthat would result
in exposing the person concerned to human riglistions such as those prohibited by
those instruments, and would be effective and aduesto the person concerned,
proportionality would be satisfied, as it is no¢ tBxclusion decisioper sewhich would
lead to return.

2.3  Specificissuesregarding Articles 1F(b) and 1F(c)
In view of the questions raised by the referringreofurther observations are provided
below regarding the application and interpretawbrirticles 1F(b) and (c) of the 1951

Convention.

2.3.1 Article 1F(b): Serious non-political crimesnemitted outside the country of
refuge and prior to his [or her] admission to thaintry as a refugé®

3 A/CONF.2/SR. 29, p. 23 and A/CONF.2/SR.24, 13 pertionality will most frequently be relevant in
cases relating to the application of Article 1F(bhis is because the exceptional gravity of thes act
covered by Articles 1F(a) and (c), namely war cem&rimes against peace, crimes against humanity
and acts contrary to the principles and purposabefUN, are likely in many cases, to outweigh the
degree of persecution feared. See UNH@Rckground note on Exclusiprabove footnote 31,
paragraphs 78.

Under Article 1F(b), the terms “serious” and “npalitical” warrant a proportionality test to detdna

if the seriousness and the non-political naturthefcrime justify exclusion. Gilbert, above foota@1,

p. 453; UNHCR Background Note on Exclusipabove footnote 31, paras. 76-78. The SupremetCour
of Canada also took this view in the casePashpanathan v Canadd998] 1 SCR982, stating at
paragraph 62, “Article 1F(b) contains a balancingchanism in so far as the specific adjectives
“serious” and “non-political” must be satisfied [..This approach reflects the intention of the signa
states to create a humanitarian balance betweeindhadual fear of persecution on the one hand and
the legitimate concern of states to sanction critnactivity on the other ...”, cited in Goodwin-Gadhd
McAdam, The Refugee in International Laabove footnote 24.

See UNHCRBackground note on Exclusipabove footnote 31, paragraphs 76-78.

For a more detailed discussion of the relevanterca, see also UNHCRBackground Note on
Exclusion above footnote 31, at paras. 37-45, 81-82 an8@5—

54
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As outlined above, excludable acts under Articlé)Bhould reach a certain threshold of
seriousness. The insertion of the term “serioustjualify the word “crime” during the
travaux préparatoires’ and the ordinary meaning given to this word, diesmpport this
interpretation. In determining whether a particu@ime is sufficiently serious, the
following factors should be taken into account: tieure of the act, the actual harm
inflicted, the form of procedure used to prosed¢h&ecrime, the nature of the penalty, and
whether most jurisdictions would consider it a gesi crime. Given the diversity of State
practice, standards from international instrumeatiser than national or domestic laws or
practice are most relevant in this regard.

In UNHCR'’s view, a serious crime should be consdenon-politicalwhen other
motives (such as personal reasons or gain) ar@ré@ominant feature of such crime.
Where no clear link exists between the crime asdlieged political objective, or when
the act in question is disproportionate to thegaltepolitical objective, the crime should
be considered non-politicdl The motivation, context, means applied and propoliity

of a criminal act to its objectives are importaattbrs in evaluating its political nature.
The seriousness of the crime will therefore affeetdetermination of its political or non-
political nature. Accordingly, egregious acts ofolence, such as acts commonly
considered as being of a “terrorist” nature, willnost cases be deemed disproportionate
to any political objective and therefore considemed-political.

In cases where the person is accused of membarshigroup that engages in serious
non-political crime, an assessment in particulathat person’s substantial contribution,
personal involvement, position and responsibilitythe organization is required. While
membership in such organizations doespertseconstitute a crime under Article 1F(b),
the specific role played by the person concerneithimvithe organization needs to be
assessed to determine whether he or she carriegdimal responsibility for an act which
reaches the level of seriousness required undeléda F(b). It must be shown that the
requirement of “serious reasons for consideringt tthe individual engaged in, and
intended to commit the excludable act, or knowinghde a substantial contribution to it,
is fulfilled.

When assessing whether an act alleged to be arofdetrorism” may fall within the
scope of Article 1F(b), it must be established that act in question meets the “serious
and non-political” threshold required under thisypsion. The geographic and temporal
criteria required under Article 1F(b) must alsorbet (“committed outside the country of
refuge prior to admission to that country as age&i). The drafting history demonstrates
that only crimes committed before entry are atéséundividuals who commit serious
non-political crimes within the country of refugeeasubject to that country’s criminal
law process and, in the case of particularly gravmes, to Articles 32 and 33(2) of the

" AJCONF.2/SR.29, 17-24. See al€onvention relating to the Status of Refugees issoFy, Contents
and Interpretation A Commentary by Nehemiah Robinson, Institute efigh Affairs, World Jewish
Congress, 1955, re-printed by UNHCR in 1997, p.a#http://www.unhcr.org/3d4ab67f4.html

8 See UNHCRHandbook above footnote 25, para. 152.

%9 A/ICONF.2/SR.29, 11-12. Goodwin-Gill and McAdampab footnote 24, p. 173.

12
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1951 Conventiofi? In addition, decision-makers need to examine tiqularities of
the specific crime, the act in question, and athef surrounding circumstances.

2.3.2 Article 1F(c): acts contrary to the purpoaed principles of the United Nations

Article 1F(c) refers to dcts contrary to the purposes and principles of theited
Nations. The purposes and principles of the UN are cowi@diin the Preamble and
Articles 1 and 2 of the UN Chart&rTheir broad and general terms give little guidance
as to the types of acts that would deprive a pecddhe benefits of refugee status under
Article 1F(c) of the 1951 Convention. Thavaux préparatoire®f the 1951 Convention
provide some clarification as to the intention bE tdrafters, and indicate that this
provision was intended to cover mainly violations uman rights which, although
falling short of crimes against humanity, were ntwdess of an exceptional nature.
Delegates noted that Article 1F(c) was not meanbdoapplied to the “man in the
street"® Thetravaux préparatoiregiso show that this provision was meant to beiegpl
only in exceptional circumstances, stressing thia¢ ‘discussion was an academic one,

since the provision in question would only be aggpNery rarely®?

Given the vagueness of its terms, the lack of catfteBtate practice and the danger of
being open to abuse, it is particularly importahatt Article 1F(c) is interpreted
restrictively, narrowly and with caution, in ligldf the purposes and object of the
Convention. During théravaux préparatoiressome of the delegates already expressed
concerns about the risks of this provision beingrop misuse, as well as the need to

0 See UNHCR Guidelines on Article 1F, above footrfiepara. 16.

1 The purposes of the United Nations are to mairitagrnational peace and security; to develop ign

relations among nations based on respect for thiple of equal rights and self-determination of

peoples; to achieve international cooperation iwisg socio-economic and cultural problems, and in

promoting and encouraging respect for human rigims fundamental freedoms; and to serve as a

centre for harmonizing the actions of nations. phaciples of the United Nations are: the sovereign

equality of States; fulfilment in good faith of dmtions assumed under the Charter; the peaceful
resolution of international disputes; and refrainfrom the threat or use of force against the ttaiel
integrity or political independence of another &tabr in any other manner inconsistent with the
purpose of the United Nations; and assistanceampting the work of the United Nations.

As expressed by the French Delegate: “The pravisias not aimed at the man-in-the-street, but at

persons occupying government posts, such as hefdStates, ministers and high officials”

(E/AC.7/SR.160, 18 August 1950, at pageah@ E/AC.7/SR.166, 22 August 1950, at page 6); I8imi

views were expressed by Canada: “[...] her delegailgacted to the provision whereby the benefits of

the Convention would not apply to any person whothe opinion of the Contracting States, had
committed any acts contrary to the purposes anttiptes of the Charter of the United Nations. That
was an extremely vague and wide provision whichhinigbviously lay itself open to much abuse”

(E/AC.7/SR.165; 19 August 1950, at page 23).

3 UNHCR, Background Note on Exclusipabove footnote 31 at para. 46. See also Atle |@dalisen,
“The Status of Refugees in International Law”, Vigl282-3 (1972). He observes that “it appears from
the records that those who pressed for the inatusiothe clause had only vague ideas as to the
meaning of the phrase “acts contrary to the purpasel principles of the United Nations” [...] it is
easily understandable that the Social CommitteaeEconomic and Social Council expressed genuine
concern, feeling that the provision was so vagudse open to abuse. It seems that agreement was
reached on the understanding that the phrase sheuidterpreted very restrictively”. The Supreme
Court of Canada held similar views in the casPug§hpanathan v Canada, abde®tnote 53.

62
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preserve the protection afforded by the 1951 Cotimefi* As noted by one of the
Delegates, “[...] he therefore felt it his duty tonwahe Council against a clause like that
at present under discussion, by the provisions lithvthe status of refugee could be
refused to a person, who had not been sentenceeéyenr tried, by a national or
international court, simply on the presumption thathad done something as vague as an

act contrary to the purposes and principles ofthited Nations™>

Given that the purposes and principles of the WnMations enshrined in Article 1 and 2
of the UN Charter set out the fundamental prinaphich States must uphold in their
mutual relations, excludable acts violating suclngiples must therefore have an
international dimension. Exclusion from refugee tpetion based on the criteria of
Article 1F(c) should thus be reserved for situadiovhere an act and the consequences
thereof meet a very high threshold. This threstsiiduld be defined in terms of the
gravity of the act in question, the manner in whidls organized, its international impact
and long-term objectives, and the implications ifternational peace and secufity.
Thus, in UNHCR'’s view, crimes which are capableafiécting international peace and
security, and peaceful relations between Stateddmall within this clause, as would
serious and sustained violations of human rightshis analysis also applies where
exclusion is considered with regard to acts comsiiéo be of a terrorist natut®.

However, more recent developments in internatitmaland in the practice of the United
Nations Security Councif. including the Resolutions which have designatetbtist
acts as violating the purposes and principles efUl, suggest that acts contrary to the
purposes and principles of the UN could also beroidted by an individual who is a
member of an organization designated as “terrgrisgspective of his/her position in the
organization, which may therefore lead to his/herlesion under Article 1F(c) without
limitations as to the nature and seriousness ofattie However, references to United
Nations General AssemBfy and UN SC Resolutions pertaining to measures for
combating terrorism which declare that acts ofoiesm are contrary to the purposes and

4 See Summary Records, A/CONF.2/SR.24, at page[5;]“it was difficult to define what acts were

contrary to the purposes and principles of the é¢éhiNlations, though he presumed that what was meant
by such acts as war crimes, genocide and the ssibreor overthrow of democratic regim@JK).
Similarly, the delegate from Pakistan, concurringghwhe representative of Canada, said that “the
words, ‘or any other act contrary to the purposes principles of the Charter of the United Nations’
were so vague as to be open to abuse by governmigttisng to exclude refugees [...] and to confer on
Contracting States the decision as to whether aathshould exclude those who had perpetrated them
from the benefits of the Convention might be daogst (E/AC.7/SR/160, at page 16). Likewise, the
delegate from Mexico indicated that: “ [...] theredhaeen instances in which tyrants had imprisoned
their political enemies on the pretext that theyevenemies of democracy and of the United Nations,
[...] the Committee should avoid restrictive languagehich would be open to abuse.”
(E/AC.7/SR.160; 18 August 1958t page 19).. See also Guy S. Goodwin-Gill and MoAdam,
above footnote 24, pages 184-185, where it refeas Article 1F(c) was not meant for “an ordinary
individual”, and pages 191-197.

% Delegate of Chile, E/AC.7/SR.165, 19 August 1%f(qage 24.

 UNHCR, Background Note on Exclusipabove footnote 31, at para. 47.

7 |bid., at para. 47. See Guy S. Goodwin-Gill and Jan&dam, above footnote 24, at pages 188-189.

® UNHCR, Background Note on Exclusipabove footnote 31, at para. 49.

%9 Hereafter “UN SC”

0 Hereafter “UN GA”
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principles of the UN should not suggest an autcarmapiplication of Article 1F(c}* For
the application of Article 1F(c), an individual assment in each case should be
undertaken to determine whether the acts in questieet the threshold required, in
terms of their gravity, international impact, andpiications for the maintenance of
international peace and security.

In UNHCR’s view, mere membership of a “terroristfganization will not suffice.
Exclusion may be applied in such cases only wheggerson’s individual responsibility
is established, based on his or her position inotiganization, his or her involvement,
and/or knowing act& As previously stated, the application of ArticlE(&) requires an
individual examination and determination, on thsibaf reliable and credible evidence,
that “there are serious reasons for consideringt tine individual concerned has incurred
individual responsibility for (i.e. is “guilty of"acts of terrorism which are contrary to the
purposes and principles of the UN, in full obsenenf due process safeguafdls.

3. Comments on the interpretation and the applicatin of Article 1 F of the 1951
Convention as practiced in Germany

Germany introduced provisions on exclusion fromugeke status with the Law on
Fighting Terrorism in 2002* Since then, these provisions have been appliguactice

not only in refugee status determination proceduresalso as a reason for revocation of
decisions granting refugee status. The relevantigions were amended most recently by
the Transposition Act 2007, which transposed secondary EC law on migration and
asylum into German legislation on aliens.

Three aspects, in particular, need to be explamedder to understand German practice
on exclusion and the line of reasoning used byaiiibs and courts. One concerns the
merging of grounds for exclusion from refugee pcbt: with exceptions to thaon-
refoulemenprinciple. The second aspect pertains to a peatisome cases of excluding
aliens from refugee status for reasons of minomes, if committed by members of
terrorist organizations. Finally, there are divertgepinions on whether a continuing
danger emanating from the applicant is a conditorrexclusion; the positive answer by
most of the courts, inter alia, is based on theagguo of exclusion with the exceptions to
thenon-refoulemenprinciple in German law.

" See sections 2.1 above and 4.1.2 and 4.1.3 b&ew.also UNHCRBackground Note on Exclusion,

above footnote 31, at paras 79-84.

See above, section 2.2.2

See UNHCR,Background Note on Exclusiprabove footnote 31, at paras. 98-100. See Guy S.
Goodwin-Gill and Jane McAdam, above footnote 24ames 191-197.

" BGBI. 2002 | (Nr.3), p. 361.

s BGBI. 2007 | (Nr.1), p. 2.
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3.1 Merging of exclusion and exceptions from the non-refoulement principle

German law provides that refugee status is recegnit the inclusion criteria are
fulfilled, unless exclusion criteria apphy or the person concerned poses a serious danger
to the German State or German sociétyhis does not correspond to the differentiation
between exclusion from refugee status under Artidfe on the one hand, and the
exceptions frormon-refoulemenas contained in Article 33 (2) of the 1951 Coni@nt

on the other. The two concepts, their relevantegdat and their legal consequences
differ.”® Exclusion grounds are exhaustive and do not altbes addition of other
situations, including those covered by Article 33¢2 the 1951 Convention. Moreover,
the different legal consequences of these provisimed to be taken into account in order
properly to review proportionality.

3.2  Exclusion for low-level support of terrorist organizations

German law allows for the application of the pramistransposing Article 33(2) of the
1951 Convention only if the person concerned hasived a final sentence of at least
three years of imprisonment. German administraivinorities have nevertheless applied
this provision in some cases for relatively lowdevinvolvement in terrorist
organizations. In such cases, the level of involenhwas significantly lower than that
which would attract a sentence of three years ofisnpnment? This suggests that in the
view of the administrative authorities, the Gernegivalent of the exclusion clauses of
Article 12 (2)(c) of the QD and Article 1 F(c) did 1951 Convention may be triggered
by any form of membership in or support of a tastoorganization. In such cases, it
would appear that the seriousness of the allegechaavell as the degree of individual
responsibility, have not been considered by theiaidtrative authorities to the extent
that UNHCR considers necessary to apply Articléd).F

In the practice of the administrative courts, thig#eda are not uniformly interpreted.
Several administrative courts require a specifiel®f support to a terrorist organization,
in particular in the form of contributions to spfexiviolent act§® or carrying out

® BGBI. 1993 |, Section 3 para. 2 Asylum Procedukesp. 1361. According to the quoted provision, the
person concerned is not a refugee.

" BGBI. 2004 | (Nr.41), Section 3 para. 4 Asylum &dures Act, in connection with Section 60 para. 8

Residence Act, page 1950. According to the quotesdigion, the person concerned is a refugee but is

not granted refugee status.

UNHCR has criticized such merging of exclusionuyrds and exceptions to the principle rain-

refoulementalso with regard to Articles 14 (4) and (5) QDeS#gNHCR,Annotated Comments on the

Qualification Directive above footnote 19; and see also above section 2.1

See examples in UNHCRsylum in the European Union — A Study of the Impleation of the

Qualification Directive(2007), 94, 102, 103. The cases in this study wstally not subsumed under

Article 1 F b) of the 1951 Convention and concerttesl activities of the person concerned after the

admission to Germany.

8 gsee, for instance, Frankfurt Administrative Coyuggment of 18 July 2008, 7 K 325/08.F.A(V)
(supporter of the PMOI who had stayed for seveeary — for most of the time against his will —he t
Ashraf Camp in Irag without having been involvedainy armed acts; exclusion rejected); Bayreuth
Administrative Court, judgment of 25 February 20836 K 03.30079 (applicant had tolerated the
hiding of weapons in his house by militants of tinganization; exclusion confirmed).
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executive functions in an organization considerecbé “terrorist”®* However, other

courts have stated that any membership or involmenmethe structures of a “terrorist”
organization would be sufficiefit. Other courts state that exclusion under Article(d)

of the 1951 Convention only applies to personsingld central position in a State, since
the principles and purposes of the United Nati@rsanly be violated by Stat&%.

3.3  Divergent practice on the requirement for a continuing threat

Whereas the administrative authorities do not reviee question of whether a person
who may be excluded continues to pose a dangeretmn&h society, the majority of
courts d&®* Those courts base their argument on the wordirthefelevant provision in
the German law which uses the wording (“the san@ies?)®® equating the exclusion
clauses with the exceptions to the non-refoulenmmiciple. The latter, of course,
includes a requirement of present darfe€ourts in favour of the continuing danger
requirement also refer to the need for a propoalipntest. These courts also quote
UNHCR'’s call for a restrictive interpretation ofl aixclusion clauses in order to support
this approacli’ The opposite approach mainly relies on the wordihghe exclusion
clauses, which refer only to acts committed inpast®® Moreover, the positive effect of
exclusion in limiting membership in terrorist orgeations is mentioned. Under this
reasoning, exclusion from refugee status may hhis gositive effect if the person
concerned withdraws from membership subsequéhtly.

81 See, for instance, Diisseldorf Administrative Cojitigment of 1 December 2006, 9 K 2247/06.A;

Cologne Administrative Court, judgment of 22 Septem2005, 16 K 5591/03.A (person concerned
had distributed leaflets and audio and video ctssetxclusion rejected); Higher Administrative @ou
of Hesse, decision of 25 January 2005, 3 UZ 234/@bigh ranking position in an exile organization
supposed to provide financial resources to a tistrorganization in the country of origin; exclusio
confirmed).

82 gee, for instance, Hanover Administrative Couttdgiment of 14 March 2006, 11 A 3466/03

(authorship of political speeches and distributibfeaflets; exclusion rejected).

See, for instance, Higher Adminstrative Court @it Rhine Westphalia, judgment of 27 March 2007,

8 A 4728/05.A (applicant had financially and publisupported the armed wing of the communist

party; applicant is severely handicapped and doats constitute a danger; exclusion rejected);

Gelsenkirchen Administrative Court, judgment of &rgh 2008, 14a K 3288/06.A (long term support

of PKK as a semi-professional member, applicansdo® constitute a danger after having distanced

himself from the organization; exclusion rejectdd)support of this argument, UNHCR’s Guidelines

on international protection: Exclusion, para. 1@ guoted. While the Guidelines indeed contain a

statement to that end, the authorship of in cabesri@rism is not as restricted. Rather, the ersjzhia

put on the impact of a terrorist act on the intéomal level.

8 Higher Administrative Court of North Rhine Westfiaajudgment of 27 March 2007, 8 A 4728/05.A;

judgment of 29 July 2008, 15 A 620/07.A; Higher Adistrative Court of Lower Saxony, decision of 2

May 2007, 11 LA 367/05; Higher Administrative CooftRhineland-Palatine, judgment of 1 December

2006, 10 A 10887/06.0VG.

Section 60 (8) sentence 2 Residence Act.

Section 60 para. 8 sentence 1 Residence Act.

87 See for instance, Higher Administrative Court afrt Rhine Westphalia, judgment of 27 March 2007,
8 A 4728/05.A; judgment of 29 July 2008, 15 A 620A.

8 Ansbach Administrative Court, judgment of 8 Auge07, AN 1 K 06.30018.

8 Hamburg Administrative Court, judgment of 22 Jay2007, 15 A 1731/4.
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4. UNHCR'’s responses to questions referred to the@®

4.1  Question 1. Membership in and active support of armed combat of a terrorist
organization listed on the EU list may trigger application of Articles 12 (2) (b)
and (c) of the Qualification Directive

1. Does the membership in and the active supporthefarmed combat of an
organization listed as a terrorist organization ¢me EU list (Annex to the Common
Position of 2002) constitute a serious non-politicame in the sense of Article 12 (2) (b)
QD or an act contrary to the purposes and princpdé the UN in the sense of Article 12

(2)(c) QD?

Membership in, combined with the provision of aetisupport to the armed combat of
a terrorist organization, may fall within the ambftboth Articles 12 (2) (b) and (c) QD.
However, as stated above, membership or assochtthnor support to an organization
responsible for unlawful violence or crimes, inghglterrorist acts, should not lead to an
automatic application of the exclusion clauses. therapplication of Article 1F, it must
firstly be determined that the concerned act fallthin the scope of the exclusion
clauses; that is, whether the criteria of a “sesimon-political crime” or of an “act
contrary to the purposes and principles of the ééhNations” are fulfilled and reach the
seriousness and high threshold of seriousnessregiqgunder the relevant part of Article
1F° Secondly, it must be established that “there ar@ss reasons for considering” that
the person can be held individually responsibletifier excludable acts. The assessment
must include a careful review of all specific cintstances of the case. In other words, the
activities of an individual in supporting an orgzation designated to be a terrorist
organization do not lead to exclusion merely beeanfghe label “terrorism,” but only if
the particular crimes in question constitute exahld acts falling within the scope of
Articles 12 (2) (b) or (c) QD, for which the persaoncerned carries individual
responsibility.

4.1.1 Serious non-political crime in the sense dicke 12 (2) (b) QD

The question of the German Federal Administrativair€regarding Article 12 (2) (b)
QD is restricted to whether membership in a testasrganization and active support of
its armed combat qualify as a serious non-politaahe. Other criteria which may be
relevant in the review of Article 12 (2) (b) QD atie related national provisions are not
discussed her&. On the other hand, since it is not exactly cledmawactivities are
covered by “active support of the armed combattt@ meaning of these terms, the
scope of activities of relevance for exclusion unithes heading need to be analysed in
detail.

% See above, section 2.2.2

1 |n particular, geographical limitation (outsidestbountry of refuge) and temporary limitation (tprto
his or her admission as a refugee; which meangirtte of issuing a residence permit based on the
granting of refugee status”); this latter approectritisized in UNHCR’s Annotaded Comments on the
QD, above footnote 19, Comment on Article 12 (3) (b
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4.1.1.1 Seriousness of the crime

As outlined above regarding Article 1F{)a high threshold applies regarding the
seriousness of the non-political crime under AetitP(2)(b) QD. This follows from the
context of this provision as well the general objand purpose of the exclusion
provisions, and is confirmed by the drafting higtof the 1951 Convention and of the
QD, UNHCR'’s authoritative view and guidance, andtdoe.

First of all, this results from a comparison witte tother exclusion grounds contained in
Article 12 (2) QD. Those other clauses, Articles(2R(a) and (c) QD, address acts of a
most egregious nature such as war crimes or cregemst humanity, or acts which
violate most fundamental values such as the pugpesel principles of the United
Nations?®

Second, the object and purpose of the exclusionigpoms also support the requirement
of a high threshold for the seriousness of the eriim view of the severe consequences of
exclusion. The provisions serve, in particularekzlude persons undeserving of refugee
protection from the scope of the QD as well as fribid 1951 Convention. Refugee
protection should not preclude serious criminaterfifacing justice, and exclusion aims
to ensure that such persons do not misuse théutnsti of asylum in order to avoid being
held legally accountable for their acts. Given gemeral aim of the QD and the 1951
Convention to provide international refugee pratecto those in need, the exclusion
clauses can only be of an exceptional characteremquire a restrictive application and
interpretation, with utmost cautidfjn the light of the overriding humanitarian chaeac

of the 1951 Convention.

The requirement of a high threshold for the seness of the crime committed is also
confirmed by drafting history, as apparent in ttevaux préparatoiresin particular, the
French delegate drew a parallel to Article 14 of thniversal Declaration of Human
Rights, exclusion from which he related to seriotimes?® Based on this argument, he
proposed inserting the term “seriod§”The Swisg’ and Belgia®® delegates also
emphasised serious nature of the crimes committed.

Given the requirement to interpret an exclusiorus#arestrictively, the qualification
“serious” in Article 1F(b) indicates that the crirhas to be at least a “capital crime or a

%2 See above, section 2.2.2

% Grahl-MadsenThe Status of Refugees in International L(A866), p.294.

% In the context of counter-terrorism, the needdoestrictive interpretation of the exclusion ckesifas
been recognized by th8pecial Rapporteur on the promotion and protectddnhuman rights and
fundamental freedoms while countering terrorigmhis report of 15 August 2007, A/62/26REeport
of the Special Rapporteur 200)7"at paragraph 71, available attp://www.unhcr.org/refworld/docid/
472850€92.html

Takkenberg, TabhaZhe collected Travaux Préparatoires of the 1951 évanConvention relating to
the Status of Refugeasol. Ill, A/Conf.2/SR.29, p.18.

Takkenberg, Tabhaz, above footnote 92, p. 20.

Takkenberg, Tabhaz, above footnote 92, p. 17.

Takkenberg, Tabhaz, above footnote 92, p. 24.

95
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very grave punishable act®.Minor offences punishable by moderate sentencesar
grounds for exclusion under Article 1F(b), evenei¢hnically referred to as “crimes” in
the penal law of the country concerned. For insgamgurder, rape, arson, and armed
robbery are considered to be “serious crimes”. Otbféences may be regarded as
“serious” if they are accompanied, for examplehw use of deadly weapons, or involve
serious injury to persort§?

Many recognized commentators have also placedfsigni emphasis on the seriousness
of the crime’®* Some refer to a capital crime or particularly sesi crime'°? while others

to crimes against physical integrity, life, ancelity,° or crimes which potentially attract
long periods of custodial punishméfit.

This approach in applying a high threshold of sesiess is corroborated by State
practice and jurisprudence. French Courts have rdedoparticular emphasis to the
seriousness of a crime, having explicitly qualifeesl “serious non political crimes” pre-
meditated murder (of civilians, members of armeatds or political opponents); direct
participation in the preparation of terrorist acdspervision of a terrorist cell; theft of
weapons to support an opposition armed group; aapelarge-scale drug traffickirtd?

In Spain, France, Slovak Republic and Hungary,idser crimes" are considered to be
those crimes for which domestic law imposes a mummpenalty of five years’
imprisonment-% Given the variances in domestic penal sanctionpéoticular crimes,
however, penalties alone should not be seen asigeaf the “seriousness” of a crime
for the purposes of Article 12(2)(b). Rather, cnali penalties should be considered as
part of an assessment of all the circumstancesi@fctime including any aggravating
elements, the gravity of which should be judgediresjanternational standards rather
than by domestic laws”

% See UNHCRHandbook above footnote 25, at paragraph 155.

100 5ee UNHCRPBackground Note on Exclusipabove footnote 31, at para. 38-41. These arecais®s
mentioned in the context of an exception to the-redaulement principle in Article 33 (2) of the 1B5
Convention, see Lauterpacht, Bethlehem, The scodecantent of the principle of non-refoulement:
Opinion, in: Feller, Turk, Nicholson, above foote@®2, pp. 87-177 (139).

101 gee, for instance, Goodwin-Gil/McAdam, above fae 24, p. 175: “The primary emphasis is on
‘seriousness’, such was illustrated, but not lichjitey crimes associated with extradition.”

192 Marx, Reinhard: “Unterstiitzung terroristischer @migationen nach Art. 12 1l Buchst. b) und c) QRL
Zeitschrift fur AuslanderreciZAR), 2008, 343-350.

103 Goodwin-Gill/McAdam, above footnote 24, p 177.

104 Gilbert, Current issues in the application of thelusion clauses, in: Feller, Tiirk, Nicholson, &bo
footnote 32, pp. 425-485 (449).

195 CRR, 13 November 1989, 75358aglam (premeditated murder); CRR, 3 February 1994, 28415
Thurairasa (direct participation in terrorist act); CRR 3 Nwwber 1994, 26523errat (theft of
weapons).

196 UNHCR unpublished research.

197 See for instance, Goodwin-Gill and McAdam, abowetriote 24, pp. 239 and 240 in the context of the
exceptions to the principle ofon-refoulementAn approach in terms of the penalty alone wobél
likely to be arbitrary"; and “in the case of ArclLF(h), a priori determinations of seriousness by way
of legislative labelling or other measures substify executive determinations for judicial (or
judicious) assessments are inconsistent withinternational standards which are to be applied, and
with the humanitarian intent of the Convention” (@masis added).
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The commission of acts commonly considered as ristracts, including those which

involve atrocities such as killing, abductionstanture, will generally constitute a serious
crime!® It is not the “terrorist” label attached to suattsawhich prompts the application
of the exclusion clauses, but the nature and semgss of the crimes.

Resolutions adopted by the UN Security Councilgath that the support of a terrorist
organization may potentially constitute a seriotme, in the sense of Article 12 (2)(b)
QD. This finding is further corroborated by EU piee and international criminal law.
The relevant Resolutions of the UN Security Couredfiér directly to “terrorist acts” and
the planning of, the facilitation of and particiiat in such actd® to “financing,
planning, preparation of as well as any other fafsupport for acts of international
terrorism”*° or to “financing, planning and inciting terroristts”*** Even though those
resolutions are related to specific criminal acidyich are qualified as “terrorist”,
Resolution 1377 is worded quite broadly when réfgrto “any other form of support”.
This may also be understood to cover support obtiganization in general, without the
support being related to a specific armed attacktrmcity*? This approach is also taken
in the EU Council Common Position of 27 Decembed126n the application of specific
measures to combat terrorism, which designatestla¢sdirecting of a terrorist group and
the participation in a terrorist group as “terrodsts”*** Moreover, this approach is also
supported by the standards applied in internationalinal law.

108 According to SC Resolution 1373, 2.e), terrorisisanust be “established as serious criminal o#fenc
in domestic laws and regulations and that the punént duly reflects the seriousness of such testrori
acts”. See also UN SC Resolution 1566 (2004gre the UN SC called on all States to cooperdty f
in the fight against terrorism and, in doing so,pi@vent and punish criminal acts that have the
following three characteristics, irrespective of etlier they are motivated by considerations of a
political, philosophical, ideological, racial, etbnreligious or other similar nature: (a) Comniitte
including against civilians, with the intent to saudeath or serious bodily injury, or taking of tages;
and (b) Committed with the purpose of provokingatesof terror in the general public or in a graip
persons or particular persons, intimidate a pofiabr compel a government or an international
organization to do or to abstain from doing any aotl (c) Constitute offences within the scoperaf a
as defined in the international conventions andguas relating to terrorism. In UNHCR's view, tiees
acts would normally reach the gravity required tbe application of Article 1F(b). See UN SC
Resolution 1566 (2004)hreats to international peace and security caudmd terrorist acts
S/RES/1566 (2004) of 8 October 2004, available http://www.unhcr.org/refworld/docid/
42c¢39b6d4.html See alsoReport of the Special Rapporteur on the Promotiod &rotection of
Human Rights and Fundamental Freedoms while Coingemerrorism Martin Scheinin, to the
Commission on Human Rights, Sixty-second Sessié@NE4/2006/98, 28 December 2005, available
at: http://www.unhcr.org/refworld/docid/441181f10.htifiReport of Special Rapporteur 2005"t
paragraphs 36, 38-42 and 50. See also referenmarti@in acts in the International Convention fa th
Suppression of the Financing of Terrorism whicleferred to in the SC Res. (more specific refergnce

109 UN SC Res. 1373 (2001), OP 2 (d).

10 YN SC Res. 1377 (2001), PP 5.

11 UN SC Res. 1624 (2005), PP 8.

12 The literature on this reveals divided viewpoim&cording toGoodwin-Gill/McAdam at page 197,
exclusion may apply if the offence has been spmlfi identified by the international community as
one which must be addressed in the fight agaimsbrism. Marx, above footnote 102, at page 348,
thinks that founding of and membership in terronsganizations was not covered by SC Council
Resolutions whereagimmermannsees such support covered under the term “faailiteof terrorist
acts”.Gilbert, above footnote 32, p. 444 et seq., draws onlp&gab command responsibility and 28 of
the ICC Statute with a view to addressing the esioluof members of terrorist organizations.

113 2001/931/CFSP, Article 1 (3) lit. j) and k).
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Even though membership in and support of a tetrorganization may constitute a crime
in many national jurisdictions and under internadiblaw, it is clear that not all forms of
membership or of support would reach the seriowstieeshold of Article 12 (2)(b) QD.

The fact that a person may be affiliated or assediavith a group or organization
responsible for unlawful violence or crimes, inghglterrorist actsshould not lead to an

automatic application of the exclusion clauSés.

In this connection, the question of whether thesperconcerned had a central role, such
as the founder or leader of a terrorist organimatar merely acted as a distributor of
leaflets, must make a difference with a view to skeiousness of the crime. Moreover,
the period of time during which support was prodidas well as the organization’s

activities at the relevant moment, are factorsa@balysed thoroughly.

Recital 28 QD further supports the idea that nbfaaims of membership or support will
reach the seriousness threshold required for A&rtld (2)(b) QD. This Recital refers to
the concept of “national security and public ordedsed on which the QD permits
Member States to reduce or limit the entitlememtsoeded to refugees or subsidiary
protection beneficiaries. However, reasons or amrations of “national security and
public order” are not sufficient to constitute gnois for exclusion under the criteria of
Article 12(2) of the QD. Recital 28 states thate‘tmotion of national security and public
order also covers cases in which a third counttyonal belongs to an association which
supports international terrorism or supports sutlassociation”. This indicates that such
membership or support may be taken into accountnweh@amining the possibility of
limiting the entitlements of refugees and subsidiprotection beneficiaries to travel
documents, to residence permits after a periothreketyears, and to additional rights for
family members, under Chapter VIl of the Qualifioat Directive — but does not affect
their status’® Given such considerations are named as matedaré&afor limiting the

Hisee UNHCRBackground Note on Exclusiopabove footnote 31, paragraphs 59-61, 82 and 065-1
State practice and jurisprudence have recognizat ritembership is not sufficient basis for the
exclusion clauses to be applied. In the UKTim. Secretary of State for the Home Departmr96]
2All ER 865; [1996] 2 WRL 766, available dittp://www.unhcr.org/refworld/docid/3ae6b70f4.html
the House of Lords ruled that there was an errothgy Immigration Appeals Tribunal to exclude
a person on the basis of mere connection with garmization. See also, New Zealand, Refugee Status
Appeals Authority,Refugee Appeal No. 7454Q@ August 2003, available altttp://www.unhcr.org/
refworld/docid/48abd566d.htnlThe Refugee Status Appeals Authority concluded tvith regards to
the FIS, “it cannot be said an organization priatlipdirected to a limited, brutal purpose, of whic
mere membership alone would be enough to bringaghpellant within the exclusion provisions of
Article 1F". In France, decisions makers have ersigeal individual responsibility rather than mere
membership; See CRR, SR, 20 July 1993, 231G®&hrour, in the case of a high-ranking member of
the FIS in Algeria. Similarly, the Canadians codmése also held that membership in an organizasion
generally not sufficient basis in which to excludegRamirez v. Canada [1992 F.C. 306. Under
German criminal law, significant weight is accordedthe individual’s role in/contribution to the
organization: the founding / building of a terrorisganization as a rule would be seen to constifut
serious crime on the part of the founders, memaeds in particular, leaders of such organizatidine;
support of such an organization without memberghipenalized with a shorter term of imprisonment;
while in the case of minor contributions, by costrahe sanction may be reduced below the minimum
sentence.

13 For instance, Qualification Directive, Articles(23, 24(1), 25(2).
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scope of rights attached to grants of protectitweytcannot of themselves suffice to
justify exclusion from refugee status.

4.1.1.2 Non-political nature

Where there is no clear link between the crimeitndllegedly political motive, or when
the act in question is disproportionate to thegate political objective, non-political
motives are predominaft’ In order to apply the predominance test, in evedyidual
case in which a political aim may have motivated fferson concerned, the means
applied in committing the criminal act in questiand the allegedly political aims
pursued must be examined. Egregious acts of vielesmmmonly associated with
“terrorism” will in most cases fail the predominantest, being wholly disproportionate
to any political objective. Thus, holding membepsim or providing support to a terrorist
organization, if the organization is involved in nowitting violent crimes
disproportionate to any political objective, wowjdalify as a “non-political” crime in the
sense of Article 12(2)(b) QD and Article 1F(b) b&t1951 Convention. As stated above,
for the application of Article 1F(b), the seriousadest for acts falling within the scope
of Article 1F must also be applied.

Art 12(2)(b) of the QD goes beyond the wording oftide 1F, in providing that
“particularly cruel actions, even if committed wiéim allegedly political objective, may
be classified as serious non-political crimes”. lwoer, “particularly cruel actions”
remains undefined in the Qualification Directive,ather instruments of thecquis,or in
international law.

This provision on “particularly cruel actions” hast been transposed into national law in
a significant number of Member States including, ifstance, Austria, Belgium, Czech
Republic, France, Hungary, Ireland, Luxembourg, hddands, Poland, Romania,
Slovenia, Sweden and United Kingdom. The few nafidews providing a definition of
“particularly cruel actions”, notably Bulgarian aBtbvak law, have referred to acts of an
exceptionally heinous nature which pose an extreiniglh degree of social danger. The
Slovak legislation specifically defines as “partanly inhuman actions” crimes including
“endangering the peace, genocide, terrorism, t@rtamd other inhuman and cruel
treatment...”>*” German law provides that such acts would invotvgarticular “attacks
on the civilian population*!® State law and practice thus reflects a cautiopsageh to
the concept of “particularly cruel actions”, omiti it from the legislative criteria for
exclusion, or confining its scope to exceptional garticularly egregious crimes.

4.1.1.3 Individual responsibility and standard obgf

Exclusion from refugee protection based on thesgatunder Article 1F of the 1951
Convention requires a determination of individuasponsibility, as it must be

18 YNHCRHandbook above footnote 25, paragraph 152; UNHB&ckground note on Exclusioahove
footnote 31, at para 41.

17 Unofficial translation. Source for all reference®NHCR unpublished research.

18 ynofficial translationBundestag printed pape(8T-Drs) 16/5065; page 214

23



UNHCR Statement on Article 1F of the 1951 Conwenti

established, in each case, that the individual eomed committed a crime which is
covered by Article 1F, or participated in the comsmn of such a crime in the

knowledge that his or her act or omission wouldlitate the criminal conduct, and in a
manner which gives rise to criminal liability inardance with internationally applicable
standards. Thus, exclusion is only justified if tperson concerned can be held
individually responsible for the serious non-pghdi crime falling within the scope of

Article 1F(b).

As the exclusion clauses contained in Article 1Rhef 1951 Convention are based on
criminal conduct, the requirement under fundameptaiciples of criminal law for an
individualized assessment to determine responilbdr criminal acts applies also in the
context of exclusion proceedings.

In this regard, a criminal law standard of parttipn applies. This is also recognised in
Article 12 (3) QD which refers to the excludabil@y persons who “instigate or otherwise
participate in the commission of crimes or acts tio@ed”. Consequently, both objective
and subjective criteria of participation in the caission of the relevant crime need to be
fulfilled. As the Swiss Asylum Commission statedn“application of Article 1 F of the
1951 Convention is only justified if the person cemed exercised a decisive influence
on the criminal acts in question and therefore banheld individually responsible,
irrespective of whether he has committed the aicthséif or only supported or tolerated
them”!*® Similarly, individual responsibility for excludabl acts arises where the
perpetrator commits the crimes, or induces crimn@msmitted by others (by planning,
ordering or instigating them), or makes a subssaobtntribution thereto (through aiding,
abetting, or participating in a joint criminal ergase.'* The ICC Statute provides useful
guidance on the issue of individual responsibifity people in command or superior
positions. In particular, the Statute explicitly texds jurisdiction of the ICC to
contributions made “in any other way” (than aidiagetting or otherwise assisting in the
commission of a specific crime), to the commisstoh such a crime by a group of
persons acting with a common purpose” if this iddenavith the “aim of furthering the
criminal activity or criminal purpose of the group

While membership of “terrorist” organizations oogps should not automatically lead to
exclusion clauses, it could nevertheless triggensiceration of the application of
exclusion clauses. In some instances, dependingenrganization and circumstances,
individual responsibility for excludable actions yrexise if membership is voluntary, and
when the members of such groups can be reliably reaadonably considered to be
individually responsible for terrorist acts fallingder the scope of Article 1F. In such
cases, as with any exclusion analysis, decisionensakeed to examine each case on its
own merits and take into consideration all the vate facts. Due regard and caution
should be given in particular to the actual adggitof the organization, its structure
(including potentially whether it operates in a tralieed or fragmented way); the

9 EMARK 2005 No. 18, decision of 16 June 2005 (uicidf translation).

120 5ee UNHCRBackground Note on Exclusipabove footnote 31, at paragraphs 51-56.

21 Article 25 (3) d (i) ICC Statute, U.N. Doc. A/ICONIB3/9, available ahttp://www.unhcr.org/refworld/
docid/3ae6b3a84.html
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organization’s place and role in the society in chhit operates, and its purposes and
methods. The individual's role and involvement malsb be examined, including his or
her position in it; his or her personal involvememnt substantial contribution to the
criminal act in the knowledge that his or her acbmission would facilitate the criminal
conduct; his or her ability to influence signifitgnthe activities of the group or

organization; and his or her rank and/or commasgaesibility>?2

In particular, when assessing the individual resfality of persons who are suspected
of providing funds or assistance to “terrorist ggeuor organizations”, the degree of
involvement of the person concerned must be cdyedgkessed to determine whether the
person committed, or made a substantial contributioa criminal act. In such cases, the
particular features of the specific crime, anddestsuch as the regularity and amount of
contributions provided, should be assessed, as agelhe non-political nature of the

crime. For instance, there is a difference betwaeeisolated and small financial donation
and the consistent and long term financial suppor substantial scaté®

As part of the examination of individual responkipiin cases which could trigger the
application of exclusion clauses, the applicant tmhes given the opportunity to put
forward any applicable defence regarding non-ineolent or dissociation from any
excludable act** If this is provided, in the absence of seriouglente to the contrary,
the applicant should no longer be considered wittnscope of the exclusion clauses.

As a matter of principle, the fact that the allegects concern so-called “terrorist
offences” should not be a determining factor, patérly in the absence of a universal
definition of “terrorism”. It may constitute an aggating factor or may be central to the
crime concerned (for instance, the forming of ombership in a terrorist organization),

but for Article 1F to apply, the requisite serioass of the crime and individual

responsibility must still be established in theiwtlial circumstances of each case.

A high standard of proof applies to the establishmaf individual responsibility>
requiring “serious reasons for considering” tha prerson concerned “has committed” or
“has been guilty” of the relevant excludable aatder Article 12(2) QD. In a number of
EU Member States, including Poland, Netherlands Sweéden, the standard of proof
required for exclusion corresponds to those lardéor prosecution under international
criminal law instrument$?® In assessing individual responsibility based or gtocess

122 1bid., atparas. 59-62, 80, 82, 106 and 109.

123 See UNHCRBackground Note on Exclusipabove footnote 31, at paragraphs 80-82. If theuans
concerned are small and given on a sporadic btmspffence may not meet the required level of
seriousness. On the other hand, a regular contrilwfitiarge sums to a terrorist organization mayl we
be guilty of a serious non-political crime; for exale, if the person concerned is in control of fimeds
of such an organization, with the knowledge thas itledicated to achieving its aims through testori
acts; or if his or her monetary assistance hastantislly contributed to the organization’s ability
continue functioning effectively in pursuance afviolent or terrorist aims.

124 5ee UNHCRBackground Note on Exclusipabove footnote 31, at paras. 62, 80, 106, 1091406d

125 See section 2.2.2 above

126 UNHCR unpublished research.
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standards, decision-makers must also examine diydefences (e.g., that he or she was
forced to participate in the commission of a crimeler duress or self-defencéj.

4.1.2 _Acts contrary to the purposes and principfethe United Nations: Article 12 (2)
(c) QD

As outlined abové?® the purposes and principles of the United Natamscontained in
the Preamble and in Articles 1 and 2 of the UN @hraiThe Qualification Directive notes
that they are also, amongst other sources, embadiddnited Nations Resolutions
regarding terrorism?® Most relevant in the present context is the Unitéations’
purpose of maintaining international peace and rigctrhis implies that an exclusion
provision can only be triggered by acts which hawmpact on the international level. As
stated above, exclusion from refugee protectioredbamn the criteria of Article 1F(c)
should thus be reserved for situations where ammdtthe consequences thereof reach a
very high threshold, that is, where an act is sevior egregious enough to be capable of
being contrary to the purposes and principles ef Wmited Nations. An assessment of
whether this threshold is reached should consitergtavity of the act in question, the
manner in which the act is performed or organi#sdnternational impact and long-term
objectives, and the implications for internatiopahce and security.

The wording of the Security Council Resolutions|ddoe interpreted as providing scope
for membership in a terrorist organization to bestoued as violating the purposes and
principles of the United Nations. UN SC Resoluti®?4 explicitly states that the “acts,
methods, and practices of terrorism” are contraryhe purposes and principles of the
United Nations, and thereby links them to the esido grounds of the 1951
Conventiom-*® UN SC Resolution 1377 points out that “any oth@nf of support” for
acts of terrorism is contrary to the purposes arndciples of the United Nations:
Moreover, participation in terrorist organizatiossdesignated as a “terrorist act” in the
EU Common Position of 200#? The UN GA and SC have also stressed that the
“financing, planning and preparation of as wellaay other form of support for acts of

127 For more detailed guidance on determining indigldtesponsibility in the context of an exclusion
analysis, including circumstances which would negatdividual responsibility. See UNHCR,
Background Note on Exclusipabove footnote 31, at paras. 50-75.

128 See section 2.3.2 above

129 Recital 22 QD

130 UN SC Res. 1624: “the Refugees Convention andPitgocol shall not extend to any person with
respect to whom there are serious reasons foraemsg that he has been guilty of acts contrarhéo
purposes and principles of the United Nations”;tSamethods, and practices of terrorism are contrar
to the purposes and principles of the United Natiamd that knowingly financing, planning and
inciting terrorist acts are also contrary to thepmses and principles of the United Nations”. See
General Assembly resolutior@esolution 49/60 (1994t para. 2Resolution 51/210 (1996at para. 2;
Resolution 60/158 (2006at preamb. para. 1Resolution 60/288 (2006at preamb. para. 7. See also
Security Council resolutionsResolution 1377 (2001) Threats to international geand security
caused by terrorist actsSC/RES/1377 (2001) of 12 November 2001, Annexpaat. 5;Resolution
1624 (2005at preamb. para. 8.

131 UN SC Res. 1377.

132 EU Council Common Position 2001/931/CFSP, Art3)lj@nd k.
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international terrorism are similarly contrary hetpurposes and principles of the Charter
of the United Nations**?

Thus, where Article 1F(c) is said to apply to aetimvolvement in the armed combat of a
terrorist organization, the individual acts in ci@ms must be assessed for their impact on
and relevance to international peace. Regardingbeaeship in a terrorist organization, it
is necessary to determine whether the activitietheforganization reach the threshold
required for the application of Article 1F(c), ndsnerhether their gravity and impact on
the international plane are such that they impiogethe maintenance of international
peace and security; or peaceful relations betwetes or constitute serious and
sustained violations of human rights which wouldheowithin the scope of Article 1F(c)
of the 1951 Convention. If the organization’s aaete found to meet the threshold
required for the application of Article 1F(c), ardividual assessment in each case should
nevertheless be undertaken to determine whethepedrson is individually responsible
for those acts, including as a member of the tistrorganizatiort>*

When implementing obligations imposed by UN resoh# concerning threats to
international peace and security posed by actemwbrism, and measures to combat
terrorism, UN Member States are nevertheless abligeact in accordance with the UN
Charter and their obligations under internatioraa,| including international refugee
law.**® This is confirmed by UN SC resolutions on the fighainst terrorism, which refer
to international refugee law as part of the legafework which needs to be respected in
the fight against terrorisit®

133 UN SC Resolution 1377 (2001) Threats to internatiqreace and security caused by terrorist acts
SC/RES/1377 (2001) of 12 November 2001, Annex, afp5, available athttp:/www.unhcr.org/
refworld/docid/3c4e9456e.htmEee alsaJN SC Resolution 1624 (2008hove footnote 5, at preamb.
para. 8; General Assembly resolutioRgsolution 49/60 (1994at para. 2Resolution 51/210 (1996xt
para. 2;Resolution 60/158 (2006at preamb. para. 1Resolution 60/288 (2006t preamb. para. 7.

134 See above sections 2.2.2 and 4.1.1.3 on indivigisglonsibility.

135 See Articles 24 and 25 of the UN Chartiéiost recently, for instancéJN SC Rsolution 1624 (2005),
PP 2: “States must ensure that any measures takeontbat terrorism comply with their obligations
under international law, and should adopt such mreasin accordance with international law, in
particular international human rights law, refugksv, and humanitarian law”, and preamb.4:
“Recognizinghat international cooperation and any measurdenmken by Member States to prevent
and combat terrorism must fully comply with thebligations under international law, including the
Charter of the United Nations and relevant inteamatl convention and protocols, in particular human
rights law, refugee law and international humaratataw”, See als&5C Resolution 1373 (200para.
3(f) and 3(g);SC Resolution 1624 (20Q05reamb. paras. 2 and 7 and op. paras 1 and 4Sénd
Resolution 1269 (1999)para. 4(iv); See also, for example, General Assgmmbkolutions: GA
Resolution 60/288 (2006and most recentlyThe United Nations Global Counter-Terrorism Strateg
A/RES/62/272 of 15 September 2008; Protection ofidmurights and fundamental freedoms while
countering terrorismA/RES/62/159 of 11 March 2008jeasures to eliminate international terrorism
A/RES/62/71 of 8 January 2008, preamb. paras. 12 207 and2005 World Summit Outcome
A/RES/60/1 of 24 October 2005, at para. 85; The HurRights Council has also reaffirmed these
obligations in itsResolution on the Protection of human rights anddamental freedoms while
countering terrorism A/HCR/7/L.11 of 27 March 2008 and March 2009. &éso further guidance in
Office of the United Nations High Commissioner fduman RightsHuman Rights, Terrorism and
Counter-terrorism, Fact Sheet No. 32, 2008ly 2008.

136 For instance, UN SC Res. 1624 (2005), PP 2: Statest ensure that any measures taken to combat
terrorism comply with their obligations under imational law, and should adopt such measures in
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Ensuring compliance with international refugee Eao requires the proper and diligent
application of the exclusion clauses of Article dffthe 1951 Convention. This means
that the requirements and limitations imposed ley1t851 Convention must be taken into
account in interpreting and applying those Resohgtiin light of the object and purposes
of the 1951 Conventioft! Therefore, references to UN GA and SC resolutions
pertaining to measures for combating terrorism Wwhdeclare that acts of terrorism or
support for acts of terrorism are contrary to theppses and principles of the UN should
not suggest an automatic application of Articlec)F(

Since the purposes and principles of the UnitedioNat are addressed to the UN
Organization and to its Member States, in principl@ould seem that only high-ranking
persons within UN Member States (i.e. Heads ofeStd persons in analogous
positions) are capable of violating those purpasas principles in the exercise of their
State leadership functiod® This view would suggest that mere membership in a
terrorist organization generally cannot bring adividual within the scope of Article
12(2)(c) QD.

The question of whether Article 1F(c) may extengdmel States and those acting in State
capacities, to individuals acting as such, has Iseérect to divergent approaches in State
practice and jurisprudence since the drafting ef1B51 Convention. The drafters of the
1951 Convention expressed their intention to lithé personal scope of this provision.
The delegate at the Conference of Plenipotentiavies pressed for inclusion of this
clause in the 1951 Convention specified clearly thevas not aimed at the “man in the
street’’*® Many commentators have also supported a reseictiew, limiting the
application of Article 1F(c) to heads of States &mgh officials, while reserving scope
for its exceptional application to individuals natecessarily connected with
Governments, such as those responsible for sevimlations of the human rights of
others'“® Jurisprudence in different countries has revesiexdiffering approaches: one
focused on State leaders and those in similar iposit while another - since the mid-
1990s — has focused on extending individual respoitg to individuals not holding
such positions and being party to human rightsaviohs, either individually, or as
members of organizations engaged in such actiitles

The development of international law since Worldr\Wain particular in relation to the
practice of the UN SC when acting under Chapter &flthe UN Charter to address
threats to international peace and security, © @kevant in examining this question. The

accordance with international law, “in particulaatdrnational human rights law, refugee law, and
humanitarian law”.

137 See section 2.2.2 UNHCR Guidelines on Article aBpve footnote 30, Section D. See UNHCR,
Background Note on Exclusipabove footnote 31, at paras. 98-100. See Guy8d®&in-Gill and Jane
McAdam, above footnote 24, at pp. 191-197.

138 5ee UNHCRop cit, above footnote 31, paragraph 48ff.

139 5ee UNHCRBackground Note on Exclusipabove footnote 31, at para. 48.

140 5ee Guy S. Goodwin-Gill and Jane McAdam, abovénfite 24, at pages 151ff.

141 1bid. See als®ushpanathan v Canadahere the Supreme Court of Canada held thatlArtiE(c) was
not limited to State actors, above footnote 64.
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UN SC has concluded that threats to internatioeacp and security may emanate from
non-state entities, and that it has power to takéoreement action against such
entities**? More specifically regarding terrorism, various Blesions of the UN SC refer
to acts of terrorism and support thereof as begrgrary to the purposes and principles of
the UN**including acts emanating from non-state actors.

Based on the above considerations and in lightoday's reality, the commission of

crimes which, because of their nature and grawitg, capable of affecting international
peace and security, or the relations between Statesvhich constitute serious and

sustained violations of human rights, may not Ircases require the holding of a position
of authority within a State or State-like entitynus, in addition to persons in positions of
State authority, individuals acting in a persorggacity, including as leaders of a group
responsible for “acts of terrorism” which are canyrto the principles and purpose of the
United Nations, could also be capable of fallinglemArticle 1F(c), where they are

found to possess individual responsibility basedhenrequisite tests:

Unlike high-ranking figures in a terrorist orgartipa, persons having provided small-
scale support for an organization will not autocaty be excludable on the basis of
Article 12 (2)(c) QD even if they are involved inetarmed combat of the organization,
since the degree of individual responsibility magt neach the level of responsibility
which would be required for triggering the applioatof the exclusion clause of Article
12(2)(c) QD™°

Various Member States, namely Belgitth,Czech Republit!’ Slovak Republic, Spain
and Sweden have limited the application of Artidiéc) of the 1951 Convention to persons
exercising a leadership role or holding a posittdrauthority within a State. Moreover,
prevalent Member State practice accords particukaight to the “individual
responsibility” requirement, holding that mere memghip in a terrorist organization is
not enough to bring the person concerned withinek@usion clauses. In the UK, by

142 For instance, UN SC Res. 1540 aims at the norferalion of weapons of mass destruction and
explicitly addresses the threats emanating frorm“state actors” (pp. 8).

143 UN SC Res. 1373: “such acts, like any act of ima&ipnal terrorism, constitute a threat to inteioral
peace and security”; UN SC Res. 1377: “acts ofriattonal terrorism are contrary to the purposeas an
principles of the Charter of the United Nationsg dhat the financing, planning and preparation ©f a
well as any other form of support for acts of in&tional terrorism are similarly contrary to the
purposes and principles of the Charter of the WnNations”.

144 See UNHCRBackground Note on Exclusippara 49, which notes that “only the leaders afugs
responsible for such atrocities would in principlke liable to exclusion under this provision”. Fhet
requirements and standard of proof for individugdponsibility, see section 2.2.2, 2.3.2 and 4.1.1.3
above.

145 See above in section 4.1.1.1 on assessing thedndi responsibility of persons suspected of g
funds or assistance to “terrorist groups or orgations or members of such groups”.

146 See the case ofXX v Commissaire général aux réfugiés et aux agegrCCE, N. 24.173 (4 March
2009) where the Conseil du Contentieux des Etrangeruired a leadership role in order to trigger th
application of the exclusion clause of Article 1} (The court did not elaborate on the nature or
seniority of the required leadership role.

147 Although there is no national practice on exclogimm refugee status under Article 12(2)(c ), cerg
first-instance case on exclusion from subsidiantgrtion on the same grounds (under Article 17§1)(c
QD) held that State agents are in a position torsitrsuch acts.
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contrast, the asylum authorities and courts haveladed in a number of cases that a
person who is not acting on behalf of a State camnait an act contrary to the purposes and
principles of the United Nations, and that Artitlg(c) can apply*®

4.1.3 OQualification as terrorist organization: H&t bufficient?

Regarding designation as a “terrorist organizatigh&e question posed by the Federal
Administrative Court implies the additional questiof whether the designation as such
on an EU list is sufficient to warrant exclusiordenrefugee law.

UNHCR has reiterated that in cases where an orgtmizappears on an international list
of terrorist organizations, the association of rghiviidual with such an organization shall
not mean that exclusion is automatically justifiddowever, a consideration of the
applicability of the exclusion clauses can be teiggl, and depending on the nature of the
individual's involvement, inclusion on the list magive rise to individual
responsibility**® Such responsibility may arise if the list has adiole basis; if the
membership of such a group is voluntary; and theer@ for placing a particular
organization or individual on the list are suchttbf members or listed persons or
organizations can reliably be considered to beviddally and heavily involved in
excludable acts. Individual responsibility must estlieless be established for “acts of
terrorism” which fall within the scope of ArticleFlfor persons considered to be
members of organizations or entities listed on rttest lists” established by the
international community or national authoritg$.

It should be noted that lists established by thermational community should not
generally be treated as reversing the burden obfpro view of the fact that the
evidentiary threshold for inclusion in at least ooases may not meet the standard of
proof required for exclusion cas€s.

148 KK (Article 1F(c) Turkey) v. Secretary of State fbe Home Departmefi2004] UKIAT 00101 cites
UNSCR 1377 and refers to the UN Security Countili'equivocal condemnation of all acts, methods and
practices of terrorism as criminal and unjustifigblegardless of their motivation, in all theirnfar and
manifestations, wherever and iromevercommitted”. This position has been approved régdyt the
Court of Appeal iPAl-Sirri v Secretary of State for the Home Deparitj2009] EWCA Civ 222, which
refers also to the Supreme Court of Canada’s dedisiPushpanathan v Canadaee above footnote 53).
See UNHCR,Background Note on Exclusiprabove footnote 31, paragraph. 62, and further in
paragraphs 80, 106 and 109.

Individual responsibility must be examined carlgfih such cases, in full compliance with due psxe

guarantees, and detailed consideration given t@attein question and all surrounding circumstances

See further UNHCRBackground Note on Exclusipabove footnote 31, paras. 62, 80, 106, 109 and

110.

151 See UNHCRBackground Note on Exclusipabove footnote 31, paras. 80, 106, and 109. 8ee a
UNHCR, Guidelineson Exclusion (above footnote 30), which also rédethe need for high procedural
standards: “36. Exclusion should not be based ositheée evidence that cannot be challenged by the
individual concerned. Exceptionally, anonymous ewuite (where the source is concealed) may be
relied upon, but only where this is absolutely mseey to protect the safety of witnesses and the
asylum-seeker’s ability to challenge the substariche evidence is not substantially prejudicectr&e
evidence or evidence considered in camera (whersuhstance is also concealed) should not be relied
upon to exclude. Where national security interasésat stake, these may be protected by introducing
procedural safeguards which also respect the asgkeker’'s due process rights.”

149
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The list mentioned by the Federal Administrativeu@an its question is contained in an
annex to the Council Common Position of 27 Decen@#1 on the application of
specific measures to combat terrorism (2001/931R}FSiven its status as a common
position adopted under the third pillar of the Edgdl order, it does not have binding
legal effect®® and cannot constitute a conclusive decision onitherpretation of a
binding provision of Community legislation undesetfirst pillar. Regarding the list, a
binding character also cannot be founded on thenaegt that it is simply implementing
determinations made by the United Nations Sec@uawyncil or the so-called “Sanctions
Committee™** Even though there is an obligation to review thgies on the list at least
every six months, concerns about the inclusion ofuanber of individuals and
organization in the list and its compliance withedurocess guarantees were recognized
by the Court of First Instance, which in 2006 rutbdt a Council decision placing the
People’s Mojahedin Organization of Iran (PMOI) te fist was unlawfut®® The listing
procedures were modified following tfMOI decisions, to provide for a statement of
reasons and right of appeal to the European Cdsirteitrorist proscription working
group. However, concerns have persisted and thepuadg of procedural safeguards have
been examined closely in subsequent litigationtiqadarly in regard to people and
organisations listed on the basis of decisions haf UN SC Sanctions Committee,
including in the case d€adi and Al-Barakagtwhich annulled the decision to include the
applicants in the list based on the lack of proceldsafeguard$® In April 2009, the
European Commission adopted a proposal which anwbher things, would require

152 As stated in Article 1 (4) of the EU Common Pasitiof 27 December 2001, persons, groups and
entities identified by the Security Council of thinited Nations as being related to terrorism and
against whom it has ordered sanctiomsybe included in the list.

153 |n the Kadi case, this aspect was considered ssilpy excluding jurisdiction on acts adopted ie th

framework of Regulation (EC) 881/2002. Jurisdictiwas accepted by the Court nonetheless with a

view to reviewing human rights protection as gutgad by the EC legal order. (ECJ judgment of 3

September 2008, Kadi and others, C-402/05 P anti5Z08 P, 321 et seq. )

In its judgment of 12 December 20@Brganisation des Modjahedines du peuple d'lIr&r228/2, the

Court found that decisions on the list of organa and persons whose assets are frozen baséeé on t

Regulation 2580/2001, adopted in implementationCommon Position 2001/931/CFSP, lacked an

adequate statement of reasons, an opportunity ffected persons or bodies to raise defences or

objections, and effective legal remedies. Seethisdudgments of the EU Court of First Instanceéaé

Cases T-284/080f 4 December 2008T-256/070f 23 October 2008, an@-228/020f 12 December

2006 respectively, on the freezing of PMOI funds.

155 See the ECJ JudgementJoined cases C-402/05 P and C-415/Q50P3 September 2008. The Court
ruled that in respect to the inclusion of Mr. Kadtid Al Barakaat in the list of persons and entities
whose funds are to be frozen, the rights of themied, in particular the right to be heard, andritlet
to effective judicial review were “not respecte@he Court found that “the Council Regulation atiess
provided no procedures for communicating the ewdejstifying the inclusion of the names of the
persons concerned in the list, either at the same &s, of after, that inclusion. That infringemeffit
Mr. Kadi and Al Barakaat's rights of defence alsweegrise to a breach of the right to a legal remedy
inasmuch as the appellants were also unable tondédfeeir rights in satisfactory conditions before
Community courts”. The Court granted a period akéhmonths for the EU Council to remedy the
shortcomings of the listing mechanisms, or the E&gwRation implementing the UN listing will
become null and void.Council Regulation (EC) No. 881/2002 of 27 May 200®osing certain
specific restrictive measures directed againstaiarpersons and entities associated with Usama bin
Laden, the Al-Qaeda network and the Taliban, arkaéing Council Regulation (EC) No. 467/2001
(0J 2002 L 139, p)
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people or organisations listed by the Sanctions 1@Giti@e to receive a statement of
reasons and an opportunity to express views iroresg prior to any decision to include
them on the EU list® However, as the proposal is still under discussiche Council at

the time of writing, and it is unclear whether arwhat form it might be adopted or
implemented, concerns persist regarding the proegthirness of the listing procedures.

The Council of Europe has also expressed concdrogt dhe procedural standards for

compiling lists at the international and regionavdl, and called for caution in their
157

use.

4.2  Question 2: Requirement of continued danger?

2. If yes, does the application of Articles. 12§23nd ¢ QD require that the person
concerned continues to pose a danger?

The wording of the said provisions does not congaiy indication that exclusion hinges
on the question of whether the person concernetintes to pose a danger. Insofar as
the German approach relying on the criterion obatioued danger is grounded on the
wording of the German transposition provisionss ttioes not find any parallel in the
provisions of the 1951 Convention or the Qualifizat Directive’®® The object and
purpose of the exclusion clauses rather indicagée the continuing danger does not
constitute a requirement for their application.

156 European CommissiorRroposal for a Council Regulation amending Regolat{EC) No. 881/2002
imposing certain specific restrictive measures died against certain persons and entitles assodiate
with Usama bin Lade, the Al-Qaida network and théban, COM(2009)187 final, Brussels, 22.4.2009

157 parliamentary Assembly of the Council of EuropAQE), Res. 1597 (2008)Jnited Nations Security

Council and European Union blacklists5:4. Equally important is the issue of remedy. Twaincil of

the European Union and the European Union (EU) neersbates must implement immediately the

decisions of competent European and national jadicistitutions affecting the status of the listed

persons or entities. 6. The Assembly finds that phacedural and substantive standards currently
applied by the UNSC and by the Council of the EeespUnion, despite some recent improvements, in
no way fulfil the minimum standards laid down aba@rel violate the fundamental principles of human
rights and the rule of law. 6.1. Concerning procedit must be noted and strongly deplored thaheve
the members of the committee deciding on the bistokg) of an individual are not fully informed die
reasons for a request put forward by one membeg. peison or group concerned is usually neither
informed of the request, nor given the possibii@ybe heard, nor even necessarily informed abaut th
decision taken — until he or she first attemptsrnmss a border or use a bank account. There are no
procedures for an independent review of decisi@akern or for compensation for infringements of

rights. Such a procedure is totally arbitrary amd o credibility whatsoever.” See alBoc. 11454

Addendum (22 January 2008), UN Security Council Batbpean Union blacklists:Maving analysed

the most important cases, the PACE concludes [...Blacklists, as we said, can be acceptable, for a

time, as a weapon to fight terrorism and its supgser Such a measure, which has severe consequences

must however be well targeted, following a seriptscedure. This is not at all the case today. [...]"

As set out above, in Section 3.3, the continuethdarequirement is also based on the consideration

that the wording equates the exception to the eéoutement principle with the exclusion clausefié“t

same applies”). It is assumed that the referencidonon-refoulement provision and its criteria of
persent danger would have to be transferred texbkision clauses as well.

158

32



UNHCR Statement on Article 1F of the 1951 Conwenti

As outlined above, the object and purpose of theusions clauses enshrined in Article
12 (2) (b) and (c) QD and Article 1F of the 1951n@ention are to ensure that refugee
status is not granted to persons undeserving dégtion. By contrast, the exception to
the non-refoulement principle as incorporated iticdes 33 (2) of the 1951 Convention
and reflected in the Qualification Directive in igticles 14 (4) and (5) includes the
element of dangers posed to the host State andtgdxy a person who has already been
recognized as a refugee. The conclusion that emclugrounds do not require a
continuing danger to emanate from the person coedes clear in relation to Articles 12
(2)(a) and (c) QD and it is based on the distimctceptual framework of Articles 1F and
33(2) respectively, since Article 33(2) does nohstdute a ground for exclusion. As
stated above, the exclusion clauses of Article @fcern the integrity of the refugee
protection regime, while Article 33(2) concerns tpating the national security of the
host country, allowing under exceptional circumstan the withdrawal of protection
againstrefoulementf those already recognized as refugees who pdseger to the host
country. Article 12 (2)(b) QD also does not contany indications to a criterion of this
nature in its wording. Moreover, the central pugo$ the provision is the preservation
of the purposes of the refugee system: it shalumenshat persons responsible for
excludable acts shall not find refuge from prosecuand — if they cannot be returned or
extradited — escape prosecution and moreover eefagee status in the host state.

4.3  Question 3: Proportionality test?

3. If question 2 is answered negatively, do Ared@ (2)(b) and (c) QD require an
assessment of proportionality of exclusion in evedyidual case?

In UNHCR'’s view, the application of a proportiortgliest, when considering exclusion

and its consequences for the individual, is reguiceensure that Article 1F is applied in

a manner consistent with the overriding humanitagharacter of the 1951 Convention.
The QD, which acknowledges that the 1951 Converdioth 1967 Protocol provide the

“cornerstone” of the international legal regime the protection of refugees and “seeks
to ensure full respect for [...] the right to asylumiust also be construed in line with

these protection objectives,

This proportionality principle is an important sgifiard in the application of Article 1F,

and of Article 12(2) QD, given the serious consexmas of exclusion for the individual,

as exclusion denies the benefit of refugee statasd-the rights which are associated
with it, including to protection from removal whiatould result in persecution — to

certain persons who otherwise qualify as refug&edhe proportionality test must

involve, inter alia, determining the degree ancellkood of persecution feared, and
measuring this against the seriousness of thecantsitted.

In UNHCR'’s view, the proportionality test shoulcsalbe applied in cases where other
guarantees, under human rights instruments or gtgional or national mechanisms

159 Qualification Directive, Recitals 3,10

180 5ee section 2.2.3 above.
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could apply. These could include Article 3 of th@84 Convention against Torture,
Articles 6 and 7 of the ICCPR and Article 3 of tB€HR, which bind all EU Member
States. Such protections should be taken into ataelere they entail protection against
refoulementand are effective and are accessible to the p@macerned.
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4.4  Question 4: Scope of proportionality test?

4. If question 3 is answered positively:
a) Does the test of proportionality include consideras of protection under Article
3 ECHR or national provisions against return?
b) Can exclusion only be disproportionate in partialiyjaexceptional situations?

On a):

A proportionality test must assess all the consece® of applying the exclusion clauses.
In reaching a decision on exclusion, it is therefoecessary to weigh the degree and the
likelihood of persecution feared against the sam@ss of the acts committed. In this
context, the fact that there is another effectind accessible form of protection against
removal, without the rights attached to refuge¢ustais a relevant consideration in the
exclusion assessment. In other words, an exclusisessment should include review of
the accessibility and likely grant of other humaghts guarantees under human rights
instruments, in particular the protection agairsmnoval to torture or to other cruel,
inhuman or degrading treatment or punishment.

This may depend on the procedural safeguards aadgaments in the relevant State.
The availability of alternative protection may kessue if, for example, the decision on
exclusion must be taken in an asylum procedurelewhe question of whether to grant
protection against removal on human rights groundsies only after the asylum
procedure is concluded and the removal processderway. In such cases, it may not be
possible in the exclusion assessment to assessatalguthe likelihood of protection
against removal in case exclusion is applied.

On b):

In cases in which Article 12 (2)(b) QD is appliedl, facts of the case should be weighed
in the determination of whether exclusion is preéjomate. Even if the crimes in question

are serious, and individual responsibility for thosrimes has been established,
proportionality considerations must be examineddétermine if the consequences of
exclusion — potentially including removal to fa@vsre persecution — would be so grave
as to outweigh the gravity of the crimes committed.

If the applicant is likely to face severe persexuis a result of exclusion, the crime in
question must be very serious in order to exclude applicant. There are many
excludable acts which are so egregious, includmmes against peace, crimes against
humanity and acts contrary to the purposes anaiptes of the United Nations, that they
will outweigh the degree of persecution feared, niehiey are proven. In such cases,
exclusion will not be found to be disproportionaBy; contrast, “serious non-political

crimes” and war crimes can involve a wider rangemi$conduct. For acts with less

significant consequences — for example, isolatedi@nts of property damage by soldiers
— exclusion may not be proportionate if its conssupe would be removal of the person
to torture or death in his or her country of origBy contrast, a person guilty of
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deliberate infliction of serious harm to or killiraf civilians outside the scope of combat
would not benefit from proportionality consideratid®

45  Question 5: More favourable provisions under national law despite exclusion
under the Qualification Directive?

5. Is it reconcilable with Article 3 QD if the agyh seeker has a claim for asylum
under national constitutional law even though esgma grounds under Article 12 (2) QD

apply?

Exclusion grounds are compulsory under the Direcijas they are under the 1951
Convention), and there is no scope for a more fealda approach under national law
with a view to applying refugee status under the @Mereas Article 3 QD in principle
allows for provisions in national law which are mdavourable to the person seeking
protection, this exception is limited to those aitans which do not contravene the
Directive, as well as international refugee 13#.Since the object and purpose of the
exclusion provisions is not only to provide for @anstion against persons not deserving
international protection, but also to preserve ititegrity of asylum against misuse, an
exemption from the exclusion clauses cannot beifipdtbased on the minimum
standards approach under Article 3 QD.

If the status granted is identical or very similavhether granted under national
constitutional law or as refugee status in the sefsArticle 13 QD, it would simply
result in applying a different legal regime to firevision of the same form of protection.
This could result in granting refuge protectionthose who are undeserving of it. The
legal consequences of the obligation to apply Kutusion clauses in a manner consistent
with the 1951 Convention may not be circumventeadpty by applying a different label
to an identical or largely identical status. Intmadar, this applies to the issuance of
a Convention Travel Document in accordance withchat28 of the 1951 Convention
which would allow the person concerned also todrdaw other States. Being presented
with such a document, the relevant State would mssthat the holder of the travel
document is a refugee in the sense of the 1951 &wion — or in the sense of the
Qualification Directive — while this is in fact nthe case, due to the application of the
exclusion clauses under Article 12 of the QD.

UNHCR
July 2009

161 UNHCR, Exclusion Guidelinesabove footnote 31, para 78.

152 The QD should be interpreted in line with the 195dnvention, which has been recognized as the
foundation of the international regime for the piation of refugees. See QD, Recital 3; and UNHCR,
Note on International Protectipn A/AC.96/951, 13 September 2001, available at:
http://www.unhcr.org/refworld/docid/3bblc6cc4.html
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