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OFFICE OF THE UNITED NATIONS
HIGH COMMISSIONER FOR REFUGEES
GENEVA

UNHCR Inter-Office Memorandum No. 59/95
UNHCR Field Office Memorandum No. 62/95

All Directors, Chiefs of Section, Heads of Desk and Regional Legal

To/a: Advisers at Headquarters All Representatives and Charges de
Mission in the Field

From/de: Dennis McNamara, Director of International Protection (HQPROO)

Ref./réf: PRL 1.4; OPS 5.21

Date/date: 22 August 1995

Subject/ob] et Adoption of Refugee Children

1. I am pleased to share with you the 1993 Hague Convention on Protection of
Children and Co-operation in respect of Intercountrv Adoption ("the Hague
Convention") which entered into force on 1 May 1995. Also please find attached the
Recommendation concerning the Application to Refugee Children and other
Internationally Displaced Children of the Hague Convention on Protection of
Children and Co-operation in respect of Intercountry Adoption ("the
Recommendation") which was adopted on 21 October 1994. These instruments
supplement the existing international legal regime for the protection of children, most
notably the 1989 United Nations Convention on the Rights of the Child ("the CRC").

2. This memorandum sets out UNHCR's policy on adoption and contains a brief
overview of the above instruments. In addition, the major instruments and an
explanatory note on the Recommendation are annexed. The annexes are as follows:

Annex 1 - The Convention on the Rights of the Child (relevant articles)
Annex 2 - The Hague Convention
Annex 3 - The Recommendation

Annex 4 - Explanatory Note on the Recommendation



3. UNHCR protection staff should be familiar with UNHCR policy and these
instruments, and should try to ensure that the relevant authorities are familiar with the
applicable standards.

UNHCR's Policy on Adoption

4. UNHCR's policy on adoption is set out on pages 130-133 of the Guidelines on
Protection and Care of Refugee Children. It is the Office's policy that refugee children
in an emergency context are not available for adoption. Since most unaccompanied
children are not orphans, what they need is suitable interim care with a view to
possible reunification with their families, not adoption. Staying with relatives in
extended family units is a better solution than uprooting the child completely. Serious
efforts to trace family members are essential before a child is considered eligible for
adoption, and these are impossible in an emergency. Any adoption of an
unaccompanied child of concern to the High Commissioner must be determined as
being in the child's best interests and carried out in accordance with applicable
national and international law.

5. It is UNHCR's policy that adoption should not be carried out if:

a. there is reasonable hope for successful tracing and family reunification in the
child's best interests;

b. a reasonable period (normally at least two years) has not yet elapsed during
which timeall feasible steps to trace the parents or other surviving family members
have been carriedout;

c. it is against the expressed wishes of the child or the parent; or voluntary
repatriation inconditions of safety and dignity appears feasible in the near future and
options in thechild' s country of origin would better provide for the psychosocial and
cultural needs ofthe child than adoption in the country of asylum or a third country.

The Convention on the Rights of the Child

6. Three articles of the Convention on the Rights of the Child are particularly
relevant to refugee children in the context of adoption:

Article 20 (Protection of a Child without a Family);
Article 21 (Adoption); and
Article 22 (Refugee Children).

The Hague Convention

7. The Hague Convention is consistent with UNHCR policy and incorporates the
CRC. It provides safeguards to ensure that intercountry adoptions take place in the
best interests of the child and with respect for his or her fundamental rights. It
establishes a system of co-operation among Contracting States to ensure respect for
those safeguards thereby preventing the abduction, sale of or traffic in children. The
Hague Convention requires that intercountry adoptions be made only through a



Central Authority designated by each Contracting State. Any foreign adoption, once
certified by the Central Authority of a Contracting State, will be recognized in another
Contracting State. It is noted that intercountry adoption of refugee children occurs in
very limited circumstances.

8. Articles 4 and 16 of the Hague Convention are particularly important in
enhancing protection. Article 4 provides, inter alia, that the competent authorities
must determine that intercountry adoption is in the best interests of the child and sets
out the various consents that must be obtained prior to any adoption. Article 16
requires, inter alia, that due consideration be given to "the child's upbringing and his
or her ethnic, religious and cultural background".

9. As at 22 August 1995, the Hague Convention has been signed by the
following 23 States (those marked with an asterisk have also ratified the Convention):

Brazil, Burkina Faso, Canada, Colombia, Costa Rica, *Cyprus, Equador,
Finland, France, Israel, Luxembourg, *Mexico, the Netherlands, Peru, the
Philippines, *Poland, *Romania, *Spain, *Sri Lanka, Switzerland, the United
Kingdom, the United States of America and Uruguay.

The Recommendation

10. The Recommendation is a non-binding instrument which specifically
addresses the concerns relating to refugee children and other internationally displaced
children in the context of intercountry adoption and the applicability to these children
of the Hague Convention. Issues such as tracing, family reunification and repatriation,
confidentiality, and the facilitation of the fulfillment of the protection mandate of
UNHCR are covered. Furthermore, it urges States to take the principles of the
Recommendation and those of the Hague Convention into account for adoptions
occurring within their respective territories.

Thank you for your attention.



ANNEX 1

CONVENTION ON THE RIGHTS OF THE CHILD

(The Convention on the Rights of the Child was adopted and opened for signature,
ratification and accession by General Assembly resolution 44/25 of 20 November
1989. It entered into force 2 September 1990, in accordance with article 49.)

Article 20, Article 21, Article 22 (see original hard copy).

Refugee children (Special protection shall be granted to a refugee child or to a child
seeking refugee status. It is the State's obligation to co-operate with competent
organizations which provide such protection and assistance).

(Extracts)

Article 20

l. A child temporarily or permanently deprived of his or her family environment,
or in whose own best interests cannot be allowed to remain in that environment, shall
be entitled to special protection and assistance provided by the State.

2. States Parties shall in accordance with their national laws ensure alternative
care for such a child.

3. Such care could include, inter alia, foster placement, kafalah of Islamic law,
adoption or if necessary placement in suitable institutions for the care of children.
When considering solutions, due regard shall be paid to the desirability of continuity
in a child's upbringing and to the child's ethnic, religious, cultural and linguistic
background.

Article 21

States Parties that recognize and/or permit the system of adoption shall ensure that the
best interests of the child shall be the paramount consideration and they shall:

(a) Ensure that the adoption of a child is authorized only by competent authorities
who determine, in accordance with applicable law and procedures and on the basis of
all pertinent and reliable information, that the adoption is permissible in view of the
child's status concerning parents, relatives and legal guardians and that, if required,
the persons concerned have given their informed consent to the adoption on the basis
of such counselling as may be necessary;



(b) Recognize that inter-country adoption may be considered as an alternative
means of child's care, if the child cannot be placed in a foster or an adoptive family or
cannot in any suitable manner be cared for in the child's country of origin; (c) Ensure
that the child concerned by inter-country adoption enjoys safeguards and standards
equivalent to those existing in the case of national adoption;

(d) Take all appropriate measures to ensure that, in inter-country adoption, the
placement does not result in improper financial gain for those involved in it;

(e) Promote, where appropriate, the objectives of the present article by concluding
bilateral or multilateral arrangements or agreements and endeavour, within this
framework, to ensure that the placement of the child in another country is carried out
by competent authorities or organs.

Article 22

1. States Parties shall take appropriate measures to ensure that a child who is
seeking refugee status or who is considered a refugee in accordance with applicable
international or domestic law and procedures shall, whether unaccompanied or
accompanied by his or her parents or by any other person, receive appropriate
protection and humanitarian assistance in the enjoyment of applicable rights set forth
in the present Convention and in other international human rights or humanitarian
instruments to which the said States are Parties.

2. For this purpose, States Parties shall provide, as they consider appropriate, co-
operation in any efforts by the United Nations and other competent intergovernmental
organizations or non-governmental organizations co-operating with the United
Nations to protect and assist such a child and to trace the parents or other members of
the family of any refugee child in order to obtain information necessary for
reunification with his or her family. In cases where no parents or other members of
the family can be found, the child shall be accorded the same protection as any other
child permanently or temporarily deprived of his or her family environment for any
reason, as set forth in the present Convention
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