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Lord Justice Buxton:

This is the judgment of the court

Background

1.

All three appellants are black Africans formerlyiig in Darfur in western Sudan.
All three have been, or if they return to Darfurlvide, victims of persecution by
marauding Arab bands known as the Janjaweed, pgiseaevhich the government of
Sudan has connived in or at the very least notaiegd. It is not necessary to repeat
further the now well-known facts about the desmertuation of black Africans in
Darfur, because it is fully accepted that by reasbrihose conditions all of the
appellants are prima facie entitled to internatigor@tection. The Secretary of
State’s case is, however, that they can safelymeétuSudan provided that they return
not to Darfur but to Khartoum. The appellantssean that respect is two fold.
First, that they will still be in danger of Refug€envention persecution in whatever
part of Sudan they are returned to. Second, éhah if the appellants are not in
danger of persecution if returned to Khartoum, a@uld be unduly harsh under the
rules applying to internal relocation to requirerthto return there. The appellants
failed before the AIT on all of these points.

The Secretary of State originally refused applaragifor asylum on various dates in
December 2004 and January 2005. Since then, tpellapts’ cases have been
considered not only by various adjudicators, bsb dly the Asylum and Immigration
Tribunal; by the Administrative Court; by this cquf2005] EWCA Civ 1219; and
once by the House of Lords, danuzi and others v Secretary of State for the Home
Departmen{2006] 2 AC 426. The judicial apparatus of tbasintry does not need to
apologise for the length of that consideration,chittias been dictated by the need for
anxious scrutiny of the international obligatioriglee United Kingdom in the face of
one of the most serious and extensive examplegcadlpersecution to have occurred
in recent years.

We deal first with the various claims made in resp®f danger of persecution on
return, and explain why we consider that the AlTs\sstified in rejecting that part of
the appellants’ case. We then deal with the igdumternal relocation. In that
respect we consider that the AIT misstated the $mags to reach a conclusion that on
the facts was not justified as a matter of lawn tHat respect we allow the appeals,
and applying the law as stated by this court amdHbuse of Lords to the facts as
found by the AIT quash the Secretary of State’'ssals of asylum in all three of the
cases before us.

Risk on Return

Risk to persons of non-Arab Darfuri origin

4.

The appellants contended that as non-Arab Darfifirieey returned involuntarily in

consequence of their failed applications for retugeatus, they would be at risk of
persecution. The AIT concluded that there was unohsrisk. The appellants
challenge that conclusion on the grounds that ipesverse and stems from an
incorrect approach to expert evidence when measagginst other objective
material.
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5. There was no shortage of material to suggest arisdabf ill-treatment to non-Arab
Darfuris who had been returned as failed asylurkesse The appellants’ starting
point was the undisputed attitude of the Governnoér8udan to non-Arab Darfuris,
as demonstrated by their persecution of such peo@arfur. Such behaviour made
it all the more likely that they would ill treatttened asylum seekers from Darfur.
The Government’s conduct had led to allegationsvaf crimes, crimes against
humanity and genocide. Further, the risk of pargsec on return was exacerbated by
the Government's fears that returnees would proexdédence of such international
crimes.

6. The United Nations Secretary-General’s March 20@@tmy report said (as cited by
the COIS April 2006 report):-

“Millions living close to rebel territory and whdare the same
ethnicity of the rebels are particularly vulneratée human
rights violations by the Sudanese armed forces.”

H and M are from the Zaghawa tribe which has beetiqularly targeted. G is from
the Black African Moslem Al Berget tribe. The Aétcepted that all three appellants
came from an ethnic background which would makemtreisceptible to ethnic
persecution in Darfur.

7. The material on which the appellants relied to dith a risk of ill-treatment on
return, apart from that background, rested on #ponts of Peter Verney and Sarah
Maguire. We leave out of account the evidence tifira expert, Mr Nourain. The
Tribunal took the view that his evidence was “sahsally unreliable”. There is no
appeal in relation to his evidence. Both Mr Verreyd Sarah Maguire, whose
evidence was set out at substantial length towd#nds beginning of the AIT’s
decision, spoke of the risk of ill-treatment toureting asylum-seekers, amplifying the
written reports they had proffered. The Triburgjected both the evidence of Mr
Verney and Sarah Maguire in part on the basisrtbdher had taken into account the
10th ACCORD Country of Origin Seminar Report (BudsipDecember 2005) which
recorded the opinions of Dr Schodder and Dr Alirad&hose two experts had made
no specific reference to risk of ill-treatment & treturn of non-Arab Darfuris. But
they took the view that there was no risk of ilatment to failed asylum-seekers,
generally, as long as they were not recognised tageat to the state. Dr Schodder
accepted that those returning could be arrestesitipmed and detained but, provided
they did not engage in political activities, he diat identify any risk.

8. The AIT placed considerable reliance upon the ACOQRport. It described the
contrast between the evidence of Dr Alizadeh and&Ehodder, as contained in the
ACCORD report, and the evidence of Mr Verney andaBaJaguire, as striking.
Although the AIT acknowledged that the report hamt specifically dealt with
returnees of Darfuri origin, it concluded:-

“There is simply no reason to suppose that sometimy
omitted persons of Darfuri origin from consideratio

It described the evidence of Drs Alizadeh and Sdeods weighty and said there was
no reason to adopt a different view (see parag2&ai.
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10.

11.

12.

The AIT’s reliance upon the ACCORD report in sugpafrthe conclusion that there
is no real risk on return to those of Darfuri oniged to a last-minute application to
adduce evidence of a fuller version of the ACCORdport than that which was
placed before the AIT. Contrary to the suppositodrthe AIT, the authors of the
report on the Seminar recorded Dr Alizadeh as recentding a paper issued by
UNHCR on Darfur and Internal Flight Alternative. ethsked that that paper should
be read when it was officially issued. That suggesontrary to the supposition of the
AIT, that Drs. Alizadeh and Schodder were not idieg to include returnees from
Darfur in their general description of risk. Thespondent objects to the production
of this passage so soon before the hearing ofaihyeal, when the appellants were
given ample opportunity to adduce fresh evidencenthm ago. This is not the
occasion to determine the consequences of thigpgikcation. It is sufficient to note
that since the AIT considered the UNHCR paper vty paper to which Dr Alizadeh
referred, there is little profit to be gained bygdgsing upon the AIT’'s understandable,
if erroneous, supposition.

We should emphasise, at this stage, that the ACC@#RDrt was by no means the
only basis which led the AIT to reject Mr Verneydaiss Maguire’s evidence about
risk to returnees. Mr Verney's evidence was dgéd on two bases, independently of
the ACCORD report. Firstly, although he relied opie profiles of “twenty-six
genocide survivors” he did so uncritically. Nodsmce, either in the form of written
statements or of oral evidence, was adduced fromoérthe twenty-six persons to
whom he made reference, (see AIT paragraph 16&corilly, he exaggerated his
evidence as to crimes against humanity carriechgainst Darfuris outside the Darfur
region (see paragraph 164). The AIT was entitteceich that conclusion about his
evidence.

Similarly, the AIT’s criticism of Miss Maguire’s édence did not rest solely on her
failure to consider the ACCORD report. She too Wasd to have a tendency to
exaggerate.

The AIT’s criticism of opinions relating to risk teturnees does not stop at the expert
evidence advanced on behalf of the appellantswé$ave noted, the fuller version
of the December 2005 ACCORD Seminar Report refetoethe UNHCR Position
Paper on Sudanese asylum-seekers from Darfur datéebruary 2006. That paper
described the risk to certain categories of Sudamds had been forced to return to
return to Sudan, regardless of their place of origincluding Darfurians”. The
UNHCR'’s Position Paper in relation to conditions and around Khartoum are
relevant to the different issue of quality of life squatter areas and IDP [Internally
Displaced Persons] camps, which we address in 8g14#Ilow. But for the purposes
of examining the AIT’s conclusions in relation tetUNHCR Position Paper so far as
it concerned risk to returnees, we should notettrtUNHCR took the view that the
threats to physical safety and personal security:-

“...are so widespread that it cannot be said thatethe an
internal flight alternative anywhere in Sudan fosylam-
seekers from Darfur, including for those who redide
Khartoum before the Darfur crisis. Sudanese oh-Aoab’
Darfuri background face a heightened risk of sogutby the
security apparatus.” (see paragraph 8 of the BasiBaper
recorded at § 134 of the AIT’s determination)
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13.

14.

15.

The AIT disagreed with that conclusion on the badithe sentence which follows,
which reads:-

“Furthermore, where internal displacement is altefuethnic
cleansing’ policies, denying refugee status onlthsis of the
internal flight or relocation concept could be mieted as
condoning the resulting situation on the ground] Hrerefore
raises additional concerns.”

The AIT asserted that UNHCR'’s views were “predidaten that sentence and that
sentence did not represent the law in the Uniteth#om (see paragraphs 197-198).
The conclusion that the UNHCR'’s views were predidadn the danger of appearing
to condone events in Darfur is unfounded. Reathegpassage we have cited, as a
whole, it is plain to us that the paper's commembwt condoning ethnic cleansing
policies is an additional point and not a point mpehich the UNHCR'’s views as to
risk is on return were founded, let alone “preddddt The AIT has misread the
Position Paper.

That does not, however, mean that the AIT was bdaratcept UNHCR'’s views as
to risk on return. The AIT recorded a lack of itieed sources, which it contrasted
with the references in the paper to sources irtioglao the situation in Darfur and
Eastern Chad (see paragraph 199). The AIT wad#lezhto criticise the UNHCR
Position Paper on that basis, (at paragraph 188 décision). The AIT continued, in
the same paragraph, to place reliance upon a rapantthe American University of
Cairo of June 2006 which did not record the UNHCR agcepting that asylum-
seekers from Darfur would qualify as refugees bseaf risk on return to Khartoum.

Whatever defects there may be in the AIT’s treatnoéthe UNHCR Position Paper,
there was, however, a substantial basis upon whiglAIT was entitled to reject the
submissions as to risk on return. The foundatibiisaejection of those contentions
was the absence of any substantiated evidencetogatment to returnees in the few
years since 2003, during which those who had fledfud had been returned to
Khartoum. In relation both to asylum-seekers galherand returnees of Darfuri
origin, the AIT recorded that in the three yearscsithe outbreak of persecution in
Darfur, there was *“virtually no specific evidencef non-Arabs of Darfuri origin
facing difficulties (see paragraph 205). Two spgeahses out of 26, claiming to have
been returned to Khartoum, referred to in the Adgisst’'s 2005 report, on which
both experts relied, failed to provide credible moup. The absence of any
substantiated evidence, still less any practicpattern of mistreatment was, so the
Tribunal thought, particularly striking since itudd reasonably be expected that those
being sent back would contact their family or fden so that it would become
apparent if contact had been lost after the due fdatarrival. The allegation of risk:-

“...asks us to assume that that there are never asnia
Khartoum who have been asked to check whether peidons
have arrived safely and who have alerted family/@nfitiends
in the United Kingdom etc. they have not.” (seeagsaph
210)
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16.

17.

18.

Furthermore, there are organisations which thogeas about being forced to return
could reasonably be expected to have contactedebdiparture, such as the Sudan
Organisation against Torture or other Sudanese NG&&sparagraph 214).

The AIT acknowledged that there had been few refsdvam the United Kingdom
since 2003, possibly some 40, and that it was nowk how many of those were of
Darfuri origin (see paragraph 204). It also askieolged that those returning would
face screening and their ethnic origin would beiobs (see paragraph 203). But the
absence of substantiated evidence of ill-treatntehtto their conclusion that there
was no such risk as asserted.

This essential conclusion is challenged by the lguts who contend that it is not
surprising there is no such substantiated eviddméang regard to the small number
of returnees and to the sophisticated and secréhoaie of the Government of
Sudan’s intelligence network. These are, no dosddbstantial arguments. But they
are arguments which go to findings of fact andvtlegght to be given to the evidence
or its absence. They come nowhere near estaldighat the approach of the AIT,
based upon the lack of evidence of ill-treatmenthtwse returning, is not one which
the AIT was entitled to reach. Had the AIT’s demsrested solely upon its criticism
of either the experts or the UNHCR Position Papased upon the December 2005
ACCORD report, we would have had to consider whetiat foundation falsified the
AIT’s conclusion. But the AIT’s conclusion did nast upon that narrow ground. In
those circumstances the appellants’ challenge éoAti’s conclusion as to risk on
return fails.

Persons Eligible for Military Service

19.

20.

The opinion of Miss Maguire, based on the UNHCRItRos paper, was that on the
authority of a decree passed in 2003 all those lwdtbbeen away from Sudan for over
twelve months could be detained and young men p$arpt age were particularly
vulnerable. The AIT rejected that evidence on Hasis of an earlier Tribunal
decision BA (Military Service — No Risk) Sudan C|@006] UKAIT 0006), which
itself was based upon a 2001 Danish fact-findingpre The appellants rightly point
out that that report is likely to be out of datd lhus clear that the AIT did not wholly
rely upon that decision, still less that earligpag. It based its decision, at least in
part, on Dr Schodder’s views recorded in the Deam@B05 ACCORD report, which
noted that the practice of forced recruitment hagp®ed, and that draft evaders were
often coerced into certain contingents of activeise (see paragraph 193). The AIT
again criticised the references to young men ditingy age in the UNHCR Position
Paper on the basis that in contrast to other pdrtise paper, no sources were given
for those assertions (see paragraph 194).

The AIT recorded evidence of a UNHCR statementdi8t®larch 2006, post-dating
the UNHCR Position Paper of February 2006, whicteddhat the Government of
Sudan had ceased to round up young men in citiegriscript them some three years
before (recorded at paragraph 192 of the AIT Detsation). It was entitled to rely
upon that evidence and the evidence of Dr Schodderecorded in the ACCORD
report rather than the evidence of the experts @altilby the appellants and the
UNHCR Position Paper of February 2006. In thoseuonstances it made no error of
law in rejecting the assertion that those eligitae military service were at risk on
return to Khartoum.
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Special categories, and refugees sur place

21.

The AIT dealt in some detail with various partiautategories of returnees, and also
with claims to refugee statssir place Much of these conclusions was not germane
to these appellants, and in the event we were skedato scrutinise the AIT’s
conclusions. We do not think it appropriate tosuar those issues further in this
judgment.

Internal relocation

The relevant jurisprudence

22.

23.

The nature of the “internal relocation” alternativen be stated quite shortly. A
person qualifies as a refugee entitled to inteomati protection if he is outside the
country of his nationality owing to a well-founddéar of being persecuted on a
Refugee Convention ground, and is unable or, owoenguch fear unwilling, to avail
himself of the protection of that country. Assthgourt pointed out in 819 of its
judgment inE and anor v SSHIR004] QB 531 E], it was not originally envisaged
that a well-founded fear of persecution might exigtelation to one part of a state but
not in relation to another part. Eventually, hoaewefugee law had to address the
situation where a person has a relevant fear irplase of habitual residence, but
would not have such a fear if he moved to anotherqf the same country.

If such a person simply refused to relocate, bateimd went to another country, it
could be said that he was not outside the courftnationality because of his fear of
persecution, because there were parts of that gotmtwhich he could go without
being persecuted. But an absolute obligation tavancould not be placed on
someone who, after all, would be moving to avoicspeution. Accordingly, 891 of
the UNHCR Handbook1979) provided:

The fear of being persecuted need not always externthe
whole of the refugee’s country of nationality. Thusdthnic

clashes or in cases of grave disturbances involeiatd) war

conditions, persecution of a specific ethnic oriaral group
may occur in only one part of the country. In ssithations, a
person will not be excluded from refugee statusetydsecause
he could have sought refuge in another part of shme
country, if under all the circumstances it would have been
reasonable to expect him to do so.

This test of reasonableness of relocation has bHesaribed, as least in the English
jurisprudence, in terms of whether it would be ugcdarsh to expect the persecuted
person to relocate. That formulation underlines $tringency of the test that the
persecuted person has to overcome; but that sinmltde permitted to conceal that
the issue is the reasonableness of requiring reédochy this persecuted person from
the area where he is persecuted to another phrs @buntry of nationality. As Lord
Woolf MR said inR v SSHD ex p Robins@t®98] QB 929 at 943D:

The use of the words “unduly harsh” fairly reflethat what is
in issue is whether a person claiming asylum casaeably be
expected to move to a particular part of the cquntr
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24,

It is therefore not surprising that B the basic issue as to internal relocation was
stated in terms of a comparison between the cemditprevailing in the place of
habitual residence and those which prevail in $efeé haven”, having regard to the
impact that they will have on a person with therahteristics of the asylum seeker.
Much of E was taken up with the issue of whether the meserade in the area of
relocation of access to basic norms of civil, podit and socio-economic human
rights deprived that area of relevant safe havatust a proposition that this court
rejected. But the court gave plenty of indicasiaf what the general approach to
internal relocation should be. Thus in 88 23-2td_Phillips of Worth Matravers
MR said:

Relocation in a safe haven will not provide anraliéive to seeking refuge
outside the country of nationality if, albeit ththere is no risk of persecution
in the safe haven, other factors exist which makaieasonable to expect the
person fearing persecution to take refuge themangiconditions in the safe
haven may be attendant with dangers or vicissitudlesh pose a threat
which is as great or greater than the risk of prrisen in the place of habitual
residence. One cannot reasonably expect a cityleiwi go to live in a
desert in order to escape the risk of persecutMimere the safe haven is not a
viable or realistic alternative to the place wheeesecution is feared, one can
properly say that a refugee who has fled to anotientry is 'outside the
country of his nationality by reason of a well-faled fear of persecution'.

24.1f this approach is adopted to the possibility mternal relocation, the nature
of the test of whether an asylum seeker could ressy have been expected
to have moved to a safe haven is clear. It involvesmparison between the
conditions prevailing in the place of habitual desice and those which
prevail in the safe haven, having regard to theaichphat they will have on a
person with the characteristics of the asylum seék#nat the test will not
involve is a comparison between the conditions giteng in the safe haven
and those prevailing in the country in which asylisrsought.

Lord Phillips returned to the point in two furthgarts of his judgment. At 864 he said:

So far as refugee status is concerned, a companst be
made between the asylum seeker's conditions and
circumstances in the place where he has reasonedo f
persecution and those that he would be faced withthe
suggested place of internal location. If that cangmn
suggests that it would he unreasonable or undutghhao
expect him to relocate in order to escape theaiglersecution,

his refugee status is established.

And having stressed the need to distinguish betwekigee status under the Refugee
Convention; the requirements of the Human Rightav@ation; and the dictates of
common humanity; he said, at 867, in respect ofiteeof those:

we consider that consideration of the reasonabseokemternal
relocation should focus on the consequences toafyum
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25.

26.

27.

28.

29.

30.

seeker of settling in the place of relocation iadteof his
previous home.

Permission to appeal to the House of Lords wastgdaim E, but the appeal was not
pursued because the issues that it would havedraisee taken up in the appeals in
the case known aknuzi v SSHIR006] 2 AC 426.

There were two separate appeals before the Hou3anuzi The first, an appeal
from this court’s decision at [2003] EWCA Civ 11&®ncerned a claim that it would
be unduly harsh to return J to another part ofcbisntry of origin, Kosovo, because
of the absence of human rights protection in theppsed safe haven. This court
adopted the guidance B 824 above, in rejecting that claim, and its deacisvas
upheld by the House, albeit that the House predetoeexpress its conclusion in
somewhat different language from that adopted i ¢burt. The other case before
the House was that of the present appellants.

Before this court, [2005] EWCA Civ 1219, the argunhtor the appellants was based
on two points of principle. First, that internalacation could not be appropriate
when the agent of persecution was the state, bedhessubject would not then be
assured of safety from persecution in the safe rhaveThis court rejected that

argument, the House agreed with that view, ancpthet is therefore no longer live.

The second proposition raised again the issue sérai@ of civil rights in the safe

haven, that had failed before this court botk iand inJanuzi That proposition also

failed in the House and, again, is not live befase

In view of the terms in which this case was argaedts first appearance in this court
it is hardly surprising that that appeal failed. owéver, before the House the
appellants complained that, quite apart from the tssues of principle, there had
been no adequate analysis of the actual conditomrse faced by those returned to
camps in Khartoum. The House agreed that thatswas It did not identify in detail
the facts that should be addressed, but simplytredntihe case to the AIT. Hence the
present proceedings.

In order to reach the conclusion that the treatnoémtternal relocation in this court
had been inadequate the House had to analyse nieeafjéaw relating to that subject.
Three substantial speeches were delivered. Lorcswedl, at 8865 and 67,
specifically adopted the analysis of this courEinand the exposition in 88 23-24 of
that judgment that is set out in 824 above. Ldape, at 847, adopted the approach
of Linden JA in the Canadian caseTdfirunavukkarasuwhich was the basis of the
analysis of Lord Woolf in the passage set out iB 8Bove. The question, said Lord
Hope, was whether in the safe haven the claimant

can live a relatively normal life there judged by tstandards that prevail in
his country of nationality generally, and if he aaach the less hostile part
without undue hardship or undue difficulty, it wilbt be unreasonable to
expect him to move there.

Some difficulty has been seen in Lord Hope’s furtbleservation at his 854 that the
issue as to internal relocation would be whether
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31.

32.

33.

the conditions in [the country of habitual residelhgenerally as regards the
most basic of human rights that are universallpgadsed-the right to life,
and the right not to be subjected to cruel or inbartreatment-are so bad
that it would be unduly harsh for the claimant evé to seek a place of
relocation there.

That analysis might be read, and the AIT in 88 238-of its determination may have
read it, as requiring for “undue harshness” nothésg than breaches of articles 2 and 3
of the Human Rights Convention. That however cabe so, for three reasons. First,
it is plain and not doubted that there is a diffieebetween the tests applied in relation
to the Refugee Convention on the one hand and timead Rights Convention on the
other: see the analysis of Lord Phillips in 88 644 E, referred to in 824 above.
Second, Lord Hope cited in support of the point the was making submissions by
counsel for the Secretary of State that a conalua®to “undue harshness” could be
reached without reliance on the Human Rights CotmwenThus, Lord Hope had in
mind a case where conditions throughout the couwiye unacceptable iRefugee
Convention and not just in Human Rights Convention, terrikird, it was clearly not
the view of Lord Bingham inJanuzithat the approach to internal relocation was
circumscribed by the standards of articles 2 araf e Human Rights Convention.
That Lord Hope’s analysis did not differ in the uksrom that of Lord Bingham is
demonstrated by Lord Mance having been able toeagith both speeches without
qualification or addition. It is therefore to tspeech of Lord Bingham that we must
turn, it having been agreed in full by all of Lomd&holls, Carswell and Mance.

It must be recalled that Lord Bingham was prindipaddressing himself to the
points of principle that formed the main focuslué appeal. However, in so doing he
necessarily reviewed the general approach to iateetocation that had been adopted
in E. In his 813 Lord Bingham quoted with approvalZ824 ofE that have already
been set out. That approach was underlined whemisi§20, Lord Bingham quoted
with equal approval the guidance given in the UNHGRidelines of 2003, and in
particular the requirement that “Conditions in Hrea must be such that a relatively
normal life can be led in the context of the coymmncerned...A person should also
not be required to relocate to areas, such asltinessof an urban area, where they
would be required to live in conditions of seveaedship.”

Lord Bingham also quoted with approval an obseovally Dr Storey:

What must be shown to be lacking is the real pdagilto survive
economically, given the particular circumstances tbe individual
concerned (language, knowledge, education, skiievious stay or
employment there, local ties, sex, civil statuse amd life experience,
family responsibilities, health; available or realble assets, and so forth)

The indicia given by Dr Storey show that the pasigyto survive economicallyis an
aspect of living a relatively normal life as an eomic operator, rather than as a
recipient of charity.

An analysis of the judgment of Lord PhillipsEnand of the speech of Lord Bingham
in Januzitherefore yields the following propositions asthe approach to whether
internal relocation is available in a particulaseabearing in mind always that the
standard for rejecting the availability of interriaght is rigorous (per Brooke LJ in
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Karanakaran v SSH[)2000] 3 All ER 449 at p 456, and Lord CarswellJanuzi
[2006] 2 AC 426[67]):

1) The starting-point must be conditions prevailing tire place of habitual
residence

i) Those conditions must be compared with the condtiorevailing in the safe
haven

i) The latter conditions must be assessed accorditigetampact that they will
have on a person with the characteristics of thiasseeker

Iv) If under those conditions the asylum-seeker calivet relatively normal life
according to the standards of his country it wélunduly harsh to expect him
to go to the safe haven

V) Traumatic changes of life-style, for instance frantity to a desert, or into
slum conditions, should not be forced on the asysaker.

The approach of the AIT

34.

35.

36.

Quite apart from the basic issue of internal retioca the AIT had to deal with a
range of claims as to dangers of persecution inafSud failed asylum seekers;
returnees generally; journalists and activists atiger particular categories; and
persons eligible for military service; as well aslaim by one of the appellants as a
refugeesur place As we have seen, the AIT rejected all of thdsans, and for the
reasons set out in 88 4-21 abakie whole of the appeal against those rejectiois fa
The AIT also heard a mass of evidence about camditin Sudan, and in particular in
Khartoum, some of that evidence, as we have alrsatgut, being regarded as not at
all satisfactory. The tribunal’s task was therefardaunting one. That said, however,
the AIT was not assisted by its analysis of thevipues jurisprudence.

The AIT set out extensive passages from the speseohdanuzj but did not
thoroughly address, in particular, the speech adLBingham. Relevantly to the
issues now before us, the AIT made two generalrgagens about the law. First, at
its 8150 it quoted from 854 of Lord Hope, and codeld from that that in the safe
haven “at most all that can be expected is thatcbasman rights standards, in
particular non-derogable rights, are not breachetihe AIT repeated that analysis,
with somewhat greater emphasis on the article i¥dsta as being the sole test, when
addressing the evidence as to conditions in Khartiouits §234. But, as explained in
829 above, it cannot be deduced from Lord Hopamiifation that the test under the
Refugee Convention is limited to the criteria ot thon-derogable rights in the
Human Rights Convention, or something very likenthe

Second, the AIT said at its 8152 that

integral to the assessment which must be made dsngarison between the
conditions in the country as a whole and those lwigpicevail in the place of
intended alternative relocation)gnuz] paragraphs 19 and 54).

However, the comparison envisagedbgnd by Lord Bingham idanuziis between
conditionsin the place of habitual residenead those in the safe haven, as the latter
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affect the asylum-seeker: see 831 above. The Admaysis entirely excludes from
the equation the original condition of the asylueelser and the effect on him of the
new conditions. The reformulation is importantcémse it led the AIT to place
weight on comparisons (however sparse the evidemseto support them) between
conditions in Khartoum and conditions elsewher&udan (other than in Darfur), or
even elsewhere in the world. In particular, at §%36 the AIT referred to, and
thereafter relied on, a statement elicited in cesamination from the appellants’
experts that

in general terms, albeit the living conditions irhdftoum IDP camps
compared unfavourably with those in Darfur curngntionditions in the
squatter areas and IDP camps in Khartoum were nseaban the living
conditions found in other slum-settlements elseeherSudan or much of
the rest of African or other third world countries.

Not only does this formulation specifically exclufitem consideration the first point
of reference, conditions in the place of habitedérence, but it also introduces a test
for the safe haven, by reference to other parth@fcountry, or the world, in which
the asylum-seeker did not live. That test, asndibg test, is to be found nowhere
else in the jurisprudence. When reviewing théesbé conditions in the safe haven it
might be illuminating to compare them with condiigoelsewhere; but it is hardly to
be thought that when Lord Phillips, Lord Binghamdabhord Carswell took the
example of the city dweller forced to go and limeai desert they would have held that
the case changed once it was established thatdahermther deserts in his country, or
in the world, apart from the one to which he wagedbed.

Nor is the test to be found in the two paragraphdamuzion which the AIT relied.

In 8 19 of his speech Lord Bingham indeed spokeasfditions in the country of
origin as a whole. But it is quite clear from tt@ntext that he was indeed speaking
of conditions in the countrgs a whole which thus encompassed conditions in the
place of habitual residence. The asylum-seeketdcaoot reject the safe haven
because of a characteristic that, because it affetie whole country, was present in
that place of habitual residence. That is fafed&ént from the argument put to us, on
the basis of the AIT’s analysis, that the disqiediion of a safe haven because it
shared “conditions in the country as a whole” ccagdachieved by showing that there
were someother parts of the country (but not the place albitual residence) that
shared the characteristics of the safe haven. iA®b4 Lord Hope was addressing
the other side of the coin from that of Lord Binghavhere conditions in every part
of the country were such that it would be unreabtnan Refugee Convention terms
to relocate anyone anywhere in that country.

As a result, the characteristics of the asylum-seekd the nature of his life in the
place of habitual residence were only mentionedlardally, and certainly not in the
terms required b andJanuzi Although setting out the detailed factual dgsmn

of the three appellants that is to be found ingpeech of Lord Hope idanuzj the
AIT’s only reference to it in the course of its &rsés was to say at its § 239:

[the experts’] view was that returnee non-Arab Dasf were ill-equipped
for city dwelling slum life, having come in the marom rural ‘sedentary’
backgrounds as farmers. However, once againighatfeature shared by
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many other non-Darfuri IDPs in Khartoum and mantyeotslum dwellers
elsewhere in Sudan and other parts of the world.

But it is no more relevant to our enquiry that otpeople with the same personal
characteristics have been displaced for reason®nuected with Convention
persecution than it is that the place where theyb&ing sent is no worse than some
other places in Sudan. The enquiry has to be athese asylum-seekers and the
effect of the displacement on them.

The AIT summarised its conclusion on the preseiritpo its § 309(6):

even if such a person shows that it is reason#tsilylhe or she will end up
in such a camp or area, conditions there, thougt, @re not significantly
worse than the subsistence level existence in wipiebple in Sudan
generally live. Applying the principles set oantJanuzj the conditions in
such camps or areas are not generally such as @aardarnto unduly harsh
conditions.

A conclusion in those terms was not open to the. AFirst, it pays no attention to the
characteristics of the asylum-seeker or to a cormpamwith conditions in his place of

habitual residence and those in the safe havenon8efor the reasons set out in 824
above it is an error of law to hold that internalocation is available just because
conditions in the safe haven are no worse tharetiosome other parts of Sudan.
And when the AIT here refers to “Sudan generalty¢annot on the evidence or on its
observations earlier in the judgment be speakinheivhole of Sudan, rather than of
some other parts of Sudan.

Conclusions on the issue of internal relocation

40.

41].

42.

The AIT not having properly applied the law, itlado this court to perform that duty,
if there are sufficient findings of fact on whidhmetcourt can properly proceed. We
will follow the analysis set out in 833 above.

First, the asylum-seekers in their place of habitesidence, Darfur. The AIT did not
challenge, but merely wrongly thought to be irrelety the evidence that the asylum-
seekers were farmers from a rural, sedentary baakgk, ill-equipped for city slum
life: see 838 above. Indeed, it did not seemeaadriously questioned that although
the appellants were “subsistence” farmers, theyewet in a condition of destitution
such as was at least threatened in Khartoum. iAral three individual cases the
evidence was that they were village-dwellers, ablesurvive in economic terms
before the arrival of the Janjaweed.

The argument of the Secretary of State now istttetUnited Kingdom will discharge
its international obligations to these undoubtepysecuted people by arranging a
return to Sudan to live in squatter areas or the iBfugee camps in Khartoum (and
on that being the effect of return see AIT §22%here was a good deal of evidence
before the AIT, most of it not disputed, with redjdo conditions in Khartoum for
IDPs generally, and in relation to the situationtlie camps. In its 8126 the AIT
recorded that “The living and health conditiond@Ps are said by some observers to
be appalling. According to the UN assessment edted in 2005, the housing and
nutritional situation of IDPs in Khartoum is wor8&n in Darfur”. In this context,
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“some observers” include the experts (acknowledggeguch by the AIT in its §93)

who reported to the UNHCR ACCORD seminar in Budape®ecember 2005; and

a report by Dr Walter Kalin, the representativale Secretary-General of the United
Nations for internally displaced persons, in A@U06. Neither of these documents
received detailed treatment from the AIT. Miss \@ionetti said that we should

respect the assurance of the AIT that it had taleeount of all the material before it,

and we proceed on that basis.

Both documents make frightening reading. To gumtefly, the experts who wrote
the ACCORD report say, on p20:

The living and health conditions of IDPs are appgll..Since 2003, the
demolition of IDP camps and squatters’ settlemantsKhartoum has
progressed and about 250,000 IDPs have been madeldss by the
government. Protests of the United Nations agaims demolition policy
did not help. IDPs have been sent to new siteavay from the city into
the desert with no water or other services.

And taking up the latter theme, Dr Kalin wrote afeocamp where there had been
forcible displacement:

In the Al-Fatah camp where the victims of forcetbecation were living at
the time of my visit, | was struck with their mad¢sperate situation and
appalling conditions of extreme poverty. They lsadrcely been able to
erect makeshift huts from plastic sheets and cabas they had been left
without any building material. While there wawsvater bladder no food or
other life-sustaining goods had been provided....ddmap is situated some
50km outside of Khartoum in the desert, where withwater agricultural
activities are impossible.

That is just one camp, but there is no guarantaesbimeone sent to Khartoum will
not end up there. The AIT at its 8127 said tlinré had not been any forced
relocations since 2005; but Professor Kalin's repas that there was still a serious
risk of such relocations, and in its 8244 the Aldcagnised that relocations,

sometimes involving force and human rights violasiodid (it would seem, currently)

occur.

The Secretary of State sought to lessen the imyfaittis material by relying on an
“Interagency Rapid Assessment Report” produced igiterespected charities in
November 2004. This report, said by its autharsraise more questions and
concerns than it answers, can be read as paintiegsadesperate picture, but it still
shows that the position is very grave indeed. n&ed only quote its 8 2.1, Living
Conditions and impact on health:

At the beginning of November 2004 it has been okeskand discussed by
the IDP communities that over 80% of the families laving in temporary
shelters. These makeshift shelters consist oémpagard box, textile and
plastic pieces and do not provide sufficient pridvecfrom rainy or cold
weather. It is feared that the health status efitihabitants and especially
of children and the elderly will be negatively affed during the coming
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47.

cold season. The health condition of the IDPsaigoncern due to
reportedly increasing incidents of diarrhoea, pnewian, malnutrition, etc.

However, it is not only unedifying but also irredat to attempt to nuance accounts of
life in the camps, or to argue (on what was, att,bieagmentary evidence) that
conditions are the same or similar elsewhere iraBudIf the law as set out Ehand
Januziis properly applied, two things become clear.rstif an asylum-seeker who
was a subsistence farmer in Darfur ends up in gpcanKhartoum he will not be
living a relatively normal life, either comparedthithe life from which he has been
expelled, or compared with the general standardsiftountry. That is not just
because of the oppressive conditions themselvés|sw because he lacks all or most
of the resources necessary for economic survivathm way that he survived
previously: see 832 above. Second, the chawoge ffis old to his new life may not
quite be on the level of a city-dweller sent to tlesert, but it comes near to it for a
rural village-dweller to be shifted to an urbanmslor to a camp where (it is part of
the Secretary of State’s positive case: see 842elbmonditions are comparable to
those in slum-settlements elsewhere in Sudan.

There is a further and important aspect of thesesca In almost all other cases in
which internal relocation has been considered, reecation proposed has been
between parts of a country that shared broadlylairpatterns of living and society,
and where the basic structure of the refugee’siifald be the same in the safe haven
as it was in his area of habitual residence: fstance, relocation between different
areas in Sri Lanka i and inR v SSHD ex p Robinsgh998] QB 929, or between
different areas in Kosovo in the lead appealanuzi The present case is different.
The relocation proposed is from stable rural vildife to a refugee or squatter camp,
a structure of life completely different from thadbm which the refugee has come.
Had that factor been taken into account, as it doohve been if the correct
comparison had been made, the total alterationhén kind and structure of the
refugee’s life would have been a further powertadtbr indicating that the change
would be unduly harsh.

We remind ourselves of the approach to the issuetefnal relocation that was
formulated by this court in 864 of its judgmentirand not in any way repudiated by
the House of Lords idanuzi That formulation is set out for ease of refeeeimc§ 24
above. If that, the correct, test had been apphdtie facts found in the present case
there could have been only one answer to the qurestiwhether it would be unduly
harsh to expect a subsistence farmer from Darfuelkocate to a camp or squatter
settlement in Khartoum.

The individual appellants

48.

49.

The above findings assume a return to live in eittefugee camps or squatter
settlements in Khartoum.

At its § 325 the AIT said of AH:

the Tribunal does not consider that an adult nratée position
of appellant H, even if he were to find himselaisquatter area
or a camp for internally displaced persons in Kdamt, would
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thereby either suffer Article 3 ill-treatment orckathe real
possibility of surviving economically

For reasons already set out at length, absenceidga ill-treatment is not conclusive
as to the reasonableness of internal relocatibior is “the real possibility of surviving
economically”. But even if that were the onlyussto be considered, the evidence
relied on by the AIT, the Rapid Assessment Repasttd which see 8§ 44 above) is
decidedly unencouraging. The section extractedhleyAIT in its 8124 shows low
levels of employment, sometimes very low levels,tle various refugee camps
surveyed. Much better evidence was in our vieyuired before a sensible chance of
surviving economically could be assumed.

50. Asto NM, the AIT said at its “§347”

M is a relatively young man with no known healttolgems
who has experience of working in what appears toahe
entrepreneurial capacity, He is not at real aslrticle 3 ill-
treatment or of falling below subsistence levelravie to live
in a camp or squatter area

The point about article 3 has already been maet falling below subsistence level is
certainly a requirement if relocation to a cam@uatter area is to count as reasonable
relocation, but more needed to be shown beforanthe said with the required degree
of confidence that NM would avoid the other chagastics of the camps or squatter
areas that disqualified them as safe havens.

51. Inrespect of IG, the AIT said at its 8336 thatcoeld live without undue hardship in
Khartoum even if compelled to live in a squattezaaor IDP camp. 1G’s counsel had
made submissions comparing standards in Darfur withat awaited IG in a camp in
Khartoum, but as to that the AIT said:

In fact, we have very little evidence from the dfgpe G (or
appellant H) as to what standard of living was gegb in
Darfur but, in any event, as the opinionslanuzimake plain,
the comparison to be drawn is not between thetjitegnjoyed
by the individual concerned before leaving his hpras
compared with what awaits him in the place of ratmn but,
rather, between conditions in that place and caditin the
country generally

In so saying, the AIT repeated the error to whighhave drawn attention in 88 35-39
above. That reinforces the conclusion that it esassary to draw that in all three
individual cases the AIT applied an analysis thdaiv was not open to it.

Disposal

52. We set aside the AIT’s conclusions on the interelication issue and substitute for
them our own judgment that in all three cases ituldide unduly harsh to require
internal relocation to Khartoum. In all three cases therefore allow the appeals and
guash the decisions of the Secretary of Stateftise@ehe applicants’ asylum appeals.
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Postscript on “Country Guidance” cases

53.

54.

55.

56.

S7.

We think that we need to say something on thisemibjeven though it was not
directly in issue before us.

As we understand it, the judgment of the AIT waemded to be a Country Guidance
case, although the version of the judgment that vedisre us was not so noted. We
raise the point first to explain the limits of gumesent decision; and second to make
some observations about the nature of the evidensgch a case.

Country Guidance cases are important, even in tersyin which appeals are on
issues of law only, because failure to take accofiiat Country Guidance case, even
though it is a decision on fact only, will entaih &rror of law in that a material
consideration will have been ignored: see the juglgmof this court irR(Iran)v SSHD
[2005] EWCA Civ 982[27]. However, the case fromigéhthe guidance emerges
remains a case between the particular appellantren8ecretary of State, and on the
evidence of our present case is contested as lsmgly an inter partes dispute.
That seems to be why the Secretary of State calkelive evidence and offered no
expert of his own, contenting himself with cross#enning on the basis of documents
the experts called by the applicants. That iscafrse a perfectly proper course in a
system where the burden at least of adducing evedessts on the applicant, but it
does mean that the content of the primary evidgoogg towards the wider situation
in the country in question depends on what expedsknown to, and ready to give
evidence on behalf of, the applicants. But this Secretary of State who is likely to
have the most comprehensive knowledge of conditimrigreign countries, not least
through diplomatic and consular channels, and dsiens with the enhanced status
of Country Guidance cases are to be made aboue thosntries it might seem
appropriate for the Secretary of State directlgdatribute that knowledge.

Concern has been expressed by this court in theapasit the special demands of a
Country Guidance case. In particular, this ceaitl inS and others v SSH[2002]
INLR 416[29] that

when [the IAT] determines to produce an authontatiuling
upon the state of affairs in any given territotymust in our
view take special care to see that its decisioefisctively
comprehensive.

We are of course aware thatRdlran), supra, this court pointed out th& and others
was decided at a time when the jurisdiction of W€ was not limited to appeals on
points of law. However, that Country Guidance sasew can contribute to decisions
on issues of law as well as merely of fact wouldnsdo be more, rather than less,
reason for care in their compilation.

None of this was debated before us, the appealseatmating on the position of the
three appellants, and we have therefore come toonclusion as to whether those
parts of the decision of the AIT that we have ugtds suffice as Country Guidance.
It will be for others to decide that question slibiibecome an issue in another case.
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