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DECISION: The Tribunal remits the matter for reconsideratiotin

the direction that the Applicant satisfies s.36{2){f
the Migration Act, being a person to whom Australia
has protection obligations under the Refugees
Convention.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grant Applicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958 (the Act).

The Applicant, who claims to be a citizen of Turkayrived in Australia and applied to the
Department of Immigration and Citizenship for ateation (Class XA) visa. The delegate
decided to refuse to grant the visa and notifiedapplicant of the decision and his review
rights by letter.

The delegate refused the visa application on teestihat the Applicant is not a person to
whom Australia has protection obligations underRiedugees Convention.

The Applicant applied to the Tribunal for reviewtbé delegate’s decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid application for
review under s.412 of the Act.

TheApplicant appeared before the Tribunal to give emmk and present arguments. The
Tribunal hearing was conducted with the assistahe® interpreter in the Turkish and
English languages. The Applicant was represemieelation to the review by a registered
migration agent who attended the Tribunal heapther person attended the hearing to
provide social support.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagsi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdieqtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under 1951 Convention Retatd the Status of Refugees as amended
by the 1967 Protocol Relating to the Status of Beés (together, the Refugees Convention,
or the Convention).

Further criteria for the grant of a Protection @l&A) visa are set out in Parts 785 and 866
of Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definéitticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré&asons of race, religion,
nationality, membership of a particular social graw political opinion, is



outside the country of his nationality and is ueadn, owing to such fear, is
unwilling to avail himself of the protection of theountry; or who, not having
a nationality and being outside the country offarsner habitual residence, is
unable or, owing to such fear, is unwilling to metto it.

The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225JIIEA v Guo (1997)
191 CLR 559Chen Shi Hai v MIMA (2000) 201 CLR 293ViIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar (2002) 210 CLR 1IMIMA v Respondents S152/2003 (2004) 222
CLR 1 andApplicant Sv MIMA (2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdgteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemf)ainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonesthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthef persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbiely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aagmtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqment that an applicant must in fact hold
such a fear. A person has a “well-founded fea@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odqrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of



persecution even though the possibility of the @anson occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hissorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&aes made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicant. The Tribunal also
has had regard to the material referred to in tleghte’s decision, and other material
available to it from a range of sources.

The Applicant, an ethnic Kurd who claims to haweegi support to Kurdish organisations
such as HADEP, which became DEHAP and more rec&1HR, claims fear of persecution
in Turkey for reasons of “race” and “political opn.”

An historical background to the Applicant’s claiaqgpears in the following article:

The possibility that thousands of ethnic Kurds reagn flee Turkey to the countries of
Western Europe has focused renewed attention gurdidems of that stateless people.

On Friday, Ankara warned the countries of the EeappUnion against offering political
asylum to Kurds who have fled Turkey during thet ltesv weeks. The Turkish
government suggested that such offers would ontp@rage more Kurds to flee.

Meanwhile, Italian President Oscar Luigi Scalfaamghat Rome would take a "positive
attitude" on requests for political asylum, a rekthat prompted Germany and Austria
to reimpose border controls less than 30 days l&tiag them as they and several other
European countries had agreed to.

But despite this expanded attention, there iglrason to think that either the Kurds, the
Turks or the international community are likelytadke any steps to resolve what has
been one of the most contentious issues in the I®ligdst.

One reason for this is rooted in the nature okihelish problem itself. Another reflects
in the utility it has for a variety of outside pose

And still a third is part of the international comamty's general reluctance to recognize
claims of national self-determination that woulddeo border changes.

Most of the world's 30 plus million Kurds live irufkey, Iraq, Iran, Syria, Armenia, and
Azerbaijan. They were promised an independent stateed out of the territory of these
countries by the Treaty of Sevres in 1920.



But three years later, the international commuimitye Treaty of Lausanne reneged on
this promise. And the Kurds have been fightingd@tate of their own ever since.

Most of their efforts have been in Turkey where entvan half of the world's Kurds live.
During the past 13 years, this movement has bekbyeahe Kurdish Workers Party
(PKK), which has been engaged in a bloody strugle the Turkish army.

But because the Kurds live astride many nationadérs, problems in one country soon
become problems in quite another. Last week, famgte, the Turkish army reportedly
again sent its forces into northern Iraq as paaroéffort to control the PKK.

And because the United States is maintaining dynpehe in that region as part of its
effort to put pressure on Iragi dictator Saddam geirs Washington is very much
involved as well, albeit on a different side.Ankbes repeatedly denounced the PKK as
a terrorist group and suggested that it is suppgdoyeSyria and Iran as part of campaign
to destabilize Turkey. Prior to the collapse of 8wviet Union, the Turkish authorities
suggested Moscow was behind the PKK as well.

Repeated discussion of such links reflects botlk&ys domestic political situation and
its international position.

On the one hand, Turkey's unwillingness to meetisbrdemands even half way and its
inability to help develop the regions where mostd&éuive guarantees the existence of
an unhappy people interested in gaining suppon fabroad.

Indeed, last Wednesday, Turkish State MinistehSélilirim told the daily Milliyet that
Ankara lacks the funds to invest in these regiaemehough the Turkish army has said
that such investments are necessary to end thegarsty. And on the other hand,
Turkey's key location -- a link between Europe #mel Middle East, NATO's eastern
anchor, and a possible route out for Caspian ailgas -- ensures that many countries
will have an interest in exploiting its internaffdiulties.

Indeed, many analysts in the Caucasus and theN&esteven suggested that Russia and
Iran might be interested in playing up the Kurdgssbblem in order to make the Turkish
pipeline route less attractive to Western investors

And such commentators are quite likely to seeithimgy of the current Kurdish upsurge
as anything but accidental: only a few months leetor international consortium is to
make some significant decisions on the locatiofutafre pipelines in this region.

But suggestions that these problems -- Kurdish-iBarkiolence and an end to Kurdish
refugees toward Europe -- might be solved by arepeddent Kurdistan as the
international community once promised seem cettafall on deaf ears.

In addition to flying in the face of the conservam about border changes inherent in
any international system based on states, theianeaft an independent Kurdish state
faces other obstacles as well.

* First, it would require that land be taken froeveral countries, not just one.



» Second, it could also destabilize the region.

* And third, it might lead other submerged groupsuad the world to demand
independent statehood.

As a result, the Kurds are likely to remain whagytlihave been for more than half a
century: a political football some will try to pint play while others are likely to
countenance further efforts to keep it out of play.

(“Analysis from Washington - Kurds Continue to bekéd Around,” Internet Electronic
Download sourced from www.asbarz.com/archives/138B805pg.htm, 5 January 1998;
located on DIAC CIS file at CX32995)

Information relevant to the situation of the ethKiardish minority in Turkey is reported in
the “Turkey” chapter of the US Department of Sta@buntry Reports on Human Rights
Practices for 2006 (Washington DC, 2007):

Turkey, with a population of approximately 72.6lioi, is a constitutional republic with
a multiparty parliamentary system and a presidetit limited powers elected by the
single chamber parliament, the Turkish Grand NatioAssembly. In the 2002
parliamentary elections, considered generallydrekfair, the Justice and Development
Party (AKP) won the majority of seats and formedna party government. Civilian
authorities generally maintained effective contihe security forces...

The government limited freedom of expression thlodlge use of constitutional
restrictions and numerous laws, including artiolele Penal Code prohibiting insults to
the government, the state, "Turkish identity," be institution and symbols of the
republic...

In February 2005 demonstrators in Mersin Provinagred police shot and killed Umit
Gonultas during a protest in support of Abdullahalan, imprisoned leader of the
terrorist Kurdistan Workers Party (PKK); howeventerior ministry inspectors
determined that police did not shoot Gonultas,ramdourt case was opened against the
police. Prosecutors opened a case against nine emnsmob the now-dissolved pro-
Kurdish Democratic People's Party (DEHAP) for thiele in a statement protesting the
shooting. The DEHAP officials were charged with ngeimembers of an illegal
organization; their trial was ongoing at year's.end

In November 2005 the Diyarbakir prosecutor chatthegle suspects in connection with
the July 2005 killing of Hikmet Fidan, a former DBR vice chairman. The indictment
alleged that the defendants turned Fidan ove®#K, whose leaders ordered Fidan's
killing because he criticized the PKK. By midyedrlawyers representing the Fidan
family withdrew from the case due to alleged pres$étom the PKK. At year's end there
were no new developments in the case...

The law prohibits arbitrary arrest and detentiamyaver, the government at times did
not observe these prohibitions...

During the year police routinely detained demonsts... Police detained several
members of the former DEHAP on various occasiori®olice continued to detain and
harass members of human rights organizations amiton® (see section 4)...

Despite the May 2005 European Court of Human Ri@E@HR) ruling that imprisoned
PKK leader Abdullah Ocalan did not receive a faal during the proceedings that led to



his 1999 conviction, the Ankara Heavy Penal Caurtylay 5, denied Ocalan's attorneys'
retrial request. On appeal, the Istanbul Heavy PE€oart upheld the lower court's
decision...

Trial proceedings in the case against six juverdlemrged with attempting to burn the
national flag during celebrations of Nevruz (ther#ish New Year) in March 2005
continued at year's end.

In December 2005 an Ankara court began the tridl2obfficials of the pro-Kurdish
party Hak-Par for speaking Kurdish at a party coie® and distributing Kurdish-
language invitations to the convention. Duringttied the prosecutor asked the judge to
assist in opening a case to close down Hak-Parjutiye did not rule on that request by
year's end.

The appeal of the December 2005 conviction of DEH#igial Ahmet Dagtekin for
illegal speech for using Kurdish language and syimimoduring a 2004 campaign event
was ongoing at year's end....

Various NGOs estimated that there were from onthtee million IDPs [Internally
Displaced Persons] in the country remaining fronKRIonflict, which began in 1984
and continued at a high level through the 1990s.gdvernment reported that 378,000
residents migrated from the southeast during tmélich with many others departing
before the fighting...

Political parties and candidates could freely declieir candidacy and stand for
election. The high court of appeals chief prosecatuld only seek to close political
parties for unconstitutional activities by bringiagase before the Constitutional Court.

DEHAP reconstituted itself as the DTP early inykar; nonetheless the Constitutional
Court deliberations in the legal case seeking DEHA&BSsure on charges of separatism
were ongoing at year's end.

Court proceedings continued in the retrial of LeZdaa, Hatip Dicle, Orhan Dogan, and
Selim Sadak, former members of parliament whosd 2p04 conviction on charges of
being members of, or supporting, the PKK was ovedd in 2004 by the high court of
appeals.

During the year police raided dozens of DTP (folgnPEEHAP) offices, particularly in
the southeast, and detained hundreds of DTP défaral members. Jandarma and police
regularly harassed DTP members through verbal tfyraebitrary detentions at rallies,
and detention at checkpoints. Security forces atgmlarly harassed villagers they
believed were sympathetic to DTP. Although secuotges released most detainees
within a short period, many faced trials, usuatlysupporting an illegal organization or
inciting separatism.

On June 10, Aydin Budak, the DTP mayor of Cizres s@ntenced to one year and three
months in prison, for partaking in "separatist @g@nda.” He stated in a speech that was
aired on Roj TV that the isolation of Abdullah Canalwas something "provocative."
Cizre's appeal of the verdict was pending at yests

On July 27, the Erzurum Second Heavy Penal Cowvicted and sentenced DTP
Erzurum Provincial Chairman Bedri Firat to two y&ar prison for allegedly issuing

propaganda supporting the PKK in a speech duringugecelebrations, by stating that
Kurds were subject to genocide and for praisinguliath Ocalan. Firat's appeal of the
verdict was pending at year's end.



Former DEHAP Chairman and current DTP Vice Chairfhancer Bakirhan, who had
been the subject of over 60 investigations, haddbt cases concerning freedom of
expression pending against him at year's end.

The trial continued in the case of 12 officialsnfréhe pro-Kurdish party Hak-Par for
distributing Kurdish-language invitations to a Mar2005 convention and speaking
Kurdish during that convention. The defendants maamed that speaking in Kurdish is
legal under the constitution and the European Qatite on Human Rights...

The law provides a single nationality designationdll citizens and does not recognize
ethnic groups as national, racial, or ethnic minesi Citizens of Kurdish origin
constituted a large ethnic and linguistic group.llibhs of the country's citizens
identified themselves as Kurds and spoke Kurdigird& who publicly or politically
asserted their Kurdish identity or publicly espaligsing Kurdish in the public domain
risked censure, harassment, or prosecution (séerse2.a. and 2.b.).

The government maintained significant restrictiomsthe use of Kurdish and other
ethnic minority languages in radio and televisiooduacasts and in publications...

A number of private Kurdish language courses clakethg the year, citing a lack of
students. Kurdish rights advocates said many Kaodsdd not afford to enroll [sic] in
private classes. They also maintained that mangmpial applicants were intimidated
because authorities required those enrolling in ¢barses to provide extensive
documents, including police records that were meguired for other courses. They
maintained that the requirements intimidated prospe applicants, who feared police
were keeping records on students taking the courses

The Applicant claims that as a young Kurdish mad@d in Turkey, he faced constant
harassment by police and soldiers in the form ofdgstopped in the street, being required to
account for himself far in excess of demands oeroflurkish nationals and being detained
on a number of occasions for periods of severatdidde claimed he was intimidated during
his national service and that he was detained fmrend of days by the army after refusing
orders to patrol a Kurdish area, on the groundshealid not want to raise arms against
Kurds.

The Applicant claimed he has a relative who is antver of the outlawed PKK who lives in
another country. The Applicant claims he himselfereassociated with the PKK. He claims
he informally supported HADEP and later DEHAP. Hescription of the kind of work he

did involved participating in Newroz celebratioraphing. He emphasised at the hearing that
although Newroz is a cultural event it is perceitpgcKurds and Turks as an assertion of
Kurdish political identity.

The Applicant cited events culminating in an asisasila turning point, after which he and his
family decided it was not safe for him to remaily éonger in Turkey. He claimed he was
threatened and asked to spy on fellow Kurds on pihe threats against him being carried
out. He described this time as one in which hegasingly became a “psychological mess.”

The Applicant’s claims are laid out in submissiattached to his protection visa application
to the Department. The Department’s file also idekia professional psychological
assessment arguing that he has a major depressordet consistent with past trauma and
also post traumatic stress disorder and assehatghese conditions appear consistent with
his claims to the reporting psychologist aboutfteguent and repeated harassment he claims



to have suffered as a young male adult Kurd in &yikver several years. The psychologist’s
report includes referrals to competent agencies.

The Applicant presented at the hearing with a nurobeymptoms including a nervous

cough and fidgeting (also referred to in the psjmtist’'s report). He also presented with
hyper-vigilance. A major disruption to the hearoagurred when, seeking to assist him
through a moment of stress, the Applicant’s adviggra hand on his arm, whereupon he
reacted as one would react in a moment of tremenfitmint. None of this behaviour struck
the Tribunal as being in any way disingenuous. Tiigunal did indicate to the Applicant

and his adviser that whereas the Applicant’s symgtmight be found to be attributable to
some form of past trauma, the appropriate questiotihe Tribunal was whether or not the
Applicant faces a real chance of Convention-relg@decution in the reasonably foreseeable
future.

At the hearing, the Tribunal raised a number ofdalcconcerns with the Applicant. Firstly,
his account of repression and harassment wentdzank years but he did not move to leave
Turkey until recently. His reply, which was notaglether coherent, appeared to indicate that
the year of his departure saw a convergence afisesaf urgency combined with the ability
on his family’s part to do something about it. H@rmed that his family took charge of
helping him leave Turkey.

The Tribunal expressed concern about the Appligarihe claimed circumstances, being
issued a passport by authorities in his home distaind also expressed concern about his
apparent delay in using it to get out of Turkeyillsdme months later when he came to
Australia. In reply, the Applicant argued thatakés about three days to have a passport
issued in Turkey and that when he applied he ctedabe appropriate office after three days
and was told his application had not been receiMedclaimed this was evidence of the
authorities working against him. He claimed he thait an intermediary to lodge a fresh
application and that this was how he was issuesiaport.

The Tribunal put to the Applicant that it seemeddha conceive that the authorities would
need to invent a story about an unreceived appicdtthey simply did not want him to

have a passport. The Tribunal put to him that thtbaities did in any event issue a passport
very soon after the lost application was discus$ed. Tribunal put to the Applicant that his
account of how he obtained his passport did ndseff seem to suggest that the authorities
were minded to deny him freedom of movement. Thplispnt disagreed.

The Applicant appeared to give inconsistent eviddmare in that, in the course of claiming
ignorance of precise details, he said that hislfatook control of getting him out of Turkey,
whereas he also claimed that he personally contdletepassport office to check on the
progress of his passport application.

The Tribunal asked the Applicant to address itseams about his apparent delay in using
the passport. In reply, he said he had to waitre¢weonths because his family took the
initiative and helped him apply for a student vis#&ustralia and because one of the
requirements was for funds in his bank accountigersat in that account for at least three
months.

The Tribunal put to the Applicant that his familgkoice of visa, sought for the purposes of
getting him out of Turkey before he faced furthersgecution, did not appear consistent with
the claimed urgency of his situation. The Tribymall to the Applicant that with the money



evidently available, his family might have helpediove him much more quickly from
Turkey to some other Convention signatory state Applicant said in response that he
could not have left at the time because he couldfiord it. The Tribunal then reminded him
of the funds sitting in his account. The Applicimen changed his explanation for not leaving
sooner, claiming that he chose the remotest couhly Tribunal then put to the Applicant
that up to this point he had generally claimed thatfamily had made all the important
decisions about his fate. In response he said lue it@se decisionsith his family.

The Applicant told the Tribunal that he went inidihg in another town when the trouble
arose that precipitated his application for a padsghe Tribunal put to the Applicant that
the passport was issued in the town here he claanhtok hearing to have usually resided.
The Applicant indicated that he nevertheless liae@y from his how region and only
returned briefly to pick up the passport.

The Applicant claimed that he never formally joitédDEP or DEHAP. However, he
produced to the Tribunal a receipt for membershipT™P, which he claims to have paid
recently, some time after evidently deciding toseedurkey for the sake of his life. The
Tribunal asked him to explain this arguably latd &itherto uncharacteristicalfgrmal
commitment to Kurdish politics. Addressing the Tiilal’s concerns, he said that going from
informal support to formal membership was not spantant in his view. He said he just felt
like making a contribution to the party.

The Tribunal asked the Applicant to explain howchme to be in possession of the receipt.
In reply, the Applicant said his relative senbittim. The Applicant indicated that his
relative lived in a different district from the omdnere he himself was residing at the time he
joined DTP. The Tribunal thus asked him how hiatree had been able to send him the
receipt. The Applicant said he had not been abtatoy it out of Turkey himself, implying

he had been afraid of it being discovered, butitiendt explain physically how his relative
came into possession of it and passed it on. Theidgmt did not ultimately give a clear and
detailed, plausible explanation as to how the pagas issued to him, passed out of his
possession and then, so recently passed back axgain.

The Applicant said that joining DTP was not sigrafit because it is a legal organisation in
Turkey. He essentially claimed that his Kurdismathy is enough to keep the authorities
harassing him and accusing him unjustly of antiestéend anti-social activities.

The Tribunal considered information relevant to glestion of “third country protection.” In
October 2005 UNHCR provided the following geneidtiae on the processes and problems
faced by persons originally from southern or cdntesy who might seek to relocate to the
northern area of Irag administered by the Kurdiftagional Government (KRG):

In view of the ongoing power struggle, the Kurdgslthorities aim at keeping the area
‘Kurdish’ and are in principle reluctant to acceghy increase of non-Kurdish

populations in their areas of influence. For thes&sons, the KRG authorities are
implementing strict controls on the presence of-Kandish persons in their areas.
Depending on the applicant, especially his or biamie and political profile, he/she may

well not be allowed to relocate to the three Namh&overnorates for security or

political reasons. While certain factors seem &allelearly to denial of admission, (e.qg.
former Ba'ath Party membership or a criminal regoad times decisions seem to be
taken in a discretionary manner and it is diffi¢alestablish clear criteria to predict who
will be admitted or rejected.



...In view of the ongoing power struggle, the Kurdashhorities aim at keeping the area
‘Kurdish’ and are in principle reluctant to accegny increase of non-Kurdish

populations in their areas of influence. For thes&sons, the KRG authorities are
implementing strict controls on the presence of-Kandish persons in their areas.
Depending on the applicant, especially his or biamie and political profile, he/she may

well not be allowed to relocate to the three Namh&overnorates for security or

political reasons. While certain factors seem &allelearly to denial of admission, (e.qg.
former Ba'ath Party membership or a criminal regoad times decisions seem to be
taken in a discretionary manner and it is diffi¢alestablish clear criteria to predict who
will be admitted or rejected.

...The three Northern Governorates of Dohuk, Erbd &ulaymaniyah are not easily
accessible, as travel by road in Iraq is extrerdahgerous. There are continuous reports
of security incidents on the roads leading fromaon&gqi cities to the North, including
armed fighting, highway robbery and car-jacking,bashes and hostage taking,
landmines and UXOs.

20. In order to access the three Northern Govetesraom another part of Iraq, all
Iragis, including Kurds, must go through checkpsiat the unofficial borders (the so-
called ‘green line’) between Central Iraq and tHRG<administered area. Other areas
along the unofficial border have been heavily mimeithe past decade and are regularly
patrolled by Kurdish security forces. Such congiianake it nearly impossible for
persons to cross into Northern Irag through thentgside without endangering
themselves. Therefore, entry through the few megads and their checkpoints is,
practically, the only option available.

21. The Kurdish parties have introduced strict egcmeasures at their checkpoints and
will reject anybody who:

O does not originate from the respective &ograte and does not have a
Kurdish sponsor to guarantee his/her entry and(§&ayernorates of Erbil and
Dohuk), or

O may be considered to pose a security(fesk from terrorist attacks), or

O is found to have had links to the formevernment (the Ba’ath Party, the
government, the security apparatus, etc.).

22. At times, the fact that a person originatesnfran area known to have been
supportive to the former government (e.g. FallgaBagouba) might be enough for that
person to be rejected. In view of the high levahsécurity in Kirkuk and Mosul and the

fear that the conflict might spill over to the Narpersons not originating from the three
Northern Governorates are generally met with sumpidn particular, persons of Arab

origin may find it difficult to have access to tinegion, as they might easily be
considered as ‘terrorists’ or former Ba’athists.

23. Every person who does not originate from tepeetive Governorate and is allowed
to enter will have to apply for a residence penmiorder to legalize his/her stay.213
Applicants need to submit a petition and the negsslocumentation (ID card,

citizenship certificate, etc.) to the Security Deypeent (in Sulaymaniyah Governorate) or



to the Governorate Office/Department of Internafaks, which will then refer the
request to the Security Department (Erbil and DoBokernorates). They will have to
undergo a security screening in which their reason®location will be investigated. A
search will be conducted to see if they have a grioninal record or were previously
Ba'ath party members; the presence of either cfettiactors will lead to the denial of a
residence permit and an investigation or prosegutio

24. In the Dohuk and Erbil Governorates, applicémta residence permit need to either
establish political links to the region or provieMdence they have fled a threat to their
life; otherwise applications for a residence pemmiitbe denied due to the serious lack
of shelter in the Governorates. In all three Gowgates, applicants must have a Kurdish
sponsor residing in the respective Governoratederdo be granted a residence permit.
The sponsor must have a good reputation and isregljto know the applicant (for
example as a family member or employer). At theomamendation of the Security
Department, applicants are then granted resideacaifs for a sixmonth- long stay.
Even if granted residency, new arrivals are closeyched by the security services.
After expiration of the residence permit, it canrbaewed for another period of six
months. Non-Kurdish persons who do not have a spaasd/or have a criminal or
Ba'ath Party record are not allowed to take updeste in the three Northern
Governorates. In such cases, the individuals digezbto leave the Governorate.

25. It is important to note that political concetasnaintain the ‘Kurdish character’ of
the Northern Governorates may well come into plag mnay lead to the rejection of
Arabs attempting to relocate to the North, theneiaking internal flight or subsequent
relocation there unrealistic for such individuals.

26. Persons of Kurdish ethnicity would usually denéted by the PUK authorities. The
KDP authorities have informed UNHCR that personKwfdish origin will be allowed
to relocate to the three Northern Governoratesmg s UNHCR provides them with
assistance, particularly shelter assistance.

...37. In short, the major factor to be considered/tiether the claimant has family,

community and/or political links in the proposedanpf relocation that could permit his

or her economic survival and integration. If a parkas previously resided in the three
Northern Governorates for a considerable lengthmad without protection problems, he

or she would, in general, be deemed integratedtirtdocal community and could be

expected to relocate to that area.

38. An individual who has neither family links rlorks to the community in the area of
proposed internal relocation and whose relocati@uley take place without prior
acceptance by the local tribal/clan leaders migh#xposed to a serious risk of rejection
by the community, which could result in physicaeourity and/or undue hardship.

...Given the current ethno-political uncertaintietha three Northern Governorates, it is
highly probable that any Iraqi, including any Kuwgho tried to relocate to an area from
where he/she did not originate (and who could fleeeenot benefit from an informal
support network) would face difficulties in obtaigiaccess to both the labour market
and accommodation (UN High Commissioner for Refgg&guidelines Relating to the
Eligibility of Iragi Asylum-Seekers’, October 200p,51, http://www.unhcr.org/cgi-
bin/texis/vtx/home/opendoc.pdf?tblI=RSDLEGAL&id=433594).



The foregoing information suggests that Kurds wieoreot originally from Iraq’s north are
not, in practice, guaranteed entry to, and secuwiittyin, the KRG. It would appear likely

from this information that the same would be traeKurds entering from other borders, such
as the border with Turkey.

The Applicant has provided letters from competeunstfalia-based Kurdish cultural
organizations attesting to his Kurdish ethnicity am his support for, and participation in,
Kurdish cultural and other activities.

FINDINGS AND REASONS

The Tribunal accepts on the evidence before ittth@a\pplicant is a Turkish national of
Kurdish ethnicity. The Tribunal accepts that théhadties and the population at large in
Turkey would easily recognise the Applicant as adKu

The Tribunal accepts that ethnic Kurds in Turkegefdiscrimination for reasons of “race,”
and that some ethnic Kurds, depending on theiopatscircumstances have suffered and
could face persecution for reasons of being Kurdsroreasons of identifying or being
identified with the assertion of Kurdish identity.

The Tribunal has some difficulty with the Applicanaccount of having been ordered by his
army superiors to police other Kurds. However,Thbunal’s concerns appear to be more
about the wisdom of the order and do not, despiterccredibility concerns in this case, lead
it to the view that the Applicant’s account of threlers is itself incredible. It is conceivable
that the order was some kind of test, setting tpplidant up, as it were, to fail one way or

the other. It is easier to consider the facts is Way if one accepts, as the Tribunal does, that
the Applicant was generally bullied during his timehe army.

The Tribunal finds that the mistreatment the Apglicclaims received during his national
service was at least in part, on the informatiayvjted, a legitimate response to
insubordination, however distasteful or repugnar might regard the orders given to him at
the time. However, as briefly indicated above, Thbunal also accepts that even prior to the
Applicant’s detention for resisting such orderswees bullied in the army for reasons of his
ethnicity. The Tribunal is concerned that the Apgiit's momentary insubordination may
have given him a potential political profile in teges of the authorities that a lifetime of
peaceful nondescript behaviour might be incapabéasing.

The Tribunal accepts the Applicant’s evidence Heahas been frequently bullied and
harassed by authorities for reasons of his etlynéeitl due to imputations regarding his
potential as a Kurd to be involved in activitiegpoped to the state, notwithstanding his
evident innocence of such activities.

The Tribunal accepts that the Applicant has neeenkassociated with any illegal Kurdish
organisations such as the PKK. To the extent tatckimed affiliation with HADEP,

DEHAP and DTP could be viewed as affiliations wgtioups viewed by the state as hostile to
the state, the Tribunal accepts that all thesenisgtions were initially recognised by the
state as legitimate organisations, and that theg baffered from significant political

pressure in a country whose leadership preferssaekis to effect, if only for the sake of
stability, the appearance of an homogenous, Tugkigiulation.



The Tribunal accepts the position put to it in exp&idence that the Applicant’s
psychological condition is consistent with longrtelnarassment back in Turkey. For want of
evidence to the contrary, the Tribunal acceptstti@iApplicant’s psychological condition
has been caused or at least significantly exacealiat mistreatment relating to his ethnicity
and imputed political opinion.

The Tribunal finds that it cannot rely on the Agplnt’s claims about his predicament with
Turkish authorities reaching a critical or acutegst Implausibility and inconsistency
undermine his evidence to the effect that he arfdfofamily engineered his removal from
Turkey to avoid being killed over such matters asfasal to spy for officials who
approached him. Whilst not accepting that the Aqapit’s predicament at that time was
acute, the Tribunal is nevertheless prepared tepc¢hat it was chronic enough for the
Applicant and his family to engineer his departaréhe way that they did.

The Tribunal has some difficulties with the facttthe Applicant came to Australia as a
student, as to do so, by his evidence, involvedrsiderable waiting time in Turkey where
his troubles surrounded him. However, the Tribusg@repared to accept that he and his
family acted on the best information availablehterh, and that they might not have known
of or, on what they themselves might have knowhedieved, placed much faith in
Australia’s protection processes.

The Tribunal gives no weight to the evidence ofAlpplicant having joined the DTP. Aside

from the Tribunal having concerns as to how andnithe evidence of this action appeared,
the Applicant himself said that his action in joigithe DTP, a legal organisation in Turkey,

is insignificant.

The Tribunal accepts that as a Kurdish male, wiplast record of insubordination in the
army, the Applicant could go on being suspectedsthy of political agitation in Turkey and
continue to face such harassment over time as tmanctumulatively to persecution. The
Tribunal is concerned that the Applicant’s psyclgatal condition, which appears capable of
responding to inexpensive but long term treatmertustralia and other places away from
the source of his fears, would impede any attemgtis part to avoid the appearance of
“guilt” in the eyes of curious or inquisitive autiitees in Turkey, and would consequently
place him at greater risk of persecution.

Although the Tribunal has, as shown, some concasrie the Applicant’s overall reliability
as a witness in this matter, it considers it appad@ to make allowances in this specific case
for the Applicant’s evident anxiety levels.

The Tribunal is satisfied that the Applicant faee®al chance of persecution in Turkey for
reasons of “race” and imputed “political opinio&cordingly the Tribunal is satisfied that
the Applicant’s fear of being persecuted for Corii@nrelated reasons in Turkey is well
founded.

The Tribunal is not satisfied that the Applicantetevantly entitled to protection by any
other state. The Tribunal has considered the fettthe Applicant’s flight to Australia
probably involved transfers at airports in othenrtinies, possibly elsewhere in the EU. The
Tribunal considers it unreasonable to expect tarsiqular Applicant, with his particular
psychological and emotional pressures, to haveddhie itinerary set for him, with the help
of his family, and presented himself for protectairiransit points along the way to Australia.
Supposing he transited at Athens airport, them®isvidence before the Tribunal to suggest



that as a Turkish national he would have avoidéaltement to Turkey from Greece. The
Tribunal finds that the Applicant is not excludedd36(3) of the Act.

CONCLUSIONS

The Tribunal is satisfied that the Applicant iseagon to whom Australia has protection
obligations under the Refugees Convention. Theeefue Applicant satisfies the criterion set
out in s.36(2) for a protection visa.

DECISION

The Tribunal remits the matter for reconsideratiotih the direction that the Applicant
satisfies s.36(2)(a) of the Migration Act, beingeason to whom Australia has protection
obligations under the Refugees Convention.

| certify that this decision contains no informatiwhich might identify
the applicant or any relative or dependant of fhyaieant or that is the
subject of a direction pursuant to section 44theMigration Act 1958.
Sealing Officer's I.D. PRCFSA




