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DECISION RECORD
RRT CASE NUMBER: 071645328
DIAC REFERENCE(S): CLF2007/114637 CLF2007/65712

COUNTRY OF REFERENCE:  Turkey

TRIBUNAL MEMBER: Peter Katsambanis

DATE DECISION SIGNED: 24 January 2008

PLACE OF DECISION: Melbourne

DECISION: The Tribunal remits the matter for reconsideratiotin

the following directions:

0] that the first named applicant satisfies s.3@&R
of the Migration Act, being a person to whom
Australia has protection obligations under the
Refugees Convention; and

(i) that the second and third named applicants
satisfy s.36(2)(b)(i) of the Migration Act, being
the spouse and dependant respectively of the
first named applicant.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of decisions magea delegate of the Minister for
Immigration and Citizenship to refuse to grantdipelicants Protection (Class XA) visas
under s.65 of th#ligration Act 1958the Act).

The applicants, who claim to be citizens of Turkayived in Australia and applied to the
Department of Immigration and Citizenship for Pobien (Class XA) visas. The delegate
decided to refuse to grant the visas and notifiedaipplicants of the decision and their review
rights by letter.

The delegate refused the visa application on teesltihat the applicants are not persons to
whom Australia has protection obligations underRiedugees Convention.

The applicants applied to the Tribunal for reviewhe delegate’s decisions.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that #ygplicants have made a valid application
for review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafR® to the Status of Refugees as
amended by the 1967 Protocol Relating to the Stft&efugees (together, the Refugees
Convention, or the Convention).

Section 36(2)(b) provides as an alternative cotethat the applicant is a non-citizen in
Australia who is the spouse or a dependant of acit@en (i) to whom Australia has
protection obligations under the Convention andwho holds a protection visa.

Further criteria for the grant of a Protection @l&A) visa are set out in Parts 785 and 866
of Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingitticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being



outside the country of his former habitual residgng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition mumber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225MIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents S152/20@804) 222
CLR 1 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmaeticular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Hamgludes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesg@inst a person as an individual or as a
member of a group. The persecution must have aziadffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthaf persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd persecution feared need nosbkely
attributable to a Convention reason. However, mersen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for amtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqment that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odqrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.



In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicants. The Tribunal also
has had regard to the material referred to in tlegéhte's decision, and other material
available to it from a range of sources.

Application for Protection

The applicants are a family. The first named ajgplics a male in his thirties who was born
in Town A, Turkey and is a Turkish citizen. The @ed named applicant is also in her thirties
and is the wife of the first named applicant. Theewvas born in Turkey and is a Turkish
citizen. The third named applicant is a child. Théd is a Turkish citizen.

Only the first named applicant has made any Comwemélated claims, the other applicants
relying only on their membership of his family. Tefore, for convenience, the Tribunal will
refer to the first named applicant as “the applitamere appropriate.

In his application for protection the applicanttsththat he was of Kurdish/Arab Alevi
ethnicity and of Alevi religion. He had marriedvilage B, Turkey and had a child. He
stated that he had lived in several separate asiEgas northern Cyprus from the 1990s
onwards. He had completed several years of schpuoliiurkey. He stated that from the late
1990s to the mid 2000s he had worked at a numbegrafes in northern Cyprus.

In his application form the applicant stated thafled Turkey and northern Cyprus because
he feared for his life and would provide a fulltetaent shortly. He claimed that if he
returned he feared that he would be severely naigtide imprisoned without trial and could
be murdered. He feared harm from the authoritidsotti northern Cyprus and Turkey, and
claimed that his fears arose because of previeasment, political belief, ethnicity and
social group. He claimed that the authorities cawdtiprotect him because they were the
ones who were primarily responsible for the proeauHe indicated that he had left Turkey
to come to Australia from City C.

The applicants provided copies of the passportised®epartment. The passport of the first
named applicant indicated that he entered and tdgb&urkey and northern Cyprus on
multiple occasions over many years. The first naapgalicant also provided copies of a
military service leave form (not translated) ansl hiurkish identity card.

In a statutory declaration the first named applicarlined his life history in Turkey and
Northern Cyprus. He stated that he was claiminguasyn Australia because he fled
persecution in Turkey and northern Cyprus and wable to return as the authorities could
not protect him and he feared that threats to anmwould be acted upon on his return.



The applicant stated that his parents were of kshrdnd Arab Alevi background and that his
religion was Alevi. He claimed that his parentetivin Turkey and had suffered persecution
over a number of years because of their backgrolimmugh their experiences, the applicant
had formed the views he held and had been persefartais beliefs. He feared return to
Turkey and northern Cyprus on the basis of higipaliopinion, his ethnicity, including
religious association and his family background.

The applicant claimed he believed in freedom addvidual rights and as a member of two
ethnic groups that had been persecuted in Turkegdioerations he believed he had to stand
up for these beliefs. He claimed that relative 5 waa educator with strong leftist views who
had supported greater freedoms for the KurdishAaatl populations. He claimed that
relative 1's sibling was harmed in Village D in thed 1990s. He claimed that his relative 2’'s
family were originally from village E, which was Byria but had become part of Turkey in
the late 1930s at a time of significant forced mmogat of various populations. He claimed
that his relative 2’s parent was forced to movenfrallage E to village F in the late 1940s
and claimed that this was an internal exile. ThabApopulation in the area had its property
appropriated by Turkish authorities and minoritgugrs were subject to strict rules about
displaying their cultural heritage.

The applicant claimed that he returned to villageith relative 2 to visit family and he was
the repression of the Arab population there, wadlright to speak or to express their religion.
He claimed that during this visit he met persowiBo obtained protection in Australia, and it
was through an invitation from this man’s wife thatwas able to come to Australia. He
claimed he became more and more concerned at fileeisg of his people and in the late
1980s he met with friends to investigate settinguo@ssociation of people from Kurdish and
Alevi backgrounds with a view to informing othetsoat the repression they were suffering.
He claimed that the association did not go aheadus® the authorities found out and
arrested a number of people, including the applidde stated that he was held by the
authorities for several days.

The applicant claimed that in the late 1980s hepardon 3 decided to go to a celebration in
village E however on arrival the applicant was sted and held in custody for several days.
He claimed that in the early 1990s he was told bskiEh authorities that he had to leave
village B as he was a trouble maker and was tolddakto go to Northern Cyprus where the
authorities could keep a close eye on him. He wiakthat he would be permitted to return to
Turkey on occasions and was required to reportitiocaities on a weekly basis. He stated
that on arrival in Cyprus he was again detainednbkd, threatened and warned to be careful
with what he did and who he met with. He stated fleawas again detained in the early
1990s because of his background and beliefs and agtne early 1990s he was informed he
had to do his compulsory military service. [Som&de of issues regarding military service
deleted in accordance with s. 431 as it may idetiié applicant] he believed it was wrong to
use force to suppress ethnic groups in Turkey boalbse of his beliefs he was put into
military prison where he was tortured and [detaflsssues regarding military service deleted
in accordance with s. 431].

The applicant stated that in the mid 1990s he agieeattend an important Alevi religious
celebration at town G. He left Cyprus and wentiiage B but on the day that he and his
friends were about to go to town G they found beté¢ had been some trouble between
Islamic extremists and Alevis in town G and aftad&y prayers a building was damaged in
town G and many people were killed. The applicaas$ wpset by these reports and returned
to Cyprus.



The applicant returned to Cyprus to do militarywsss and spent several months in the army
where he claims he was treated very badly. Helfedshis military service in the early
1990s. He claimed that he became a member of écpblparty, which tried to protect the
rights of individuals who believed that Turkish laottities were taking away political rights.
He claimed people in the political party were ofrish and Alevi background and although
the party itself was not illegal, it was suppressgcuthorities. He claimed that he did not
have a large role in the party as he was concdordds safety but believed strongly in the
party. He claimed that this party was aligned teaspaper but the editor of the newspaper
was killed by authorities in city C after they ated him. The applicant claimed that he left
the party in the late 1990s because he felt at gidaand did not want to be harmed for his
beliefs. He had met his wife, who he married in1B80s, and wanted a normal life with her.

The applicant claimed he had been detained on &dewuai occasions in Turkey and had
been forced to leave his own town to go to Cypoumnéke a new life. He also claimed that at
times in his life he had to attend to the authesiton a weekly basis where he would have to
sign in, face a number of questions and then losvalll to go. He claimed he was first
detained in the late 1990s in village B when he indss teens. He was detained for several
days and the authorities hit and threatened hirarbeghey released him. He was again
detained during the celebrations in village E ear, along with his friend person 3, and was
harmed by the authorities and questioned becausis btliefs. He was held for several days
but eventually released after being warned to watthas bad things could happen to him,
which he took to be a threat on his life. He claintieat he was made to report to the
authorities fortnightly and was being watched hgimpklothed officials, which scared him

and made him fear for his life because they coalk@é him away and nobody would see him
again.

The applicant claimed that he was detained agasaily 1990s and was pressured to leave
Turkey by the authorities and the military as hewadad influence in his area. He relocated
to northern Cyprus, fearing what the authoritiegimhdo to him. At the border in northern
Cyprus he was stopped by border authorities arehtkthe police station where he was
guestioned and told that the authorities had hesafnd knew he was a person who caused
trouble. He claimed one of the authorities hit laind slapped him, and kept saying it would
be easy for him to disappear.

The applicant claimed that in the early 1990s s@reads from village E came to visit him
and they went to have a few drinks. The authoritease to question the group and then
detained them. The applicant claimed he was acaideeing the trigger for all this and was
told that it was “people like us who were segregathe country”. He was punched hard two
or three times and was detained for about a day.

The applicant claimed that in the early 1990s wjdetails of issues regarding military
service deleted in accordance with s. 431] he naet to refuse to serve he was imprisoned
for 3 months and made to do dirty jobs. During fhesiod he was taken to a place in northern
Cyprus where he was held for some time and wasraattand physically abused. He was
forced to sign a letter withdrawing his allegati@gzinst the Turkish authorities and [details
of issues regarding military service deleted inoadance with s. 431]. He was told that if he
did not sign he would be detained for 3 years ssitmged and did his military service.

After completing his service he was forced to netiar northern Cyprus where he kept a low
profile but the authorities continued to watch houg¢asionally detaining him for short
periods of time to ask him questions.



The applicant married his wife in the 1990s antestghat his wife was person 3's wife’s
relative. They married in northern Cyprus and anrtght of the reception the authorities
arrived asking if he had a permit to get marrieldeyl'took a bribe to allow him to continue
with the reception.

The applicant claimed that in the early 2000s hetweck to village B to stay with his
family but the authorities came and took him topbéce station where he was held for a
day. He was slapped and told he could be harmedayyHe was very worried by this
experience and returned to northern Cyprus withwiifis.

The applicant claimed that he was again arrestedgluelebrations in the 2000s when he
was playing a musical instrument at a function hmidn Alevi organisation in town H. He
was arrested and held along with a few other pefoplseveral hours. The authorities
accused him of being the instigator of these calains.

The applicant claimed that he was also detaingdanmid 2000s when he was working at a
social establishment and another person of Kurelishicity used money there that was
found to be the proceeded of a theft. The applickmins he was accused of being involved
in the robbery with the other person because thengwoth of Kurdish ethnicity. He was
taken to the police station where he was helddgesal hours, questioned and physically
abused. Then in the mid 2000s when he was tragdi@tween the northern part of Cyprus
and Turkey on a boat, there was a disturbance lketwerder guards and another passenger.
When the applicant intervened, the guards staagdish him around and then detained him
and took him to town | police station where he wdd that he had quite a history and was a
problematic person. He was held for several hondsphysically abused before being
released.

The applicant claimed that this last episode corgt his fears that he could not escape his
history or the continued authorities’ presenceiflife. He lived in fear of his life and in fear
that he may be detained at any time so he madaatéms to leave.

The applicant claimed that his relative 2 is anvil&rab and his relative 1 is Kurdish. He
claimed that these groups have been persecutedatkey for a long time and due to
entrenched attitudes, the recent attempts by Klalishorities to be more relaxed on
Kurdish culture had made little difference in hegjion. Alevis had also been persecuted in
Turkey for a long time and because this minoritygregate together they were easily
identifiable. He claimed that the Turkish authesthad taken steps to discredit people like
himself of Kurdish and Arab Alevi background andny&ad been forced to relocate to the
northern part of Cyprus where the local authoritiesld keep any eye on them. He claimed
that they could not live a normal life in the n@th part of Cyprus as they were continually
monitored by the authorities.

The applicant claimed that he had a valid Turkiabgport for a long time because he had
been required to leave Turkey. He could live andkiro the northern part of Cyprus but
periodically had to leave and return to Turkeyiidey to be allowed to stay. He claimed that
his passport would be extended every year for eae. \He claimed that his friends, person 3
and person 4, had been through similar experiemceé$iad both fled Turkey and come to
Australia where they had been granted protecti@enh&tl worked with person 3 in the
northern part of Cyprus and this man had been ithon many occasions when he had
been harassed and persecuted by authorities. Halfea his life and did not want his child
to grow up in fear. He was invited to come to Aakér by person 3’s wife and so he obtained



a visa to come here. He was frightened the autesnitould stop him from leaving so he
paid a bribe to a man in Turkey who would help heawve easily, which enabled him to leave
without incident.

The applicant claimed that he feared that if herregd to Turkey or to the northern part of
Cyprus he would disappear. He wanted his childvaifelto be safe. He claimed that he had
been told so many times by the authorities thavteld be harmed and he believed that it
would happen. He feared that he would be detaiped veturn due to his political opinion,
his ethnicity and his religion and would be subjecbersecution. He had tried to relocate to
the northern part of Cyprus but he had not eschpefitared harm there. That is why he
sought protection in Australia.

The applicant was interviewed in relation to haimtis by an officer from the Department. At
this interview the applicant expanded and claritiegl claims made in his previous
statements. He claimed that he had struggled troahy documents evidencing his alleged
detention in the past in Turkey for refusing tordititary service. He also claimed that a
certificate from the Police Headquarters in thetmenn part of Cyprus stating that he had no
criminal convictions recorded against him, thahlad presented to the Australian authorities
in Turkey in order to obtain his visa, had beeraot#d by bribing a person in Cyprus on the
recommendation of his friend, person 3.

The applicant claimed at interview that he coulttlreojob at an establishment in Cyprus,
despite being a person who was considered to ms@eint by the authorities, because the
establishment was privately run and his employerslavdeal with any issues with the
authorities. The applicant also confirmed at intawthat he owned his own property in
village B, Turkey and that his parents and sibivege currently living in that property. He
confirmed that he had made many trips between ke Cyprus over many years but
stated that on each occasion he had obtained momi®r these trips.

In response to country information presented tcagh@icant at the interview that Kurds and
Alevis appeared to live in safety in Cyprus, thelmant responded that this not true because
the Cypriot authorities worked hand-in-hand witk frurkish government.

The applicant stated that he was not an activgioels practitioner but believed in freedom
of religion and had participated in some activitiesd in Cem houses as part of his Alevi
religion. He described his practice of his religambeing undertaken “every now and then if
allowed”.

During the application process the applicant predithe Department with a statement
purporting to evidence that he was detained foess#\months as a result of his refusal to
undertake military service. [Details of issues relgay military service deleted in accordance
with s. 431]. He also provided the Department witktatement indicating that after the
completion of his military service he was granteavie allowing him to live with his family

in Turkey. This document stated that it could n®ulked to return to Cyprus.

Application for Review
The applicants were represented in relation todkew.

The Tribunal was provided with a copy of the docatrreferred to above. After the Tribunal
hearing a translation of this document was provigdhith confirmed the details noted in



English on the version of the document on the Diepant file and also indicated that this
document was from “The Republic of Turkey, ArmyeThurkish Peace Forces Command in
Cyprus”.

A report from a community organisation stated thatapplicant’s symptoms appear to be as
result of long-term exposure to abuse and thredtwaere exacerbated by the ongoing
uncertainty of his future as well as his genuinkebéhat a return would lead to further
harassment, abuse and threat.

Tribunal Hearing

The first named applicant appeared before the habto give evidence and present
arguments. The Tribunal also received oral evidérma person 3, who is the applicants’
friend. The Tribunal hearing was conducted withdlsistance of an interpreter in the
Turkish and English languages. The applicants’eggntative attended the Tribunal hearing.

At the hearing the applicant confirmed his persa®ils and stated that he was born in
town A, Turkey and grew up in that area. He andidmsily moved to village B where other
members of his family were still living. He lived village B until the 1990s when he claimed
that he was forced to move to the northern pa@ygrus. He stated that he had siblings.
One sibling lived in the northern part of Cyprusilehhe others lived in village B, where his
parents also lived. He confirmed that his wife ahidd, the second and third named
applicants, were with him in Australia but were pogsent at the Tribunal hearing.

The applicant claimed that relative 2 was of ArdbvAethnicity and that relative 1 was of
Kurdish ethnicity. He claimed that he saw himsslighuman being but that it Turkey he was
viewed as being of mixed Arab and Kurdish ethniditg claimed he was of Alevi religion.
He did not go to any mosque but as part of higjiaii he would attend Cem houses if
permitted to do so.

The applicant was asked if he had attended Cemelauiilst living in the northern part of
Cyprus. He responded that they used to get togetitiatly and tried to open a Cem house
but that building was never completed.

The applicant stated that he finished his educatianilage B and did not go to university.

He stated that he had before worked in Turkey leefierleft there the early 1990s, because
he left straight after he finished his educatiorhé asked why he had gone to the northern
part of Cyprus, the applicant responded that hedefiéd the persecution that had been done
to him so the military and the authorities forcewh ho go. When asked how they did this, he
stated that his relative 2 was in village E attthee and he was distributing some documents
to inform people about discrimination. He claimbdttthey had gone to give support to the
people of village E at a celebration. He statedl tiiey were sending those people away to
stop them creating problems. The applicant wasnaagked to outline how the Turkish
authorities had forced him to leave the country gmdo the northern part of Cyprus. He
stated that he had been detained twice before ahtbden harmed before he left. He claimed
that it was sort of like what happened to exiledge because people went to the northern
part of Cyprus as exiles. When asked if he wasitéikere or if he went on his own, the
applicant responded that he had been sent thgveliog escort. He then stated that he had
been sent to a port [name deleted in accordantesnvt31] When asked if he was forced to
get onto the boat, the applicant state that hepuisnto the boat and claimed that no matter
how separate the northern part of Cyprus may liakas connected to Turkey. He



confirmed that he had gone to the northern pa@ygfrus and stated that he could not go to
the other side of Cyprus.

The applicant was asked if any military or poli¢Bcers had accompanied him on the boat.
He responded that they waited until the ship Ieét @hen he arrived in the northern part of
Cyprus he was detained because they had inforneealtmorities about him. He claimed he
was held at customs for around several hours. &tedsthat he had been sent there and the
local authorities were told to watch his activitteere. He claimed they warned him not to
get into any trouble.

When asked if he had lived in the northern pa@wgbrus from the 1990s onwards, the
applicant stated that he had to do so. When askedhad been allowed to return to Turkey,
the applicant stated that he was hoping to retanmday and had bought a house with the
help of his family but he had not been permittedadack. He claimed that he had bought a
house in village B in 2000. When asked why he wdndallowed to buy a house in Turkey
but could not live there, the applicant stated Heajust purchased the house hoping he would
be allowed to go back but was never given the ahanc

The applicant confirmed that that he had travellexy frequently between Turkey and the
northern part of Cyprus over many years. He claimedvas given permission from these
trips but had to notify the authorities at the &xit every trip. He claimed that he would tell
them he wanted to go and then they would ask him Wen told that as a Turkish citizen
he had a right to go to Turkey whenever he wardgthe applicant stated that he had
problems because every time he went back he waulddked at differently. When told that
from his passport and his admission of many fregtrgss it appeared that he had no
problems travelling between the two places oveng period of time, the applicant
responded that he had to go back for marriageseddis parents and for other visits.

The applicant was asked what work he did when heiwghe northern part of Cyprus. He
stated that at first he worked in part time jobd a@as detained from time to time by
authorities He claimed that in early 1990 he hashlaetained at [location deleted: s. 431]
with his friends. At this point in the hearing theplicant was told to answer the direct
guestions asked of him rather than to make statenadout other, totally unrelated matters.
He then stated that he did part time work in thehewn part of Cyprus as well as some
seasonal work prior to his military service. Whenréturned from military service he started
working as an administrator at an establishmentvamréted there until he came to Australia.
He agreed that this was a senior and responsii@gothat he held at the establishment.

The applicant was asked why someone with a negptilkee history would be allowed to
hold such a position in an establishment. He redpdithat the establishment was not run by
the government [information deleted: s. 431]. H@rokd the mafia ran the establishment
there and that he did his job well. He had tolddusses about his police problems and they
had told him they did not care about that.

The applicant was told that from his evidence pgeared that he had gone Cyprus as soon as
he finished his education, had worked there, hadaged to buy a house in Turkey with the
proceeds of his earnings and had married a Tudasim Turkey. On this basis, he was

asked if he had gone to Cyprus for purely econaeasons rather than because he was
forced to do so by the authorities in Turkey. Hgpanded by claiming that his family did not
have economic problems and that he did not go Gyfanuwork.



The applicant stated that he was called up fortanyliservice in the early 1990s and he
[details of issues regarding military service detein accordance with s. 431] refused to go
because he was a conscientious objector. He claina¢dhe was put into a military court and
was charged with defying a military order. He cladrhe was imprisoned for several months
and was persecuted whilst in prison but he wastt@tlif he accepted to go to military
service then he would be released, otherwise hédvmeuheld in prison for several years and
even then he would still need to do military seevipon release. He stated that under this
pressure, he accepted and went to do his miliemice.

When asked if he had any documents in relatiohéantilitary court proceedings, the
applicant stated that he did not have any docunabust the court hearing but he had a
document proving that he was imprisoned. He thesgimted the untranslated document,
which is referred to above.

The applicant was told that in his application fommich he filled out when applying for a
visa to come to Australia, he had stated cleady lie had never been convicted of any
crime. He was asked, given this previous claim, wigyTribunal should now accept his
claims that he had been previously convicted anairmied in Turkey. He responded that he
had not been convicted of a crime against humamitydid not harm people or traffic drugs.
When told he was now claiming that he had beenictetw of an offence in Turkey and had
been detained for that offence, the applicant dttitat this was not a crime against humanity
but it was a situation where he had not been alfiolwe opinion, which was not a real crime.
The applicant was told that he either lied on pigliaation form or he was lying about his
claims in relation to being detained because arecientious objection to military service.
He again responded that it was not a crime aghinsinity. When told that he was now
claiming that he was convicted and detained in &yrkvhich therefore meant he had been
convicted of a crime, the applicant respondedithaas just an objection to the military and
that he was only guilty under Turkish laws.

The applicant was asked about his claimed arrddéaroz celebrations in the early 2000s.
He stated that this happened in town H When askedhe had been detained, the applicant
claimed that he was with friends with common idaag was celebrating Newroz. He was
playing a musical instrument when the authoritese to the restaurant and claimed that it
was an illegal demonstration and detained theqipatnts. He stated that he was detained for
several hours but confirmed that he had been deafter this time and had never been
charged with any offence in relation to this matter

The applicant confirmed his claim that in the mé®@s he had been detained at the
establishment where he worked and had been detlonadday or so in relation to an
investigation into a robbery. The applicant wasedsik he was ever charged with any offence
in relation to this matter. He responded that heklieen blamed for aiding and abetting the
thieves but when again asked if he had been ewr tiearged with any offence he
responded that he had not been charged and codfitmaehe had been released after the
matter had been investigated and he had been aliediras a suspect. He stated that he had
been treated badly during his detention.

The applicant was asked why he had been arrestetydyewroz celebrations in the early
2000s given that available country information caded that there appeared to be no
problems for people of Kurdish background in thetmern part of Cyprus and that they were
able to live their lives without any problems insthrea. The applicant responded that the
northern part of Cyprus was a pirate country amad ahspecific terrorist group [name deleted



in accordance with s. 431] had a presence in tipeiRe of Cyprus but he claimed that it
was hard to get information about the northern ph@yprus because it was managed by
Turkish security forces. He stated that Kurds vageressed there and had problems. When
told that all available international reports sedrteesuggest that Kurds did not have any
particular problems in the northern part of Cypths, applicant responded that this is how
Turkey shows itself to the world and they claimtthat in actual fact they had invaded the
northern part of Cyprus. Although Turkey makesrépgorts look good, the applicant stated
that he had experienced these things that he \Wasgabout. When told that the reports the
Tribunal was referring to were from the United 8saand from the United Kingdom rather
than from Turkey, the applicant stated that no endtbw much they do there are always
secret parts of real life that they do not expererde claimed that he had suffered and
experienced these things.

The applicant was asked where he had completedihiary service. He stated that he did
several months in Turkey and was then stationgdemorthern part of Cyprus. When asked
if he had travelled freely between Turkey and thehern part of Cyprus from the early
1990s until he came to Australia, the applicartestdéhat this was how it looked and there
were no documents attached to his passport buadhéonotify his exits and entries to the
authorities. The applicant was told that even enehrly 1990s, based on the statements in his
statutory declaration, he had returned to Turkeglfr with the intention of attending a
religious festival in town G and did not appear toncerned about any repercussions if he
attended such a festival. He responded that hstopped along the way and had stayed with
his family otherwise he may have died at town Gtagrs had at the time. When told that
nobody stopped him from going, but it appeareddedhanged his mind and decided not to
go, the applicant responded that he did not tglbaa he was going and claimed that once
you decide to do something you overcome your fears.

The applicant was asked what he feared would hagapleim if he returned to Turkey now or
in the reasonably foreseeable future. He statdd#tause of his history and his military
offence they would be waiting for him, plus he wibbhhve to face the things that he had
lived through and he would never be able to livage¢ully because he had gone against the
system and would not live within that system.

The applicant was told that based on his evidernee time it appeared that since the
completion of his miliary service he had been ablzavel freely between Turkey and the
northern part of Cyprus, he had worked and he hadhged to buy a house. On this basis, he
was told that it appeared to the Tribunal thatifeswas not overly restricted. He claimed

that it was nothing to do with that but when yoaldgith government departments it is
different. He stated that his child may never be &b work in a government department
because there was a law in Turkey that if relathaage political crimes or defy the military
then their children cannot take military or polmasitions.

The applicant was asked if he had any specific @mscbecause of recent developments in
Turkey since his arrival in Australia. He statedtthe had concerns because for 43 years
Turkey had been trying to join the European Unind tney tried to assimilate their

minorities. He claimed that every time there wapecific terrorist group incident they

would blame all Kurds for it so there was never pagce or democracy. He stated that it was
wrong for Turkey to enter into the northern paftsauntry J When asked how the current
situation would impact on him, the applicant steteat he would oppose it because of his
Kurdish and Arab background and claimed that theyld/always see him as a criminal
because he would oppose their laws and their gavemt



The witness, person 3, stated that he had knowapgpkcant in Turkey and in the northern
part of Cyprus. He confirmed that he had been grhrgfugee status in Australia after
arriving here and stated that his wife was relétetthe wife of the applicant but they had
known each other well before they had become rtlayemarriage. The witness stated that
the applicant had lived through many incidents laedould understand how he felt. The
witness claimed that he still suffered becauséefiroblems he went through in Turkey and
he carried those physical and emotional scars lwith

The witness stated that he met the applicant ik@wand confirmed that he had gone to the
northern part of Cyprus in the early 1990s, betbesapplicant went there. He claimed that
he did not want to go but had to go because hehealeader of people in village E and his
thoughts were considered dangerous. He claimedtatas sent to the northern part of
Cyprus by the military and kept under surveillabeeause of incidents that he had been
involved in when he was in village E. He claimednaes kept [location deleted in accordance
with s. 431] and had to notify authorities evemeihe entered or left Cyprus.

The witness was asked if every Turkish citizen whtered and exited the northern part of
Cyprus had to provide some notification to authesitit entry and exit points. He responded
that it depended on the type of notification. Heet that normally people just use their
passport but people labelled and known to autlesrdre different.

The witness was asked if he had been involvedynrasidents in either Turkey or the
northern part of Cyprus in which the applicant aémb been involved. He responded that yes
he had been but when asked when these incidenisredde indicated that he could not
recall the dates. When asked if he could recalhttare of these incidents, the witness stated
that he needed to force his memory. He then sthtgdhey were working together at an
establishment in the late 1990s. When asked ifspegific incident had happened in the late
1990s, the witness stated that he could not remerAbéhis point of the hearing, the
applicant started whispering to the witness and as&ed to desist from doing so.

The witness was asked if he knew anything abouapipdicant’s military service in Turkey.
He responded [details of issues regarding milisanyice deleted in accordance with s. 431]
they had been in touch with each other throughrttegnet after 2000 when the witness came
to Australia. The witness was asked when he finghél out about the applicant’s military
service problems. He responded that he knew aheuat tvhen he was there and when he
came to Australia. When asked to articulate thdiegopt’s military service problems, the
witness stated that he did not want to do milisevice but later on he did it. He stated that
the applicant had gone to court and had been ssddn custody but when asked how long
his sentence was, the witness stated that he dicemember. The witness was asked
whether he knew of these problems because he leadtblel by the applicant or because he
was there when they happened, or through some wtherHe responded that the applicant
told him when they were in the northern part of xgp

The applicant’s representative stated that allenathad been well covered at the hearing and
that he had nothing else to add. He did not haydwather submissions to make and would
be relying on the submissions previously made édBpartment.

FINDINGS AND REASONS

There is no issue as to identity. The applicanised in Australia on valid Turkish passports
in their own name bearing their photographs andihgaalid Australian visas. The Tribunal



accepts that the applicants are Turkish natiomadster the purposes of the Convention it has
assessed the applicants’ claims against Turkeyessdountry of nationality.

As only the first named applicant has made Conwvenilated claims, with the other
applicants relying only on their membership offlaimily, the Tribunal will continue to refer
to the first named applicant as “the applicant” vehappropriate.

The applicant is in his mid 30s. The second nanpgliGant is his wife and the third named
applicant is their child. They are all Turkish waials. The Tribunal accepts the applicant’s
claims that he is of Alevi religion and that hefsamixed Kurdish and Alevi ethnicity as his

relative 1 was of Kurdish ethnicity and his relat®& was of Arab ethnicity.

The applicant has claimed that as a result of waraxctivities and actions over the years he
has been imputed with a political profile in Turkeybeing supportive of various Kurdish
nationalist causes through his active participaitioKurdish events over many years as well
as his previous conscientious objection to militseyice in Turkey when first called up to
do his compulsory military service.

There are a number of claims of the applicant whtegeTl ribunal has considerable credibility
concerns about the claims that the applicant hakeraad the consistency of these claims.
However, given that the Tribunal is prepared teeptsome of the applicants claims and
given that these claims lead the Tribunal to malksfindings that the applicant would face a
real chance of Convention related harm if he retdrto Turkey now or in the reasonably
foreseeable future, the Tribunal has not examihedther claims, which lack credibility, in
any great detail.

The Tribunal also has concerns about the witneisiereee provided by person 3 at the
Tribunal hearing. Person 3’s evidence at this lnganas vague, evasive and sometimes
contradictory to the extent that the Tribunal finklis evidence lacks credibility and
accordingly has placed no weight on the evidenqeecdon 3 at the hearing. However, these
findings of the Tribunal do not in any way impagba previous findings made in relation to
person 3’'s own claims. The Tribunal accepts thafpgrson 3 has previously been found to
be a person to whom Australia owes protection alilgps.

The Tribunal accepts the applicant’s basic claimas &s a young man of Kurdish and Alevi
background he became actively interested in Kurdalses in Turkey in the 1980s when he
was still a student. Given the long history of direppression of Kurdish causes by the
authorities in Turkey, the Tribunal accepts as gilale the applicant’s claims that he
participated in various events in Turkey in the @®8&nd as a result of his participation in
these events, the Tribunal accepts that he wastadrand detained after a march in the
1980s. The Tribunal also accepts the applicanéisnd that he was arrested and detained by
Turkish authorities in the same year because ahki@vement in an attempt to set up a
Kurdish organisation, which was thwarted by thermnéntion of the authorities.

The Tribunal is also prepared to accept that #ftese two incidents of arrest and detention in
the 1980s, the applicant was closely monitoredutigaities in Turkey. On the basis of these
findings the Tribunal is prepared to accept thatdpplicant was imputed with a profile by
Turkish authorities as a supporter of Kurdish natlst causes.

The Tribunal discussed the applicant’'s departwmnfiurkey to the northern part of Cyprus
in the 1990s, around the time he finished his etlwtaat length during the Tribunal hearing.



Based on the vague and sometimes contradictorges@at the hearing about whether he
was forcibly removed from Turkey and whether Tunkasithorities actually escorted him out
of the country, the Tribunal does not accept th@iegnt's claims that he was forcibly
removed from Turkey by the authorities and serthéonorthern part of Cyprus as a form of
exile. However, the Tribunal is prepared to actlat the applicant felt some pressure from
regular monitoring from the authorities and that ¢eesire to avoid such monitoring may have
been one of a number of motivating factors in f@sision to move to the northern part of
Cyprus in search of a better life for himself.

In relation to the applicant’s claims that he obgelcto military service in the 1990s, the
Tribunal accepts, on the basis of the applicaneésipus involvement in Kurdish matters, his
claim that he objected to serving in the militatyagime when the armed forces of Turkey
were conducting operations in the parts of Turkégre he came from that were targeted at
people of Kurdish and Alevi background. Based anvhgue and undetailed evidence
provided by the applicant over time and based erethdence at the hearing from person 3,
which the Tribunal has already found lacked crditjhithe Tribunal is not satisfied that the
applicant was ever arrested, charged or sentenceterm of imprisonment for his objection
to military service but is prepared to accept thatapplicant’s objection was communicated
to the Turkish authorities. The Tribunal acceptglos basis that his objection to military
service increased his profile with the Turkish awities as a person who was a known
supporter of Kurdish nationalist causes.

Based on all of the above, the Tribunal acceptstieaapplicant has a profile with Turkish
authorities as a known supporter of Kurdish natishaauses and that pressure from those
authorities as a result of this profile was ona olumber of contributing factors in his
decision to move from Turkey to the northern pa€gprus in the 1990s.

The applicant has claimed that he would be targetedarm by the authorities in Turkey if
he returned to Turkey now or in the reasonablydeeable future because of his profile as a
known supporter of various Kurdish nationalist esuand because of his desire not to be
silenced in promotion of such causes.

In March 2007, the United States Department ofeStgported as follows about the treatment
of Kurds and other minorities in Turkey generalhdaof the restrictions placed by authorities
on the promotion of Kurdish language and Kurdisgnidy:

The law provides a single nationality designationdll citizens and does not recognize ethnic gsoup
as national, racial, or ethnic minorities. Citizerfigkurdish origin constituted a large ethnic and
linguistic group. Millions of the country's citizemdentified themselves as Kurds and spoke Kurdish.
Kurds who publicly or politically asserted their ilish identity or publicly espoused using Kurdigh i
the public domain risked censure, harassment,asegution (see sections 2.a. and 2.b.).

The government maintained significant restrictionghe use of Kurdish and other ethnic minority
languages in radio and television broadcasts apdlitications (see section 2.a.).

The Ministry of Education did not respond to the AR2005 letter requesting that it remove the book
On This Path from of its reading curriculum lishéeTHRA protested that the book had racist statesnent
about Armenians, including, "Are you human, you &nian?" At year's end the HRA was not able to
confirm whether the ministry removed the book.

A number of private Kurdish language courses clakgthg the year, citing a lack of students.
Kurdish rights advocates said many Kurds couldafilmrd to enroll in private classes. They also
maintained that many potential applicants wereriittated because authorities required those engollin
in the courses to provide extensive documentsydhiiay police records that were not required foeoth
courses. They maintained that the requirementsidéted prospective applicants, who feared police
were keeping records on students taking the courses



Individuals could not criticize the state or govaeant publicly without fear of reprisal, and the
government continued to restrict expression bwiddials sympathetic to some religious, politicaida
Kurdish nationalist or cultural viewpoints. Actidebates on human rights and government policies
continued, particularly on issues relating to tbardry's EU membership process, the role of the
military, Islam, political Islam, the question ofifks of Kurdish origin as "minorities”, and the toisy

of the Turkish-Armenian conflict after World WarHpwever, persons who wrote or spoke out on such
topics, particularly the Armenian issue, riskedsaution. The Turkish Publishers Association (TPA)
reported that serious restrictions on freedom pfession continued despite legal reforms related to
the country's EU candidacy.

In December 2005 an Ankara court began the tridRobfficials of the pro-Kurdish party Hak-Par for
speaking Kurdish at a party convention and distiitguKurdish-language invitations to the
convention. During the trial the prosecutor askezljidge to assist in opening a case to close down
Hak-Par. The judge did not rule on that requesgdsr's end.

The government maintained significant restrictionghe use of Kurdish and other minority languages
in radio and television broadcasts. RTUK regulatibmited minority-language news broadcasts to 45
minutes per day; however, RTUK ended time restidifor minority-language cultural shows or

films. Previously such broadcasting was limitedifominutes per day and four hours per week for
television broadcasting, and 60 minutes per dayfiechours per week for radio. RTUK maintained
that its regulations require non Turkish radio pamgs be followed by the same program in Turkish
and that non-Turkish television programs have Tlrlsubtitles. Start-up Kurdish broadcasters
reported that these were onerous financial obbgatihat prevented their entry into the market. The
state-owned TRT broadcasting company provideddidhitational programming in Kurdish and three
other minority languages.

Authorities occasionally censored media with pra<dsh or leftist content, particularly in the
southeast, by confiscating materials or temporatdging down the media source at issue. The TPA
reported that the most serious problem during #& was a large increase in complaints filed by
ideologically motivated attorneys, and then acagpiethe courts, on grounds such as insulting
Turkishness or the memory of Ataturk. During tharyprosecutors initiated court proceeding against
77 journalists, 22 publishing houses, 41 writeikg franslators, and 43 books. Twelve of thesescase
ended in acquittals, nine in convictions, four mofisuit," and 18 were pending at year's end.
Prosecutors charged 65 persons during the year rasel Code Article 301, which criminalizes
insulting "Turkishness." (United States Departnarbtate Country Reports on Human Rights
Practices — Turkey, 2006 March 2007)

In the same report, the United States Departme8taie commented on the treatment of
demonstrators by authorities in Turkey generatigluding Kurdish demonstrators who
participated in various demonstrations, includireyidz celebrations. The report also made
some comments in relation to the historical treatnoé Nevroz celebrations by Turkish
authorities. The comments are as follows:

The law provides for freedom of assembly; howether,government restricted this right in practice.
Significant prior notification to authorities isqeired for a gathering, and authorities may retstric
meetings to designated sites.

Police killed demonstrators during the year. Famegle, government security forces killed a number
of persons during violent riots in the southeastgynof Diyarbakir, which emanated from large pabl
funeral processions held for dead PKK members.HRE reported that in late March and early April,
during rioting, the police and military killed 14&rsons, including five children.

The trial of nine DEHAP officials for being membefsan illegal organization continued at year's.end
The nine officials were charged after they alletfeat police shot and killed Umit Gonultas during a
protest in support of Abdullah Ocalan, imprisoneader of the PKK. According to the HRA, there was
no evidence that demonstrators used weapons dinéngitercation. No one has been prosecuted for
the death of Gonultas.

No investigation was initiated by law enforcemartbithe 2005 death of Hasan Is, whose relatives and
other witnesses claimed was shot and killed bycpdliuring an altercation at a funeral ceremony for
PKK militants in Batman Province.



No further information was available regarding gdieons that in October 2005 Istanbul police shot
and killed Atilla Gecmis during demonstrations upport of Abdullah Ocalan.

Police beat, abused, detained, or harassed sonmendeators.

On March 14, a local prosecutor opened a case stgadmpolice officers alleged to have used
excessive force during a March 2005 InternationahWn's Day demonstration in Istanbul. The case
was ongoing at year's end.

On May 2 security forces arrested three Kurdislvists--Ibrahim Guclu, Zeynel Abidin Ozalp, and
Ahmet Sedat Ogur--as they prepared to peacefulitept the recent killings of civilians by security
forces in the southeast. The men were charged uwihelgkntiterror Law for "making propaganda for
the PKK." Their trial continued at year's end.

Unlike the previous year, police did not interfardNevruz celebrations. There was no information
regarding police detention of DEHAP officials artddents in connection with 2005 Nevruz
celebrations.

The six juveniles charged for allegedly burning Thekish flag during Nevruz celebrations in Mersin
in 2005 remained free while their trial continuédear's end.

During a September 2005 rally in support of PKKdieraAbdullah Ocalan in Siirt province police
detained 39 demonstrators; one of the demonstrdieds The public prosecutor dismissed the
demonstrators' complaint that alleged the policet bed harassed them. Prosecutors later charged the
demonstrators for chanting illegal slogans andgeening an illegal march. The trial continued atnga
end Prosecutors charged Police Sergeant G.Y. inextion with the death of 35 year-old-
demonstrator Abdullah Aydan. The court acquittezigrgeant in July.

The October 2005 ruling that ordered 20 defendantsy fines of $74 (100 lira) each for hanging
placards with the letters found in Kurdish but matkish was under appeal at year's end.
Proceedings continued at year's end in the app¢aé 2004 conviction of HRF psychiatrist Alp Ayan
and codefendants for holding an unauthorized detration. (United States Department of State,
Country Reports on Human Rights Practices — TurRégg 6 March 2007)

In recent months, the Turkish government has beangaged in a new battle with the
outlawed separatist Kurdish group known as the Isted Workers’ Party (PKK). Although
it appears that this battle is currently being faugn the border regions between south-east
Turkey and the semi-autonomous Kurdish region énntbrth of Iraq, this report from The
Economist highlights the complexity this disputeates for the millions of Kurds who live in
Turkey, with a significant rise in Turkish natiorssh and attacks on Kurdish owned stores
and offices in various parts of Turkey:

The effects of northern Iraq on Turkey's Kurdsrame complex than they seem.

STANDING by the stream that separates the haml€waikoy from northern Irag, Hisyar Ozalp, a
young Kurdish lawyer, gestures towards a clustquimi houses on the opposite bank. “That is
Kurdistan,” he says. “And so is this.” Any convdisa in Ovakoy shows why Turkey is so nervous
about the effect of the Iragi Kurds' semi-indeperidtatelet. “| don't like Turkish, it's no good,”
declares Fatma, a five-year-old, using the comntdfeslish dialect. A gaggle of Turkish conscripts
stares in mute incomprehension.

In the province of Hakkari, members of a group irepby the Kurdistan Democratic Party (KDP) of
Masoud Barzani, president of Iraq's Kurdish regishisper of a new plan to unite the Kurds of
Turkey, Syria, Iran and Irag. Until recently, thKiDbP-Bakur disavowed the Kurdistan Workers' Party
(PKK), which has escalated its long war againsthhkish army, killing 48 soldiers in October alone
Today it says armed struggle may be “the only wayné Iraqi Kurds' march to independence since the
1991 Gulf war has stirred excitement among Turk&gts Kurds (roughly half of all Kurds). Mr
Barzani's autobiography is being snapped up evasgavhilraqi Kurdistan is like a beacon,” says
Ibrahim Guclu, a Kurdish politician.

Like many Kurds, he believes that Turkey's threatlbbber the PKK in northern Iraq is a cover for a
full-scale invasion aimed at Iraq's Kurds. Warmasde the Turkish media are howling for retribution
against Mr Barzani for providing a haven for thekRBAr Barzani, who lost 200 of his own fighters
helping the Turkish army against the PKK in the@9%ays he would be happy to mediate but insists



that the Turks should first recognise him as thedsulegitimate representative. Nothing doing, says
Turkey, which this week announced new sanctiongiagthose who support the PKK.

Despite Mr Barzani's popularity, the Turks can thkart from the millions of Kurds who have no
desire to break away. That was the message ofith@dnd election, says Sehmus Akbas, a Kurdish
businessman in Diyarbakir. He is thinking of thg fains made by the Justice and Development (AK)
party in Kurdish areas, at the expense of the prodish Democratic People's Party (DTP). Such is the
appeal of AK's mix of liberalism and Islamic pighat it might even wrest Diyarbakir, the Kurds'
unofficial capital, from the DTP in local electionext March.

Relations between Turks and Kurds are as intimatbey are fraught and complex. “We are like flesh
and fingernalil, inseparable,” says Mr Akbas. Manyds cling to sentimental notions of an
independent state. But the reality after centwfehabitation, intermarriage and economic
integration is that “drawing boundaries has becanmossible”, as Hasim Hasimi, a Kurdish
politician, puts it.

Take Istanbul; home to some 2m Kurds, and easéiywbrld's biggest Kurdish city. Many Kurds are
poor and unemployed, often victims of the armytwslted-earth campaign against the PKK in the
1990s. Not surprisingly, they tend to support tigels. Yet thousands of middle-class Kurds with
summer homes on the Aegean coast, who want thiéresh to learn English not Kurdish, have little
interest in politics. There are few signs that hemnh Iraq is luring Turkey's Kurds. More ethnic Ksir
than Turkish Kurds do business there.

The frenzy of nationalism that has gripped Turkiege the PKK killed 12 Turkish soldiers and
kidnapped another eight on October 21st is thréagen upset the fragile balance at home. In the
western city of Bursa, ultra-nationalist vigilantesently vandalised a chain of stores owned by a
Kurdish family, after rumours spread that it watphegy the rebels. DTP offices throughout Turkey
have been pelted with rocks and, in one placeyrséte.

“Is Turkey going towards partition?” asks Sezgimiikulu, a human-rights lawyer in Diyarbakir. Very
probably not. But with every funeral of a Turkighidier, calls for revenge are growing. Ordinary
Kurds risk being caught in the crossfire.( The Enuist ,Dreams and Realityl November 2007,
http://www.economist.com/world/europe/displaystofyn?story_id=10064699)

The BBC has also recently reported on the riseuokish nationalism over recent months as
the brazen attacks by the PKK on Turkish soldiergetresulted in a series of deaths:

The coffin of a Turkish soldier - draped in the sl white national flag - was loaded onto my plane
back from the Iraq border region to Istanbul thesk:

Soldiers stood and saluted as the flight tookazfrying the latest casualty in weeks of intendifie
clashes with the Kurdish separatist Kurdistan Wiglarty (PKK).

Almost every day now the newspapers here are filesoldiers' life stories and pictures of their
funerals. Many of those dying are young conscripts.

These casualties - and the deaths of 12 soldiersapture of eight more in one PKK ambush in
particular - are fuelling anger and frustratiorurkey.

There is a sense that Turkey is battling alonersgaine PKK - a group that the US and EU both label
as "terrorist".

Ankara argues that the mountains of northern leaglbecome the PKK's safe haven and command
centre.

"Something has to be done!" has become almostcamatase here now, from sober commentators to
furious protesters on the streets.



Government under scrutiny

"The public's patience is really running out,” s®gadikal newspaper columnist Haluk Sahin. He
describes himself as pessimistic about what corags n

Last month, the Turkish parliament authorised theegnment to order cross-border military
operations, if required.

"The Turkish government is clearly reluctant to foree in northern Iraq, but it's under tremendous
pressure to come up with something. We have se@tygromises for such a long time," he says.

Turkey has complained for months about PKK bassigénnorthern Irag and what it sees as a US and
Iraqi failure to act against them.

With tension now so high, all attention is focusedFriday's visit by US Secretary of State
Condoleezza Rice to Ankara and the meeting betWeieme Minister Recep Tayyip Erdogan and
President George Bush in Washington that follows/amday.

"I will tell him (Bush) that we expect immediaterayete steps against the terrorists," Mr Erdogéh sa
this week. "The problem of the PKK is a sincerégttfor everyone. It is important to determine the
fate of our future relations."

On Wednesday, a Pentagon spokesman said the USowagiving Turkey more intelligence on PKK
positions inside Iraq. But commentators here fegh® Minister Erdogan will have to emerge from his
talks with President Bush with more than that - enubt are sceptical.

"If the US does not provide an acceptable solutiothis crisis, then the Turkish government cannot
afford to stand still," says columnist Mehmet Aliskali.

"The Turkish population expects the governmenetxh the PKK a lesson. Everyone knows the PKK
will not be wiped out with military action. But theverriding feeling is that something has to beedon
to prove that Turkey will not hesitate in suchtaaiion," explains Mr Kislali.

Targeted strikes

Turkey has been massing troops on the Iragi baidee Spring. Some reports suggest up to 100,000
soldiers are now in the region. But the consenso&ins that Turkey would prefer to avoid a major
ground offensive.

"Creating a buffer zone across the border would rrelarge number of soldiers. Targeted operations
can be repeated many times and need much less5Gapecial forces soldiers, two planes, two &ttac
helicopters," says retired Maj-Gen Armagan Kuloglu.

"It is impossible to stop the PKK this way - theget is togion reduce their activities. If our aaft
bomb according to intelligence they can destroyestogistics bases and provide a morale boost to
Turkish public opinion. That will also put pressune the PKK, the Iragi Kurds and even the US," he
explains.

The onset of winter would make any ground incursiare difficult; more doveish Turks hope it will
also subdue PKK attacks, thereby easing pressutteeagovernment.

But it appears preparations for possible largeesopkrations are under way.

Shortly after parliament voted to authorise possibllitary action, the health ministry distributad
circular to state medical facilities warning themprepare to send doctors to southeastern Turkey or
northern Iraq if required.



There have been 24 cross-border operations ingoblefore. The head of the Ankara Doctors' Union
describes such a circular as "unusual.

Belligerent mood

Ahead of the Erdogan-Bush meeting Turkey does appdze holding fire, both on major military
action and fully-fledged economic sanctions.

But Ankara has been talking tough for so long, maere feel it is time for action.

Nationalist feeling is running at fever pitch. Tistk flags - already prominent - now adorn most
buildings, many cars and businesses.

This weekend left-wing trade unionists and rightsups will demonstrate in Ankara against military
action.

"I think the US will find a way to calm the publiere, to convince the government that America will
act to help us," one man who will travel from Idiahfor the protest told the BBC.

But the demonstration he is heading for is likelyoe small.

Any military action in northern Irag would inevitigtmean more Turkish soldiers die, not fewer. That
fact seems no deterrent though.

"As the losses here increase, so does the demanduoter-action - for a strong response,"” explains
Mehmet Ali Kislali.

At the mass funeral of one soldier this week hidomi told her two young sons not to cry - and tadhol
their Turkish flags up higher. (BBC NewB,rkish anti-PKK anger mount2 November 2007,
http://news.bbc.co.uk/2/hi/europe/7073718.stm)

The BBC has also reported on the “coded” suppanivshfor the PKK by some of the
millions of Kurds who live within Turkey and who maot necessarily support the PKK or
its actions but continue to espouse the cause afiguidentity and the cause of a Kurdish
homeland:

Amine Yigit is in her late 60s and sat in frontroé surrounded by some of her extended family
spanning four generations.

She boasts three sons, four daughters and as mdygrandchildren (she does not know the exact
number).

But as we sat drinking tea on a baking hot aftennadcher home in south-eastern Turkey, she was not
thinking about the family members surrounding beit,about a son she last saw 15 years ago.

On the little wooden table in front of us was afoigoaph of Sincan Yigit.
He was wearing makeshift army fatigues with a sfieng across his back.
He was smiling, he looked happy.

The photo was taken shortly after Sincan left filage, family and old life behind, to start a n&fe
as a guerrilla fighting for the Kurdistan Workerrfy or PKK.



"l didn't cry," she told me "when | heard he'd bé&éled in fighting with Turkish troops. I'm prouaf
him, he is a martyr."

"He died honourably. He was fighting for Kurdiskdédom, for Kurdish rights."
Widespread support
In this part of Turkey Amine Yigit is not alone liosing a loved one to the PKK.

The south-eastern flank of the country is a Kurdiishrtland where most of the nation's 20 million
Kurds live.

Kurdish political leaders will tell you (in privatéhat at least 80% of their people support thelseb
and are proud if a family member is "living in thuntains."

But for Turkey and much of the rest of the worltk PKK are terrorists pure and simple.
A ragtag bag of killers who use violence to sehasrtpolitical ends.
Such thoughts are never in the minds of most Klivdsy in Turkey.

| spoke with Metin Bayik in a remote location highthe foothills of the Judi Mountains which form
part of the border with northern Iraqg.

"The Turkish Army is watching everyone," he told,fwe can't talk out in the open, it's too
dangerous."

He spoke about his brother Abdullah who joinedRKe& in March 1984 and - as far as he is aware - is
still alive and fighting the Turks.

He is now well into his 50s. | asked Metin if hendoned the tactics of the PKK in using violence.
"I condemn the violence of all sides in this stiegghe told me diplomatically.

"I'm neither proud, nor ashamed of my brother. Weds are an oppressed people and while | might
not wholeheartedly agree with their methods, th&KPKfighting for us and that IS something to be
proud of.

'Oppressed minority'
The PKK is fighting for a separate homeland in beraistern Turkey for the Kurds.
Living under the Turkish flag they say means liviikg second class citizens.

And this is hot a new phenomenon. They will telliytbey have been an oppressed minority for
centuries going way back to the rule of the Ottorfiarks.

Nowadays, the Kurdish language is not allowed ttabight in schools.

Kurdish children must learn only Turkish while Kigld programming on TV is restricted to one hour a
week.

It is these kinds of assaults they say on Kurdidtuce and heritage that the PKK despises - amgite
the guerrillas and their supporters believe, toydeho they are.



To make everyone who lives within Turkey's bord&rgkish.

The government in Ankara is now contemplating &drdund offensive into northern Iraq to flush out
the PKK.

The Kurds | spoke to say they do not want a waat, éimough blood has been spilled, what they want
are their rights as Kurds.

It is very unlikely Turkey will any time soon agréetheir demands, so it seems more mothers like
Amine Yigit are destined to lose their sons tormuntains. (BBC Newsd<urds show coded support
for PKK, 26 October 2007, http://news.bbc.co.uk/2/hi/med@ast/7062971.stm)

Another article from the BBC in early October 20@/hjlst focusing primarily on the
prosecution of people promoting the Armenian candairkey rather than the Kurdish
cause, highlights that the Turkish state contirtaesygressively pursue those who it
considers are attacking the cause of ‘“Turkishnasd’promoting separatist or minority
causes. The report also discusses the continugad peosecution of journalists who write
about the killings of Kurds or Armenians. It stasessfollows:

The son of murdered Turkish-Armenian writer Hramihas been found guilty of insulting
"Turkishness", along with another newspaper editor.

Arat Dink and Serkis Seropyan were convicted aiterting Dink's claims that the killing of
Armenians by Ottoman Turks from 1915 was genocide.

The verdict came a day after a US congressionahdtiee backed a bill labelling the killings as
genocide.

Turkish leaders reacted angrily, but the decisias welcomed by Armenians.

The non-binding US vote, passed by 27 to 21 vogasémbers of the congressional House Foreign
Affairs Committee, is the first step towards holglm vote in the House of Representatives.

Outspoken

Arat Dink and Mr Seropyan, who both work as editr&\gos, a leading bilingual Turkish and
Armenian weekly newspaper, were given one-yearendgd sentences for printing comments made
by Hrant Dink during an interview.

Dink, the editor-in-chief of the newspaper, was oh&urkey's most prominent Armenian voices.

He was shot dead outside his Istanbul office inldan2007.

At the time he was appealing against a prior cdincor the same offence - insulting the Turkish
identity under Article 301 of the country's penatie.

Turkey faces ongoing international pressure topstita offence, under which dozens of writers who
have been charged, often for articles dealing iltings of Kurds or Ottoman Armenians.

Hundreds of thousands of Armenians died in 1915thadollowing years at the hands of Ottoman
Turks.

Armenians have campaigned for the killings to bscdbed internationally as genocide. More than a
dozen countries, various international bodies aadynWestern historians have done so.

Turkey admits that many Armenians were killed buatenies any genocide, saying the deaths were a
part of World War I.



Turkey and neighbouring Armenia still have no afficelations. (BBC News, Pair guilty of 'insulting
Turkey', 11 October 2007, http://news.bbc.co.ulkggéi/-/2/hi/europe/7040171.stm)

These reports from the BBC and from The Econorafgbear to indicate a more hard-line
approach from Turkish authorities to those who aspaauses associated with Kurdish
identity and Kurdish nationalism. The current coaing animosity has heightened tensions
in the region as a direct result of attacks byRK& killing Turkish soldiers and counter-
attacks by the Turkish armed forces on PKK pos#ion either side of the border between
Turkey and Iraq. There is still a strong possipittiat this current conflict may escalate with
further attacks and even the possibility of all-aatrfare.

The latest reports of the conflict indicate thaDecember 2007 the Turkish military
conducted air raids on suspected PKK strongholdsarkurdish-controlled northern region
of Iraq (International Herald Tribun&urkey claims airstrikes against Kurdish rebels$ekll
more than 15025 December 2007, http://www.iht.com/articles/2Q@/25/africa/kurds.php,
accessed 3 January 2008) and that police in Istdr@ve used facial recognition technology
to arrest 25 people who were “suspected of setitiado vehicles in recent pro-PKK Kurdish
separatist protests” (ReuteBsess Digest — Turkel December 2007,
http://www.reuters.com/article/rbssConsumerGooddRetdilNews/idUSL31303974200712
31, accessed 3 January 2008). These reports iadiwtthe conflict is continuing to
escalate, which would increase the pressure onsuardiurkey who openly support the
cause of increased rights for Kurds and who prorHatelish nationalism at a time when the
Turkish state is engaged in battles against the.PKK

The Tribunal has already found that the applicast teen imputed with a political opinion
by authorities in Turkey in the past as a sympathizth various Kurdish causes. In the
context of events over recent months in Turkey@mdn the heightened tensions these
events have caused within Turkey, the Tribunah@hle to completely dismiss the
possibility that the applicant may be of some ieséto the Turkish authorities in the
reasonably foreseeable future if he returned ti&@wrparticularly given the applicant’s
strong assertions at the hearing that he did nat teesuppress his ideology and his belief in
the Kurdish causes he espoused.

In determining if the applicant’s fears are wellifaled the Tribunal must assess whether
there is a real chance of persecution. A “real cbars one that is not remote or insubstantial
or a far-fetched possibility. A person can haveedl-founded fear of persecution even
though the possibility of the persecution occuriigmgell below 50 percent. Based on all of
the above, the Tribunal is unable to conclude titiapossibility that the applicant would be
harmed by Turkish authorities is one that is remiotubstantial or far-fetched. Although the
likelihood of such harm may be unlikely or everslésan a 50% probability, the Tribunal is
satisfied, based on all available evidence, thitefapplicant was to return to Turkey now or
in the reasonably foreseeable future there islacheance that he would face persecution for
his actual and imputed political opinion as a sufgyaf Kurdish nationalist causes.

The harm the applicant fears upon return to Turkeludes arrest, detention and possible
prosecution. Although any such prosecution woulthdeed on articles of the Turkish penal
code, the Tribunal accepts that the applicant wbeldo charged because of his political
opinion and his expression of Kurdish identity. fidfere such articles of the Turkish Penal
Code are not the type of laws that are appropaattadapted to achieving some legitimate
object of the country concerned (as peplicant A & Anor v MIEA & Ano(1997) 190 CLR
225 andChen Shi Hai v MIMA2000) 201 CLR 293) but are instead laws thabeeditely



suppress the ability of minorities like the Kurdditeely express their political opinion and
therefore give rise to convention related perseaulti

As the applicant fears harm directly from the Takkstate, there is no issue in relation to
effective state protection. Relocation within Turke not an option reasonably available to
the applicant as the fear of persecution from Rlrlauthorities for his political opinion as a
supporter of Kurdish nationalist causes would aggjyally across the whole country. As the
northern part of Cyprus is not and has never bgearteof Turkey, the Tribunal finds that any
possible relocation to this place to avoid the hhenfears in Turkey would not constitute
internal relocation for the applicant.

On the basis of all of the above, the Tribunahigs$ied that the first named applicant has a
well-founded fear of persecution in Turkey becaofskis actual and imputed political
opinion as a supporter of Kurdish causes, Kurdightity and Kurdish nationalism.

The applicant has lived and worked in the northpam of Cyprus for many years. The
Tribunal has therefore considered whether the eapiiwould have effective protection in
Cyprus.

Cyprus is an independent nation which is a memb#reoEuropean Union and the United
Nations. However, in 1974 the northern part ofiii@nd of Cyprus was invaded and illegally
occupied by Turkish forces and the nation contirtodse divided by a “green line” some 34
years later. The northern part of the island thabintrolled by Turkish occupying forces
declared itself an independent state in 1983, hewigwas never been recognized as an
independent state by any nation other than Turkdglitionally a series of United Nations
resolutions have stipulated that the northern gla@typrus is illegally occupied by Turkish
forces (United States Department of St&teyuntry Reports on Human Rights Practices —
Cyprus 20066 March 2007; Freedom Houseeedom in the World — Cyprus 2Q07
http://www.freedomhouse.org/template.cfm?page=228ty=7162&year=2007, accessed
18 January 2008).

The applicant has made no claims that he is amddtaf the Republic of Cyprus or that he
has ever lived in any part of Cyprus controlledlos government of the Republic of Cyprus.
Therefore the Tribunal finds that the applicant hasight to enter and reside in Cyprus. As
he outlined at the hearing, he has lived only enTarkish-occupied territory in the northern
part of Cyprus. To do so, the applicant has claithatihe needed to pass through border
controls in both Turkey and in the northern parCgprus and he needed to obtain
permission to remain in the northern part of Cyppuesumably from the self-styled
authorities in that part of the island.

The Tribunal must therefore determine whether #tiestyled authorities in the northern part
of Cyprus constitute a country for the purposesaation 36(3)-(5) of the Act. There is no
case law examining the meaning of country for thppses of section 36. Koe v MIEA &
Ors[1997] FCR 289 the Court considered the term aguntrelation to Hong Kong prior to
its reversion to Chinese sovereignty for the puegad Article 1A(2) of the Convention. In
that case, Tamberlin J took the view that havigare to the humanitarian purpose of the
Convention it was not appropriate to approach ¢ t'country” in a narrow technical way
that excludes colonies or other entities that atdndependent sovereign states. His Honour
held that the term “country” in “country of natiditg’ is used to denote a country capable of
granting nationality but in the phrase “countryfamfmer habitual residence” it is used to
denote a country that does not have this capabii¢yconcluded that although Hong Kong



did not have an independent capacity to enterl@gal relations it was appropriate to treat it
as a country for the purposes of Article 1A(2)tdsad a distinct area with identifiable
borders, its own immigration laws and a permangentifiable community.

The Full Federal Court INBGM v MIMIA[2006] FCR 522 held that the law in relation to
section 36(4) of the Act reflected Article 1A(2)chtinat considerations and case law
applicable to Article 1A(2) should also be appliegrovisions in section 36(4). Given this
approach by the Full Federal Court, it would beoimsistent to approach the term “country”
in a different manner under Article 1A(2) with thatder section 36(3)-(5). Therefore the
Tribunal finds that it is bound by the findingsTdmberlin J irKoe, above, and that
“country” for the purposes of section 36(3)-(5)based on applicable case law, a distinct
area with identifiable borders, its own immigratiaws and a permanent identifiable
community.

The self styled republic in the northern part op@s is not recognized as a country by any
nation other than Turkey. The Republic of Cyprusmb sovereignty over the entirety of the
island of Cyprus and does not recognize any bomfetse self-styled republic in the
northern part of Cyprus. The United Nations dodsr@cognize the self-styled republic in the
northern part of Cyprus and also does not recogtszerders. Although United Nations
troops patrol the “green line”, they do this to geke peace between potentially warring
parties and the United Nations continues to workeamiting the island of Cyprus under one
government. On the basis of the lack of any intiwnal recognition of the territorial claims
of the self-styled republic in the northern parGyfprus and on the basis of a lack of any
international recognition of any actual bordershi$ self-styled republic, the Tribunal finds
that the self-styled republic in the northern mdr€Cyprus is not a distinct area with
identifiable borders and therefore does not meztd#ifinition of “country” for the purposes
of section 36(3) of the Act. Accordingly, the Triml finds that the applicant cannot access
effective protection in a safe third country eviehe had the ability to freely access the
northern part of Cyprus. Therefore, the Tribunadlf that the first named applicant has no
legally enforceable right to enter and reside in thiird country for the purposes of section
36(3) of the Act.

CONCLUSIONS

The Tribunal is satisfied that the first named agapit is a person to whom Australia has
protection obligations under the Refugees Convaniitierefore the first named applicant
satisfies the criterion set out in s.36(2)(a) f@ratection visa and will be entitled to such a
visa, provided he satisfies the remaining criteria.

The Tribunal is satisfied that the first named agapit is a person to whom Australia has
protection obligations under the Refugees Convaniitierefore the first named applicant
satisfies the criterion set out in s.36(2)(a) f@ratection visa and will be entitled to such a
visa, provided he satisfies the remaining criteria.

No specific claims were made by or on behalf ofdtieer applicants. The Tribunal is

satisfied that they are wife and son child respedbtiof the first named applicant for the
purposes of s.36(2)(b)(i). The fate of their apgiien therefore depends upon the outcome of
the first named applicant’s application. They Wil entitled to protection visas provided they
satisfy the criterion set out in s.36(2)(b)(ii) atheé remaining criteria for the visa.



DECISION
The Tribunal remits the matter for reconsideratioti the following directions:

(1) that the first named applicant satisfies s.3@Rof the Migration Act, being a
person to whom Australia has protection obligationder the Refugees
Convention; and

(i) that the second and third named applicantsfyas.36(2)(b)(i) of the
Migration Act, being the spouse and dependant cesady of the first named
applicant.

| certify that this decision contains no informatihich might identify
the applicant or any relative or dependant of fhy@ieant or that is the
subject of a direction pursuant to section 44thefMigration Act 1958,
Sealing Officer's .D. PRRTZB




