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DECISION RECORD

RRT CASE NUMBER: 0800484

COUNTRY OF REFERENCE:  East Timor

TRIBUNAL MEMBER: Paul Fisher

DATE DECISION SIGNED: 1 May 2008

PLACE OF DECISION: Melbourne

DECISION: The Tribunal remits the matter for reconsideratiotin

the following directions:

(1) that the first named applicant satisfies s.36(2)(a)
of the Migration Act, being a person to whom
Australia has protection obligations under the
Refugees Convention; and

(i) that the second named applicant satisfies
s.36(2)(b)(i) of the Migration Act, being the
dependant of the first named applicant.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of decisions magea delegate of the Minister for
Immigration and Citizenship to refuse to grantdipelicants Protection (Class XA) visas
under s.65 of th#ligration Act 1958the Act).

The applicants, who claim to be citizens of Eastdn, arrived in Australia and applied to the
Department of Immigration and Citizenship for Pobien (Class XA) visas. The delegate
decided to refuse to grant the visas and notifiedaipplicants of the decision and their review
rights by letter.

The delegate refused the visa application on teeslihat the first named applicant is not a
person to whom Australia has protection obligationder the Refugees Convention

The applicants applied to the Tribunal for reviehe delegate’s decisions.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that #ygplicants have made a valid application
for review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafRg to the Status of Refugees as
amended by the 1967 Protocol Relating to the StftRefugees (together, the Refugees
Convention, or the Convention).

Section 36(2)(b) provides as an alternative cotethat the applicant is a non-citizen in
Australia who is the spouse or a dependant of acit@en (i) to whom Australia has
protection obligations under the Convention andwho holds a protection visa.

Further criteria for the grant of a Protection @l&A) visa are set out in Parts 785 and 866
of Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingitticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being



outside the country of his former habitual residgng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition mumber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225MIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents S152/20@804) 222
CLR 1 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmaeticular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Hamgludes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesg@inst a person as an individual or as a
member of a group. The persecution must have aziadffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthaf persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd persecution feared need nosbkely
attributable to a Convention reason. However, mersen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for amtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqment that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odqrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.



In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicant§he Tribunal also
has had regard to the material referred to in tleghte's decision, and other material
available to it from a range of sources.

Background and Claims:

The first-named applicant, Person A, is nationatas$t Timor, of Ethnicity XY and of a
Catholic religion. The second-named applicant, &eB;, is the sibling of the first-named
applicant, also a national of East Timor. He/sHéessi from a medical condition.

The applicants arrived in Australia in the earlP@§, as the holders of visas granted to them
in the early 2000s.

In the early 2000s, the applicants lodged a Priote&tisa application with the Department in
which only the first-named applicant made claimbimown right, although they appear
from their nature to express concerns about thetysaf the second-named applicant as well.

The protection claims are set out in response tes@uns 39 to 44 of the Protection Visa
application Part C.

In response to Question 40 the applicant indidduaishe is seeking protection in Australia so
that he does not have to go back to East Timor.

In response to Question 4&hy did you leave that countrghe applicant states as follows:

[Information about the applicant’s submission aneghish accordance with s.431 as it
may identify the applicant]

My sibling Person B and | left the country in trelg 2000s to attend the funeral of
our late sibling Person C. However after arrivirege, | told my family in details
what had been happening to us in East Timor, tleegime concerned and suggested
that we should seek protection in Australia. [nfation deleted: s.431]

| joined the group in [year specified]. [Informatideleted: s.431].

After East Timor gained independence, | continwechéet with the other members
on a social basis. [Information deleted: s.43h]the early 2000s, | was surrounded
by a group of people, who belonged to another goalipd Group 2, [information
deleted: s.431]. Group 2 had a conflict with Grdaup Dili, where | was working at
that time. Someone told them | was a member ofidoand Group 2 members
surrounded the building where | worked. They dasaiatipe building and demanded
that | come out. | got panic and | rang my friefrdgn Group 1 who came and began
to fight with Group 2 and during the chaos, | fted building and went home. The



next day | made arrangement to flee to Countryhile in Country X, | rang my
friend in East Timor, who told me that Group 2 mensbwere still looking for me,
they have gone to the building where | work to lémkme. Once my visa in Country
X expired, | returned to East Timor to get a nesavdnd went back to Country X
again. Since then, | have not been able to getaioyment, because of fear of
further attack. | hid myself at home and if | tadyo out, | would only travel in a car
and | would only go out when it is absolutely nesagg. My sibling Person B does
not have political connection, but due to his/hedinal condition, he/she was
attacked this year because of his/her behaviousheehas not been formally
assessed, but ever since he/she was a child, heddHearning and behavioural
difficulties.

In response to Question 4&hat do you fear may happen to you if you go badkat
country, the applicant responded:

| fear that | would be killed by the members of Gv®. There are many people who
joined Group 1, but as | am Ethnicity XY, | am as¥ target, because | stood out. |
know of other ethnic Ethnicity XY young men who anembers of Group 1 and they
have been attacked by Group 2 members.

In response to Question 48ho do you think may harm/mistreat you if you gokbthe
applicant responded:

If I were forced to return, | fear that the membeair&roup 2 would harm me as they
have shown that they are capable of that.

In response to Question 48hy do you think this will happen to you if youlgek the
applicant responded:

| believe this will happen to me, because of theent conflicts between Group 1 and
Group 2 and the conflicts between the differenugsoin East Timor. Even though,
we have the international forces present in Easbr,ithey are not able to resolve
these conflicts. There is still a lot of fightibgtween groups taking places in East
Timor, when the international police or peacekegpgrived, they quickly dispersed.
But once the peacekeepers are gone, they resumédhh

In response to Question 44 you think the authorities of that country caml avill protect
you if you go back? If not, why ntihe applicant responded as follows:

| do not believe that the government of East Timould harm me, but | seriously
doubt their ability to protect me. The governmiggelf is full of division and the
police forces are in total disarray. The interoaail forces are not easily accessed by
local people due to a number of reasons, suchgsd@e for example.

The application form also states at Part B Questibthat the applicant will provide later a
detailed statement outlining the reasons why hehamdibling cannot return to East Timor,
and a copy of the a report. However, no such nateas submitted to the Department.

The application was refused by a delegate of thadtr in the early 2000s, without the
applicants having been interviewed. The delegateloded that although the applicant
being a member of Group 1 could possibly be tatgbtethe rival group, Group 2, she did
not accept that being involved in gang rivalry dadosed persecution for a Convention
reason, and also noted that the applicant wouldstafforded the same level of protection
from local police and security forces as any othast Timorese national although, itis a
guestion of whether equivalence is the relevantaed is the effectiveness of that protection,



which is surely more important. The delegate ndted the applicant had stated that he was
not involved in any political activities since thdonesian occupation ended and she
considered that the difficulties he may have fagede not politically motivated but random
acts of gang violence and that they were not itgitidor reasons of any actual or imputed
political opinion. Further, she found that his nership of the group, Group 1 did not
constitute membership of a particular social gronger the Refugees Convention, as
membership was not unchangeable, innate or fundahterthe applicant’s identity.

Review Application
An application for a review of that decision wasawed by the Tribunal.
The Tribunal wrote to the applicants inviting thesrattend a proposed hearing.

A letter was received from the applicants’ newlpaipted representatives, apologising for
the late notice and enclosing the following suppgrtdocuments:

* a statutory declaration by the review applicanedahe early 2000s as follows:

[Information about the statutory declaration amehidleaccordance with s.431 as it
may identify the applicant].

1. I make this Statutory Declaration in supportrgf Application for Review at the
Refugee Review Tribunal.

2. lwas bornin the early 1980s, in the districDéstrict Y in East Timor. District
Y is part of East Timor. | have no recollectionlié# in District Y and | do not
know when my parents moved to Dili. However, | @nember what it was
like to grow up in Dili.

3. I'had many siblings. Sadly, one sibling passedy recently. My ethnicity is
Ethnicity XY and my religion is Catholic.

4. The first person imy family to leave East Timor was my sibling Perdon
Later, my sibling, Person E, also left, followed iy sibling, Person F, and
my late sibling, Person C. My parent left in theel&990s! still have a few
siblings in East Timor.

5.

arrived in Australia with my parent in the a2000s.[Information deleted: s.431]

6. | have no recollection of the Indonesian invasiMy parents never talked to me
about politics, but my friends have told me abbatlrutality of the Indonesian
occupation.

7. In Dili, we lived in a suburb near a medicalifigg. As a child, apart from going
to school, I didn't really mix with the other chiéh in the streets, because my
parent did not approve as he/she was worried abggafety.

8. My parent worked to support the family. | ddmow whether my parent had
suffered any abuse at the hands of Indonesianstpas he/she rarely talks to us
about it.

9. My parent is a very traditional Ethnicity XY gen, he/she loves us but she/he
would not express it verbally and he/she rareksttd us about his/her emotions.

9. One thing that my parents would warn us abeer @and over was to be
careful of the soldiers and police, because theyl&voome and take people
away and those who were taken away just disappe@hedefore, as a child, |
was terrified of the Indonesian soldiers and policgas particularly afraid of



10.

11.

12.

13.

14.

15.

16

17.
18.

19.

20.

21.

the weapons that they carried, as | have seen planing guns at people and
assaulting other people.

During Primary School, | went to a public sehd did not like the experience
because of the way Indonesian teachers favored bttienesian students and
often punished the East Timorese students unneibgssaver punished us for
little mistake.

In the early 1990s, 1 joined Group 1. The oeaswvhy | joined the group and
my activities in the group have been submittechio@epartment together with
my application.

| completed my schooling in the late 1990s dunel to the political situation at
that time, | could not continue my education. WhssUniversity in Dili was
opened in the early 2000s, 1 wanted to go bactuttysbut my family could not
afford the school fees.

In the late 1990s, my family and | fled toyCitin West Timor to flee from the
chaos in Dili. We stayed at a friend's home. WeeniarCity Z for a few
months and later we were assisted by UNHCR to metuDili.

When we were in City Z, some militias wantediibme, because of my
involvement with the group. Fearing for my safety parent sent me to
Country W for a brief stay. | stayed in a hotelfde returning to Dili, | went
back to City Z and stayed there briefly. Shortliegfwe were taken back to Dili.

In the early 2000s, | found a job in custos@wice, | was glad that after many
years of fighting, East Timor was finally independeSometimes | would
have customers who were a bit difficult, but oviethle situation was stable
and | was very optimistic about the future

In the early 2000s, there was briefly some viokin Dili, which was caused
by police shooting dead an individual The polidervened, but they did not shoot
at the protesters.

In the early 2000s, | found a new job in costoservice at Area |.

In the early 2000s, the political situatiorDii was plunged into chaos again.
However, this time, it was a lot more serious ha&sdonflict was between the
army and the police and between some politicalipadnd between the
Easterners and Westerners. It was terrifying, lolid Inot think of leaving East
Timor. | began to think of leaving East Timor whiecame under attack by a
group of people in the early 2000s. This incidesst been outlined in my
original application.

For the sake of my safety, | fled to CountrpiXa number of occasions and
stayed there for many months. The fast time, | fle€ountry X was in the
early 2000s and | came hack to East Timor some msdater. Shortly
afterwards, | went back to Country X and came liadkast Timor on a few
weeks later.

| could not stay in Country X because thereewsilitias from East Timor and
because my visa to Country X was temporary. Aftgrsa expired | could not
stay there any longer. | returned and applied fhatlzer visa but once this
expired | had to leave.

Once | returned to East Timor, | did not go awall, | just stayed at home. The
rival gang group did not come and look for me, lnsesour neighborhood was
protected by Group 1 members. However, | have higand other members of
Group 1 that the other group is still looking foe nh was also under constant
fear and felt very uneasy about the situationltiufieeasy to know that law and



22.

23.

24,

25.

26.

27.

28.

29.

30.

31.

order in the neighborhood was maintained by Grqupather than by the proper
authority. | knew that this is a volatile situatitirat could explode anytime.

It is difficult for expatriates to understandat life is like for the East Timorese
and how difficult it is for us to ask the policedssist us. The Immigration
Department case officer said that | could ask thiee for help just like any
other East Timorese. The reality is the East Tirsengolice force is hardly
functioning at all and the International force abwohly prevent massive chaos
from happening, but they are completely helplegzrirtecting individuals.

I have attached here an article from The GhoigkMail, and | quote some of
the contents here:

DILI, EAST TIMOR - Passengers arriving at East Tigairport are greeted with an
ominous sign posted by the authorities, warninthefroving gangs of child
extortionists who threaten physical harm to anymfasing their "baggage
services. "

The drive from the airport is equally unsettlindpeTroad is controlled by gangs of
violent youths who routinely hurl rocks at eachesttShops and homes are guarded
with razor wire and spiked fences. Arson has dgstlanuch of the capital, Dili, and
the streets are filled with camps of refugees wvelultiie destruction. Gang warfare,
fuelled by poverty and a collapsing social ordaaslievastated East Timor.

Dili airport is guarded by International forcéss one of the most important sites
that must be guarded, but the gang ceooldtinue to operate right under their
eyes. If the International force could not evenrgagee the safety of the
arriving passengers to East Timor, then how arg gieéng to protect me?

On page 6 of the decision from the Departroéhnmigration, they quoted an
article and in that article the East Timorese stéte reason why they need to be
in a gang is because no one could protect them.

| have also attached another article by GECGEFRORK from The Globe
and Mail, which showed that the International facaot able to provide
effective protection to ordinary East Timorese.

I know the East Timorese government and therhiational force are willing to
protect me, but their protection is very ineffeetiany of the houses that were
burnt down or some of the fight that broke out heayga right in front of the
International force.

My membership of Group 1 is unchangeable bexdasn distinct and will
always be identified as a member of the group. HEvirelocate to another part
of the country or sayam no longer a member of Group 1, | will contirtoe
be identified as a member by others because they kme or because of my
physical features and | will be in danger.

What has happened in East Timor over the pasple of weeks is
evident that the government and police cannot &¥ey protect me. If they
cannot protect the President how can they prote&t Tihe things that have
happened in East Timor recently have made me feed tnaumatized. | am a
very easy target compared to the President.

Following the attack that | suffered in thelg2000s | continued to be in fear
whilst | lived in East Timor. There were other astviolence that caused me to
feel afraid to live in East Timor. Members of Grolihave been killed because
of their membership of the group.

In the early 2000s, my family had tried to get out of the country, but they
were advised that it would be very difficult asnas unlikely the
Department of Immigration would approve such agpian, if we stated the



real reason. Therefore, in the early 2000s, whehaudeto come to attend my
sibling's funeral, | decided to come. Once | wa® hketold my family | could not
return to East Timor.

32. | have no fear of the government of East Tirbat | am fearful of the communal
violence which the authority is helpless in stogpihfought for East Timor's
independence and | am glad that East Timor islfirzad independent nation, but
the country still has a lot of problems to resoMeave tried to remain in East
Timor as long as | could, when many other youngppewere leaving the
country to go abroad. However, | think the situatias got to the point which
makes it impossible for me to return.

33. | am sick and tired of the violence and figbtiAll the violence reminds me of
what happened in 1991 during the Santa Cruz massenct the violence in
1999. Those were really terrifying time and | dd wish to continue to live in
that situation.

34. | also fear for my sibling Person B who hasedinal condition. Person B
has never been to school in East Timor or workiefofmation deleted: s.431]

35. Person B is very close to my parent and iseexély attached to him/her.
He/she could not get along with any of my siblimg&€ast Timor, he/she is
not able to look after himself/herself. To send /hien back to East Timor
would be the end of him/her.

36. Even in Australia, he/she often has an episoakhe/she injures
himself/herself. We are now in the process of ggthielp for him/her. He/she
is currently in a medical facility. In East Timdhe health system is only
rudimentary, therefore, he/she would not be abtedsive the care that he/she
needs.

37. I was so relieved when | arrived in Austraf@, the first time, | could feel
relaxed and not worry about being attacked by meopworrying that violence
or fights would break out again. In East Timorsaen as | heard that there
would be a protest or rally, | would get really vaus and anxious, but in
Australia, there are many protests happening eagryout you hardly hear
about any violent incident.

38. | have had enough of violence and | want td finlife of peace and no fear. |
ask that the Tribunal would look at our applicatieith compassion and grant
Person B and me the right to remain in Australia;

* aletter from an East Timorese support and settiemerker of the same date:

[Information about the East Timorese support atteseent worker amended in accordance
with s.431 as it may identify the applicant].

I am writing in my capacity as the above-mentioapglicants' family support
worker since theiother siblings arrived in Australia in the early908. | have
known both of them since they arrived in Austratidhe early 2000s. They came
with their parent to attend the funeral of thetelaibling, Person C [Information
deleted: s.431]. This letter is aimed at clarifythg situation regarding these two
siblings.

In the early 2000s, | was contacted by their pakamson G who was very concerned
for Person A's safetyHe said that because Person A' s involvement wiithiraer
group, he had come under attack by another groug family here tried to get him
out of the country, but due to other logisticallgems, they weren't able to do it. |
saw Person G on a regular basis and he often telthat his family in East Timor



told him that Person A is still in danger. WhendeerA arrived in Australia,
although he had expressed his concern for hisysaf&ast Timor, and not knowing
what to do, he did not have the intention of loddior protection visa. It was his
family who suggested to him to come and see mdattyd the Protection Visa
application.

Person B is Person A's sibling. He/she is not tabddtend the RRT hearing because
he/she is currently at a medical facility Like hit sibling Person A, | have heard a
lot about him/her prior to him/her coming to AuséitiaHis/her parent often told me
that he/she has a child who has a medical conditvpnassessment of him/her
since his/her arrival in Australia is that it is shdikely that he/her hasome sort of
medical condition.

Since arrived in Australia, he/she often had afdiehavioral problems. | received a
call from his/her sibling, Person H, to say thatsBe B is extremely distressed and
wanted to harm his/her parents. They tried to datmiher down, but he/she could
not understand them. Out of concern for the fasdgfety, | had to call the police.
However, after interviewing him/her, the policeioérs were reluctant to get
involve, and suggested that alternative medicahdegent is more appropriate.

The alternative medical department was very buayrtght and could not respond
immediately, Person B's sibling, Person D, took/hento his/her house at Suburb
AB. However, he/she continued to make everyonis/gry difficult. In
desperation, Person D took him back to Suburb Gbth@ir way from Suburb AB
to Suburb CD, he/she tried to injure his/her pasgrt behaved inappropriately

The family again contacted me and | immediatelytacted the alternate department
from a medical facility. They assessed him/heraahé and admitted him/her as an
involuntary patient at a medical facility.

At this stage, the doctors at the medical facdity unsure what is/are the
diagnosis/diagnoses'? They havarted to rule out some medical conditions There
will be another family meeting, involving a numhsrdoctors from multi-
disciplinary fields, to try to determine his/hemdation.

All his/her life, Person B relies on his/her passand his/her sibling Person A for
support, as he/she is completely incapable ofdivin his/her own, because his/her
condition was not diagnose earlier in East Timar b€ frank, even if he/she were
diagnosed early, it was unlikely that he/she wdaddeceiving the appropriate
service to assist him/her to live independently.

If he/she were sent back to East Timor, it is ikiblat he/she would not survive,
because he/she lacks the skill to live on his/kar,de/she is also vulnerable to
attack from the community, due to his/her behavit#/she would not be receiving
the appropriate service that he/she needs, whighaigo assist him/her to live
independently. Since his/her admission to a medgcility, with the help of
treatment, he/she is already making some improvemen

As | mentioned before, at this stage, his/her dscioe not sure of the diagnosis.
However, once they have a clear diagnosis, | amyhapprovide another report to
the Tribunal. | thank you for your attention, amasld you require further
information, please feel free to contact me ..... :

and,

* anumber of articles on gang culture and violendéast Timor (extracted below).

The first named applicant appeared before the hebto give evidence and present
arguments. He was accompanied by an articled tlenk the representative’s firm, attending



with the applicant’'s consent as an observer. Thteuhal hearing was conducted with the
assistance of an interpreter in the Tetum and Endginguages.

At the outset the Tribunal explained its role andgpse and noted that it intended to focus
on the applicant’s claims; whether, if genuineytbave rise to a real chance of persecution
for a Convention reason, and, if so, whether tloblems the applicant may have experienced
in Dili could be avoided by relocating elsewherand East Timor.

The applicant was asked about his involvement ou@rl. He said that he had joined during
the Indonesian occupation in order to fight againstindonesians. He said that he came into
conflict with the rival Group 2 in the early 20008hey came after him — they came to his
house and assaulted him and he was scared an#éidtefaends to come and save him and
then the friends took him to Country X. He saidttafter sometime he returned to East
Timor but they kept coming after him so he hadddogck to Country X. After a further
period he returned to East Timor and then whesibigng passed away in Australia he
travelled here for the funeral. When he got totAale he told his family what had happened
and that he did not wish to return. In Austrakefélt free and more relaxed and he feels that
if he goes back to East Timor he wouldn’t havdedr a job. Jobs there are hard to find and
here in Australia he is studying English hard s tke can look for a job and help his parents
who are old.

If he returns to East Timor the situation is nob@@nd everyone knows that there is no
respect paid to the law. They don’t understandiibimlence over there and also domestic
violence against women is widespread. The govenhisainable to solve the problems
there and as can be seen from the trouble therk,amithe recent assassination attempt
against the President, and if they can't solvedim®blems how can they solve the problems
of the groups.

The applicant was asked to clarify whether he wialked in his home and he said it was at
work Asked whether this was in Dili, he said thavas. He was asked why this attack
occurred and he said it was because he was a meinGeoup 1. He said that Group 1 and
Group 2 were fighting each other and going afteirtbpposition members. He was asked
whether he was involved in this himself and he s&idvas not involved in this conflict but it
was reported. He was asked about whether theramydling special about him, which
makes him stand out or whether he was the sameyas@else in the Group 1 He said it
was just because they knew he was a member oftlg.g The applicant was asked which
group has more members and he said that therensitarssumbers and they are spread
around the districts of Dili. He was asked whetlasrhis statement suggested, the streets
where he lives are guarded by Group 1 members ardeed that this is the case. He said
when he returned from Country X he stayed withpaigent in Area Il and he could not return
to Area |. He was asked whether that means thed Arwas safer for him and he said that
people on the other side of the street couldtithe and get him.

The applicant was asked to clarify his address @il inot appear in the Protection Visa
application to show the address being Area Il leus&id this was the Indonesian name,
which was still used, but that was the same areéheaaddress listed as indicated in his
Protection Visa application form.

The applicant clarified that he had actually beeing in the building where he was working
and had been living there in Area | for some tifftee applicant was asked whether he had
had any problems before he moved there and hdlsstitie had not and that he was working



and living in the building without any problems.e Mas asked whether there were lots of
Group 2 people there and he said that there wdeewas asked to clarify precisely when he
went to Country X and he said on the first occagiovas in the early 2000s and he stayed
for some months and then his visa expired so hermed on some months later and came
back to Dili. He was there for a few weeks on thatasion and lived with his parent and
also his sibling. He returned to Country X andfus occasion he had a visa for a short
period and returned to Dili shortly afterwards aveht back to his parent’s house in Area Il.
The applicant was asked whether he stayed thellhentame to Australia and he said that
he had. He was asked whether he had any problenmgdhat period of months in the early
2000s and he said that when he returned Group lbersncame and warned him that Group
2 was looking for him to kill him. Asked how thégd found out this information he said
that neighbours who were members of Group 1 hadlhbat this was the case. The
Tribunal was asked whether he was saying that tire wn the street was that Group 2
wanted to Kill him in particular and he said tHayt had already killed many other members
of Group 1. Asked whether he knew any of themg@m®aly, he said he did and that he was
scared. He named Person | who he thinks was killélde early 2000s and Person J who was
killed in about the early 2000s The applicant asised where they lived and he said that
they lived in Area |. The applicant was asked whette knew of any Group 1 members who
had been killed in his local area and he said@ratp 2 was fighting Group 1 in the Area Il
area and one of them was killed when he triedjtoréna figure of authority who was
intervening and he was killed as a result of thigck. Asked when this occurred, he said
that it was the early 2000s The applicant wasdskeether Group 2 have gone back to Area
Il since then and he said that they have and ttikgs. The applicant was asked who they
attack and what they do when they come back arsdidethat they have come, not just
targeting Group 1 members but also damaging prppéte was asked whether Group 1
retaliates and he said that they do. He was askether the Group 1 members attack Group
2 and damage property and he said that they dorthid deliberately but they will protect
their own.

The applicant was asked whether there was anyvih@&®# where Group 2 is not active and
he said it is hard to know — that they are all dvéirand members of both groups are spread
throughout the city. The applicant was asked wdrettere was any stronghold of either
group where the opposing group won'’t go and he #adh that they have to guard their own
areas but he doesn’t think there is any particalaa. The applicant was asked whether these
groups also operate elsewhere in East Timor arsdildethat they do — that they operate
everywhere because every time there is a GroupeBre¢ion they come in busloads from the
regional districts. Asked to indicate how manygedhere are in Group 2, he said he thinks
there are a large number and about the same farpGro

He was asked whether there was any political cdroreand whether the groups are aligned
with particular political parties. He said thaetGroup 2 is aligned with the Party Al, which
supports Group 2. He is not sure how, but theyl vetes and so he thinks they support
them. He said however, that Group 1 has no palisapport and is not linked to any
particular party. The applicant was asked whetieethinks there is any political element to
his problem or is it just because of the gang rivahd he said he doesn’'t know. He then
said he thinks it might be political because ofdlérivalry. He was asked what the basis for
any political motivation would be if Group 1 is naltgned with any groups and he said they
don’t necessarily know which way he votes. He $&dan’'t say exactly that it is political

but he thinks that the parties are trying to usedifferent groups.



The applicant was asked to explain what it is ithattifies him as a member of Group 1 and
he said that it is his physical features. He digptl the aforementioned physical features on
his body and attempted to explain the significaofcthe different physical features although
it was not exactly clear what the significance whe said that these symbols of powers that
branded them immune to being shot by the Indonesiad that also helped them in combat
as they transferred power to their forearms. Hie that other groups have different
configurations of physical features The applicaas asked whether he can immediately
recognise someone from Group 2 because of thegigdiyfeatures but he said he couldn’t
because their physical features are different awduldn’t necessarily recognise them. He
was asked then how they would have recognised hdrha said he doesn’t know but when
they came into the building he wasn’t making arfgreto hide his physical features and he
was recognised by those physical features as laemgmber of Group 1. The applicant was
asked how widely known the physical features ofuprth are and he suggested that almost
everyone knows them and similarly another groufedaBroup 3 is also well known.

The applicant was asked whether he has lived amgndise in East Timor apart from Dili
and he said that he has not.

He was asked where his siblings live and he saitthey also live in Dili He was asked
whether he has any other family members in Grobpthe said that he is the only one. The
applicant was asked what he did after his secamdnrérom Country X and he said he didn’t
go out, he just stayed at home and he agreed ¢h@dhno problems at that time. The
applicant was asked whether any other Group 1 memniigeknows had problems during that
period. He said that the rivalry started in thédnesian times and now involved petty things
so that if children have disputes they will cakithbrothers and other people will get
involved.

The applicant was asked whether he is any moiskatiran any other member of Group 1 in
East Timor and he said that he is because if he lgaek now the problem will not have been
sorted out and things have got worse lately withghootings in East Timor He was,
nevertheless, asked why he faces a higher riskahgmther member of Group 1 and he then
said that because if he returns to East Timor areban as he gets out of the airport they will
ask for money and give him a hard time, referrm¢ghe displaced children who hang around
the airport and try to get money in return for ganrg people’s bags. He was asked whether
these children have any connection to Group 2 ashid that he is not sure that there is any
connection. The Tribunal observed that being Is@@®y airport touts is not likely to

amount to persecution in any event but once agaiadathe applicant to clarify why he

thinks he is differently at risk in East Timor dastohct from any other Group 1 member and
he said that because he was attacked by the theenamal now if he goes back he will have
to be very careful. The applicant was asked whidtbehinks they will recognise him and he
agreed that he does think that. The applicantadsied that he had to accompany his sibling
everywhere and can’t leave him/her alone.

The applicant was asked whether his sibling accoimepahim or lived with him at the
building and he said that he had not and that dditvad at home with his parent at that time.
He was asked whether his sibling accompanied hi@otantry X and he agreed that he had
not. He was asked whether he has had any prolte@suntry X because of his sibling and
he said that he has not. The Tribunal noted tleapplicant had been recognised and had
problems in Area | but queried why and whether loelld be recognised anywhere else. He
reiterated that he would because of his memberstgroup 1



The Tribunal put to the applicant that it could ereland why, after what had happened to
him, Area | might be an area where he would hawblpms but it was not clear that he

would have problems elsewhere. The applicanttbaidthe situation there is really bad and
deaths and paybacks are common. The Tribunalsthedess, noted that it was unclear why
he would be targeted simply on account of thedatisd incidents when prior to this he had
had no problems. It queried why he couldn’t simgdyback and live in a different area. The
applicant replied that if he goes back and livea different area and something happens then
he will have no-one to protect him. He said thatN and the police can’t do anything and
they are busy solving the problems of the goverrnraed anyway they can’t speak Tetum.

The applicant was asked whether these groups epersifest Timor and he said that they
do, in Area IV and City Z. The applicant was asldugbther he had gone to City Z when he
travelled to Country X and he said he had stayetetand that he added that Group 2 is also
operating in another city where its headquarters is

The applicant was asked whether he had any proble@sy Z and he said that he did not.
He was asked whether anyone recognised him thdyel@asging to Group 1 and he said that
there were many people there from Group 1 or Gébapd that some of the militia lived
there. The Tribunal, nevertheless, asked whethardserecognised there as belonging to
Group 1 and he said that he was not. He was agkether he mixed with any of these
people there but he said that he just stayed wvistfiaimily member who is studying there.
The Tribunal queried then why, if he could relogatéhat fashion without problems he could
not do so in East Timor itself. The applicant ghieke was nowhere in East Timor where
people wouldn’t recognise him and that he coulatbecked once again.

The applicant was asked, apart from his Group 1 Ineeship, whether there was any other
reason he fears returning to East Timor. The agptisaid that in the early 2000s there was
an incident between the police and the FDTL and&® very scared. The applicant was
asked whether there was any particular reason whglhat risk on account of this incident
or was this just the generalised risk of violertea everyone faced. He said it is something
that everyone fears because they all fought foepeddence and it makes us all bitter to
think how it is just turned into violence and thatis traumatised by the shock of all this
violence and after having finally gained indeperaien

The applicant was asked whether there was any cgaeon he fears returning to East Timor
and he said that everyone is scared but the masoneis his Group 1 membership. The
applicant was asked whether there was anythingadlset him that might place him at risk
but he said that there was not. The applicanttives asked whether his ethnicity is a
problem for him at all and he said that it was.kédhow this was, he said that sometimes he
gets abused or criticised for his ethnicity, arat they can hunt him for that reason. Asked
whether they have done that in the past he satchthevas injured at school because of his
ethnicity. Asked whether this was by East Timomskdonesians, he said both. He said
even after independence he was accused of thingisdoreason. He said that when he was
attacked they yelled ottou Group 1, come out and we will kill yolihe applicant was

asked whether there were other people of his ettackground in Group 1 and he said that
there were. He was asked whether they have hadptyal problems and he said he
couldn't tell. The applicant was referred to hestement at Folio 22 of the departmental file
where it states that there are many people wheg¢b@roup 1 that due to his ethnicity he is
an easy target because he stood out. He knowh&fyoung men of the same ethnicity who
are members of Group 1 and they have been attdmk&oup 2 members. The applicant
was asked whether there was any difference bethieeand non-ethnic members of Group



1 in terms of the risk they face and he said thettet was not. He was asked to confirm that
they were equally at risk and he said that theyewer

The applicant was then asked about his siblingdPess He said that he/she is in a medical
facility at present. It was noted that Person B hat actually made any claims of his/her
own in his Protection Visa application, and tha #pplicants’ representatives had noted that
he/she would not be able to attend the hearingheyt nevertheless, believed that his/her
medical condition raises protection claims if he/slere to return to East Timor and asked
for the opportunity to present claims following thearing tomorrow. The representatives’
letter apologies for the lateness of the requeisasks that following the hearing they be
given the opportunity to prepare and present PeBs®ulaims.

The applicant was asked whether, in his opinionséeB could give evidence and tell the
Tribunal what had happened to him/her or why heisladraid to go back. He though that
Person B could give coherent evidence. He saidftha/she goes back to East Timor with
his/her medical condition then he/she will facdiclifities. The applicant was asked what his
sibling wants to do and he said that he/she wardgsaly here in Australia. He was asked who
looked after his sibling in East Timor and he sa@t his mother did. He was asked whether
his mother is still in East Timor and he said tia is not but she is in Australia having been
granted permanent residence in the early 2000énuishe for her to attend the funeral. The
applicant was asked whether anyone is still regidirhis mother’s house in East Timor
However, he explained that although it was refetoesls his mother’s house, it did not
actually belong to her and they had simply moved in the late 1900s When the owner
eventually returned some years ago they then hpdyt@ent to him but he lived in one of his
other houses but that he has now taken over theehegain. The applicant was asked
whether he is living there himself or someone &genting it and he said he didn’t know.

The applicant was asked which relatives are sditkian East Timor and he said that he has
many siblings He was asked where they are resatidghe said that a sibling is in Area lll
in Dili; that he has a sibling living close but whoes back and forth to Indonesia where
her/his children are studying; he also has siblingdsili.

The applicant was asked whether Person B had bekrled in his parent’s visa applicant
but he said that he/she had not.

The applicant was asked where he would stay iehemed to East Timor and he said that he
is not sure — that he would have to look for a @lakle was asked whether there was any
reason why he couldn’t stay with one of his sibdignd he said because they are all married
and their places are small. He was asked whetieeobthem wouldn’t try to make room for
him if he returned and he said that they have tckwm support their families. He was asked
where these places are in relation to his old hantewhether they are a safe distance away
and he appeared to agree that Area lll is far em@wgpy from his old home He was asked
whether that would be a good option for him thed e agreed that it would but he said that
it could also be dangerous because there are Growugmbers there.

As the applicant’s representative was not presart,noting the issues that had been raised
in her letter, the Tribunal indicated that it wowdte to the applicant setting out any
outstanding concerns after having heard his evelahthe hearing and also requesting
additional information with respect to his siblinggjor to making any decision as to whether
it was appropriate to take evidence from his sigbtiirectly. Accordingly, the hearing was
adjourned but with no commitment to resume it.



Post-Hearing

In the early 2000s the Tribunal wrote to the agpitan the following terms:

[Information about the Tribunal’s letter amendedatordance with s.431 as it may identify
the applicant].

You are invited to comment on information that Tm#éunal considers would, subject to any
comments you make, be the reason, or a part aetsmn, for affirming the decision that is
under review.

Real Chance of You Encountering Serious Harm irRis@sonably Foreseeable Future

» The Tribunal notes that prior to the early 200ident at the building where you worked
in Area |, you had not experienced any problemaaount of your membership of
Group 1, and that, despite your belief that GroupePnbers are now looking for you and
your related fear of persecution, you do not appeaave experienced any further harm
for reason of your Group 1 membership since tinae ti

This information is relevant because it might catheeTribunal to conclude that the incident
at Area | was an isolated one, and that theretiameal chance of you encountering
persecution for reason of your membership of theu@rl group in East Timor in the
reasonably foreseeable future. This in turn mightlie reason, or part of the reason, for
affirming the decision under review.

Relocation

» For at least some of the intervening periodesiyou were attacked at the shop in Area |,
you relocated to City Z in Indonesian West Timohene you evidently experienced no
problems despite the presence of Group 2 members. th

» Furthermore, although the house in Area Il whgu formerly resided with your mother
and your sibling is no longer available to you, y@ave given evidence that you have a
number of siblings living elsewhere in Dili, inclind a sibling living at Area Il which
you seemed to agree at the hearing was a safackstavay from your old home.

This information is relevant because it might catheeTribunal to conclude that even if you
do face a real chance of persecution, either im lgmal neighbourhood of Dili and/or where
you might be recognised by the Group 2 members fosa | who attacked your building, in
the reasonably foreseeable future, it might beoregtsly open to you to avoid that persecution
by safely relocating to an area of East Timor whyene are not known by local members of
Group 2, such as where your sibling lives at Atedlhis in turn may form the reason, or

part of the reason, for affirming the decision un@iew.

Invitation to Provide Additional Information

Section 424(2) of th#ligration Actallows the Tribunal to invite a person to givadlditional
information that is relevant to the review of aidemn.

Accordingly, and as foreshadowed at the hearirtgisfmatter, the Tribunal now invites you
to provide medical evidence relating to Person Bdrticular, the Tribunal would like to see
evidence concerning his/her capacity to give ewsdagenerally, whether he/she is currently
able to give evidence, and, if not, whether thagposis is likely to change in the near future.

Further, or in the alternative, the Tribunal ingiteou to make any additional claims in writing
in respect of Person B as foreshadowed in the lette

The Tribunal received a detailed submission in@asp, incorporating legal arguments, and
referring to and relying on country information edted in the submission, and to an
accompanying statutory declaration by the first edrapplicant. A medical report and
hospital discharge summary relating to the secamded applicant were also provided.



The submission outlined the applicant’s protectit@ms thus:

[Information about the applicant’s submission aneghish accordance with s.431 as it
may identify the applicant].

We submit the applicant has a well-founded fegravbecution in East Timor and is
unable to avail himself of the protection of thesEEmorese government.

Convention related claims of applicant

1.

The applicant fears persecution on accountofrt@mbership of a particular
social group, namely as a member of the Group fj.gan

He has experienced harm in the past at the ludmidsl gangs and has a particular
profile as a result of his support of Group 1.

The ‘essential and significant’ reason for thplgant's fears of persecution is not
generalised or criminal violence, but of Conventielated persecution for the above
reason.

The East Timorese Government is unable/unwillinprovide effective
protection to the Applicant against the persecutieriears at the hands of rival
gangs given the security situation that prevailthencountry. Country
information also indicates that the security foraesthemselves loyal members
of gangs which are divided along political, ethaiwl religious lines.

Relocation within East Timor or Indonesian WEstor is not reasonable in the
circumstances.

The applicant's sibling Person B has also tgcbeen diagnosed with "a medical
condition.” It is submitted on his/her behalf thatshe will face discrimination in
East Timor, significant economic hardship or denfaccess to basic services or
denial of capacity to earn a livelihood. His mengbgp of the social group of
people with medical condition in East Timor is #®sential and significant
reason for the persecution he fears: s.91R(1)(&h i@ support such hardship
or denial threatens his/her very capacity to stiliisiSast Timor: s91 R(2).

The further statutory declaration of the first nanag@plicant was in the following terms:

[Information about the applicant’s statutory destian amended in accordance with s.431 as

it may identify the applicant].

I make this Statutory Declaration in responstiéoletter from the Refugee
Review Tribunal.

The Tribunal has stated that it might concltigeincident at Area | was an
isolated one and that there is not a real chanogeancountering persecution for
reason of my membership of Group 1. | say theeerisal chance of being
injured or killed because of my membership if Iuat to East Timor. The
incident at the shop where | worked in Area | was & one off incident. The
problems | experienced went on for a long time.

Since | left East Timor, other members of@reup 1 that | was part of have
been injured and some of them have been killedliete that members of the
Group 2 were responsible.

The Tribunal has stated that even if | do faceal chance of persecution in my
local neighborhood of Dili and/or where | could texognized by Group 2
members who attacked my building, it might concluadeuld safely
relocate to other parts of East or West Timor.



5. Isay | cannot relocate to City Z in Indones¥dast Timor | cannot work or
survive there. The last time | was there | was oviga and | was
supported by my family in Australia who sent me ®yn would not be able to
enter and reside and get long term work rightsdfohesia to survive. | also
believe | would be victimized by the militia there.

6. 1 would not be safe if | lived with my other bifgs in Dili. East Timor is a very
small country and | believe sooner or later theu@rd will find me.

7. 1 cannot live with my sibling in Area Il asig a very remote area and | would
not be able to get work there. As it is so isolatedould not be able to travel
to work in a nearby area.

8. My sibling in Area lll works in transport anaduld not share his job, as | have
to keep a low profile so that | am not detectedheyGroup 2.

9. The Tribunal has also asked for medical evideximout my sibling Person B. |
attach to my Statutory Declaration letter from adical professional
Person K, from a medical facility dated the eaf®@p@s and Discharge
Summary from a medical facility dated the early @00

10. Person B was admitted to a medical facilityhia early 2000s because of
his/her medical condition.

11. I believe Person B is able to give brief, sleotdence to the Tribunal and that if
he/she is asked simple questions, he/she will sialed.

12. Person B's memory of East Timor is not verydginformation deleted: s.431]

13. In East Timor, my family had to constantly anound after Person B to look
after him/her. He/she was not diagnosed there arfghk received no medical
treatment. If he/she returns to East Timor he/sitlenat receive medical
treatment.

14. Since Person B has been in Australia he/shesbas/ed a diagnosis, medical
treatment and medication.

15. At first he/she did not feel comfortable insiralia and wanted to return to
East Timor but now he/she is comfortable and htkedanto Australia.

The medical reports relating to the second nameticamt was in the form of a letter from
Person K of a medical facility, dated the early @§)(as follows:

[Information about the medical report amended toagance with s.431 as it may
identify the applicant].

| write with regard to the above person, a recepaiient of our service who has been
discharged to the ongoing care of his G.p, and caniiymworker at a heath centre.

Person B is an East Timorese refugee who arriveklstralia with his/her
mother in the early 2000s. [Information about Peits medical condition deleted
in accordance to s.431 as it may identify the @ppli]

Any help you may be able to offer for this gentlen@nd his family is greatly
appreciated. If you require any further informatmease do not hesitate to contact
me at the details above.

Country Information

Magic And Mayhem: Gang Culture Threatens E.Tingwuth China Morning Post, 6
December 2007, accessed frottp://www.etan.org/et2007/december/08/06magic.htm



The world's youngest country is threatening toeslido chaos as local allegiances
and superstitions feed a deepening gang culturessafFabio Scarpello

The diminutive Maria Ana Pereira, 28, does not ltmkexcuses. The widow simply
accepts that life is tough in Hudi Laram, a neigithood southwest of East Timor's
capital, Dili, where she is struggling to raise &even children.

She has a part-time job. And she's also the leaidefocal gang called Zero-Zero-
One. "The number means that we are neutral,” sasdPdreira, who was described
by her neighbours as a "tough fighter".

Mrs Pereira’s gang is one of about 300 outfits ghoto be operating in the former
Portuguese colony. In Hudi Laram, she said, thear#or her group's existence was
obvious. "Look around you," she urged, gesturingatials a neighbourhood
consisting mostly of makeshift houses. "There ithimg here. No one is looking after
us."

According to Mrs Pereira, only a handful of the §&®ple who live in the area have
a proper job, and only a few of the young studydoelyprimary school.

"The gang keeps us together and makes us strorsged,Mrs Pereira, who took
control of the group after her husband died in 2004 husband was killed by black
magic, but his spirit still advises me," she adddabwing her husband's grave next to
her house.

Mrs Pereira also claimed to have "Jesus Christenrsidle” and "a special holy water
that, when sprinkled around the houses, proteets¢ighbourhood".

As she talked, young men gathered around, listesnuignodding. Despite her petite
frame, Mrs Pereira said she had earned the reapddhe leadership of the group
with her courage. "The young respect me. Theyritgbeme, and when we are
attacked, | am always in front to defend our turf."

She said her group used large stones, machetewsaand slingshots in their fights.

But far more deadly weapons have also made theirinta the arsenals of the gangs,
with international troops and UN police - in Eagn®r since last year's civil crisis
displaced tens of thousands of people - havingiscaied homemade pistols and
primitive but lethal bombs made from steel fragmgrdcked around an ammonium
nitrate core.

Mrs Pereira said her group had done nothing illdgat reliable sources claimed its
members had been involved in a series of minoricghacts. Some observers said
groups such as Zero-Zero-One lived off extortiomeg and they were blamed for
much of the past year's violence and intimidatinaluding the burning of Chinese-
owned shops in the area in September last year.

Linking Mrs Pereira's turf to the village of Deltas an area locally known as Banana
Road, in which some of the capital's most violearigs operate and where most of
the fighting takes place. It is also where Cathptiest Angelo Salsinha spends his
nights trying to mediate.

"They are not inherently bad. These are misguidrohg people who are also
manipulated by politicians," he said. "Sometimesythave money, and | am not sure
how they get it, since they don't work."

The link between political parties and some ofdghags is well established, although
few are willing to talk about it openly, let aloaeknowledge that politicians have
paid young people to commit crimes.



Last October another priest, Martinho Gusmao, alfyrtbroke the silence by telling
Australia's Courier-Mail newspaper about the existeof a graded fee scale for rock
throwing, burning houses and murder.

The Dili-based priest said he had been told abwmuitist in confessions, and added
that gangs were paid to commit violence both bedm after the June national
elections.

"The gangs claim that if they throw a stone, thely\dgS$20, if they burn down a
house, US$50, and if they kill a person, US$10@thér Martinho said.

Father Angelo said that besides organising acw/uch as sports and basic
education programmes, the church could do littke chllled for more help from the
government to create jobs for young people.

Long-term unemployment is rampant in the impovertsbountry, with the jobless
rate above 50 per cent. In Dili, about 70 per oéryoung people are without jobs.

"I can only keep doing what | can," said Father élog"l spend my night talking to
the gang members. No one pays attention to themnasays hello to them, and no
one tells them that they are important. The faat tldo makes them feel better
already.”

Among those who regularly meet Father Angelo armbees of two rival gangs,
Seven-Seven, and Perguruan Silat Setia Hati, olTPSH

The leader of the local branch of Seven-Sevenus Rernandes, 30, better known to
his followers as Dodi. He's a heavily-built man whdouse is surrounded by gang
members, and approaching without an invitation wdid asking for trouble. "It's for
protection," said the unemployed father of two.

Seven-Seven is one of the groups that bases itbarship on animist beliefs.
Established during the Indonesian occupation fat filge invaders, its members
believe they can gain magical powers by injectmgnselves with a medicine that
supposedly makes them invincible and invisible.

It has members throughout the country, identifiddyle scar with seven nodes that
runs vertically up their right arms. Several otgangs, such as Colimau 2000 and
Sagrada Familia, have similar beliefs.

"l joined this gang in 1999 to defend myself, mynfly and my community,” said Mr
Fernandes, whose group is allegedly involved inlang and extortion rackets. "We
have a code of conduct. We do not commit adulemg, we do not steal.”

He said he had "never been involved in a fightt,daknowledged that his group was
locked in a deadly rivalry with the PSHT. "It sedtwhen PSHT killed two of our
members a while back," he said.

Only a few hundred metres away, another group ofhglinger threateningly around
cars near the house of Vincente Lopes, 33, whecsgnised as the leader of the
local branch of PSHT. "l am just the mediator Hene, said, denying he was the
leader of the group.

PSHT is one of about 20 martial arts groups incthuntry, which have an estimated
combined membership of about 20,000 people. PSkjjinated in Indonesia, and
has branches in most of East Timor's provinces.

The gang is widely perceived as being close td#@ocrat Party and the Social
Democratic Party, and is believed to have heaniljtiated the security forces.
PSHT is also in open rivalry with another martidsaroup, Korka, officially aligned
with Fretilin, the country's main political partyhich was forced into opposition at
the last election.



* In East Timor, a sense of injustice drives chdysGeoffreey York, published on 20
February 2008, by the Globe and Mail, and accessiblthe internet (pay per view) from
http://www.theglobeandmail.com/servlet/Page/docuw&fcontent/subscribe?user_URL
=http://www.theglobeandmail.com%2Fservlet%2FstorfAs®C.20080220.TIMOR20%
2FTPStory%2FTPIlternational%2F%3Fpage%3Drss%26id%#810@30080220. TIMOR
20&0rd=5847094&brand=theglobeandmail&force loginretr

Passengers arriving at East Timor's airport aretgdewith an ominous sign posted
by the authorities, warning of the roving gangstufd extortionists who threaten
physical harm to anyone refusing their "baggageices.

The drive from the airport is equally unsettlingnelroad is controlled by gangs of
violent youths who routinely hurl rocks at eachestfShops and homes are guarded
with razor wire and spiked fences. Arson has dgsettanuch of the capital, Dili, and
the streets are filled with camps of refugees wad the destruction.

Gang warfare, fuelled by poverty and a collapsioged order, has devastated East
Timor But the chaos is also linked to a deeper @mothe simmering sense of
injustice over the thousands of killings duringdnésia’s military occupation, and
the lack of punishment for the killers. The sensenpunity and injustice has made it
easier for the gangs to flourish.

The following extracts are from the report entitke&urvey of Gangs and Youth Groups in
Dili, Timor-Lesteby James Scambury, referred to in the originalgmtoon visa application
and extracted in the post hearing submissions madehalf of the applicant. The report was
commissioned by AusAID and published on 15 Septer20@6. It was referred to in the
submissions of the applicant’s representative,amuéssed by the Tribunal on the internet at
http://www.timor-leste.org/nation_building/ScambuReport_Youth_Gangs_Dili.pdf

The martial arts groups have long been a concéth same 15-20 martial arts
groups, and registered members estimated at a0a0, almost all mal&he
alignment of some martial arts groups with diffénealitical factions has escalated
the current conflict. One group ‘Korka is offickalaligned with Fretilin, and PSHT is
widely identified with the two main opposition pad the PSD and PD. The use of
these gangs for political intimidation can be sem recent serious clashes in
Ermera, Gleno, and Suai. The leader of anothempgiéung Fu Master, was also
killed during clashes between police and army ivaf,i early in the conflict.

The infiltration of martial arts groups into thecaaty forces has further inflamed the
situation, in addition to creating a potential éonflicting loyalty. Some martial arts
group members interviewed for this study said dafee to ‘wargas’ or martial arts
masters take precedence over other loyalties. Abllhssoko for example, a former
resistance leader, was a police commander andrleadearga’ of PSHT. Massoko,
also known as Abilio Audian, was arrested for distting guns in the recent conflict.
PSHT members received guns, although it's not éskegal if they received them
from Massoko. Police are also often accused ofgidiith one group against another
during martial arts clashes.

Group Typology: Although many groups are hybrids, with connectitansther
groups from other categories, and individuals hgwrembership of more than one
group, there could be said to be seven main typgsoaps, with three sub-groups.



3. Kakalok (magic or mystical) or ‘Isin Kanek’ (wod) groups such as Seven-
Seven, Five-Five and Three-Three. These groups gesrerally formed as
clandestine organisations under Indonesian ocaupdiut some groups like 12-12
claim to have been in existence in Portuguese tiGesup members can be
identified by a series of circatrices running ldodinally up their arm, or in clusters,
the number corresponding to the group i.e. Sevénoetc. These groups are feared
as they are believed to have magic powers or ‘bhaagic’. The ‘Magic Group’
members’ age ranged between 20-51, with older tshgeand generally much
younger membership. All groups are said to haveessomen members. According
to most accounts these groups are largely inaetieept for the group Seven-Seven,
which has reinvented itself as a martial arts graupddition to alleged involvement
in gambling and extortion rackets. Seven-Sevetistslzelieved to be closely linked
to Sagrada Familia. Seven appears to have a largbar of younger members with
some exhibiting fresh scars, suggesting that tldamstill actively recruits members.

ANNEX 01 - DESCRIPTION OF GROUPS
Disaffected Groups:
Martial Arts

03. Persaudaraan Setia Hati Terate (PSH)I Also known Nehek Metan (Black
Ants), PSHT are one of the biggest and most coaetsi®l groups, and are alleged to
have been closely linked to the current violen&HP originated in Indonesia, with a
number of international branches, but PSHT in Tilteste say they are independent
of the Indonesian branch, and their leader, JaimaeX Lopes, is Timorese.

Although not formally affiliated like KORKA, theyra widely perceived to be close
to the two chief opposition parties the Partido Beratica (PD) and Social
Democratic Party (PSD), although PSHT themselvey day links to any political
parties. They have been accused of fomenting prab&ven in Indonesian times,
and one witness said members use the organizatisettie family and communal
disputes. Another eyewitness report describedtankaby PSHT members in the
recent crisis on Bebonuk/Comoro, and other attactkerumnas and Hudi Laran,
resulting in widespread destruction of Easternerads. They are said to have
heavily infiltrated the security forces, and to éagceived weapons from the police
and army.

One ex member said that when they joined PSHT wexg given a brochure setting
out their principles on non-violence and mutualperation, but that the trainer then
explained to new recruits that their enemies wesek®&, Kung Fu Master, Kera Sakti,
Taekwondo, and that PSHT must be stronger than.tAsmwith the other martial arts
groups though, PSHT members claim their groupvsrga bad reputation by the
actions of a minority abusing the club’s name.

‘Kakalok’ Groups

01. SevenSeven, also known as Seven Seven, are a formeatedtine group formed
in Indonesian times. Their tag is the most ubiqustof all groups, and can be seen all
around Dili, but most particularly in the Becoraiffesse area. The group is believed
to have magical powers, by injecting themselves witnedicine that makes them
invincible and even invisible to enemies. Their byiris a longitudinal scar that runs
vertically up their right arm with seven nodes (Bagure 07). They also carry a piece
of red and black cloth with protective powers. ‘Rkd the original leader of Seven,

is claimed to be still alive in the jungle somewherhe leader of the Sagrada Familia
Group ‘L7’ is said to one of his followers. Sevae apparently linked to Sagrada



Familia, which one ex member likened to a mothganization. Gang leader Lito
Rambo is also said to be one of their founders.

Seven are alleged to control the cock fighting gahbling rackets around Taibesse
and elsewhere in Dili. According to one allegatisome of their members were also
former militia members, and are still in Indonedihey are also believed to be
heavily involved in the recent violence, especialigund the Bairopite and Comoro
area, but as with other groups, whether this isoagor merely individuals is hard to
prove.

The following reports of recent gang violence irsEBimor were accessed by the Tribunal
from the various websites on 21 April 2008:

» 22 February 2007,48 arrested over East Timor gang violedggence France-Presse
http://www.news.com.au/story/0,10117,21271860-40h@nl?from=public_rss

UN police have arrested 148 people suspected ofviament in a resurgence of
street violence in the East Timorese capital, tNegdvoy to the troubled country
said today.

"In the past three days, the police have arrest8dogople, all related to the security
situation in Dili,” Atul Khare said.

Seven international UN police officers were injuyasterday in fresh violence on the
streets of Dili.

Police had stepped up patrols to tighten secusitgwWing the recent increase in
violence, Mr Khare said.

"l do believe that ... the people of Timor Lest@gETimor) will refrain from
(violence), will introspect and will come to thenmbusion that attacking the United
Nations, which is here to restore peace and calimeiin country, is hot something
which can be praised, it is something that mustdrelemned,” he said.

Mr Khare warned of tough action against those im@dlin the latest street violence
to hit Dili since major unrest in April and May tagear left 37 dead.

The street violence, mostly between members of maatial arts gangs, has beset
Dili for the past two weeks.

Australia yesterday warned its citizens againsteliang to East Timor due to the
"volatile security situation."

"The situation could deteriorate further withoutioe and Australians could be
caught up in any violence directed at others, diagartment of foreign affairs and
trade said.

"There is also an increasing likelihood that Austres and Australian interests may
be specifically targeted.”

Last year, a protest by disgruntled soldiers rgpigigenerated into clashes between
rival security forces and gang wars on the streftise capital that prompted the
deployment of an Australian-led international péaeping force.

The UN has deployed some 1300 police to help restater.



» 20 April 2007,The clash of gang violence continues, 9 injufsxtion on Solidarity in
the Asia Pacific, East Timor News Digésttp://www.asia-pacific-
action.org/southeastasia/easttimor/netnews/20070&wb.htm#April%2020,%202007

Gang violence continues in Dili, after it had sadtfor a couple of weeks during the
campaign and presidential Election Day.

Yesterday (19/4), the disturbances between PSHT/ahdrupted in Hudi Laran and
Quintal Boot. The incident resulted in 9 injuredn4Hudi Laran and 5 in Quintal
Boot.

The ninth victims got stoned and others were shw. victims were immediately
hospitalized in HNGV Dili for intensive treatment.

UNPol and PNTL dispersed the clash successfullyoh®was arrested. (DN and
STL)

» 18 Nov 2007East Timor man decapitated in suspected gang atRelters,
http://www.alertnet.org/thenews/newsdesk/JAK21786.h

A 29-year-old man was decapitated in an attackghoto be linked to gang violence
in East Timor, a hospital official and a relatisdson Sunday.

The man was attacked with a sword outside a s&aethe parliament building in the
capital Dili by a group of men waiting in a taxiredative of the dead man said.

An official at the national hospital in Dili, whetke body was taken, said the victim's
head had been severed from his body in the attatlalice were investigating.

The former Portuguese colony was plunged into clestgear after the sacking of
600 rebellious soldiers triggered violence thdekil37 people and drove 150,000
from their homes.

Foreign troops had to be brought in to restoreroadd security has improved,
although sporadic violence, vandalism and arsosigtekvith an unemployment rate
of around 50 per cent helping fan a gang cultureraniored youths.

Last week, a man died after an arrow pierced hastltiring gang fighting in
districts near East Timor's capital.

» 11/03/2008East Timor - Gangland DiliForeign Correspondent
http://www.abc.net.au/foreign/content/2008/s2189MtH

BORMANN: It was the darling new nation, born frohetravages of occupation.
East Timor had become the world’s newest counter af quarter of a century of
resistance to Indonesia. But six years after indéerce, it remains a volatile place,
propped up by thousands of visiting foreigners i false economy.

In Dili there are traffic snarls of United Nationshicles. Police from thirty-nine
nations flood the streets, dozens of aid agendesazir to do good. But despite all
the good will in the world, this is not the newinatmost of these people had hoped
for. The level of suspicion and distrust on thdseess is extraordinary. It's hard to be
happy in your homeland when you don’t have a home.

This is what’s become of the new democracy, ontitehthe total population of one
million, has been chased out of house and hombdiyawn countrymen. This is the
story of the part played by a nhew generation ot Easorese youth and how rather
than building their nation, they seem hell bentlestroying the country their fathers
created.



After eight years abroad in Portugal and Australlex de Sousa is home and with
mates again. His passion is Silat, the martialiatteduced here during Indonesian
times.

ALEX DE SOUSA: | came to East Timor and | see &dént kind of martial arts
and | went to assist one of the trainings andddik.

BORMANN: Alex is one of thirty thousand East Timaevotees of PSHT, an
organisation that binds its members beyond spoti@asy

ALEX DE SOUSA: [showing emblem] The heart meanshitetherhood, it's coming
from our hearts. That's what the heart means.

BORMANN: Far from symbolism, PSHT has been at Wt&g.one of a number of
groups involved in an ongoing battle for recrdiasd and influence in this fledging
country.

ALEX DE SOUSA: If you kill one of them you will geevenge, that's for sure.
That's a Timorese way to solve the problems.

BORMANN: This is fertile recruiting ground for tlgangs. There’s not much to do
here, almost half of young people don’t have agob the UN and aid agencies
provide about the only work anyway. It's hardly musing that seven out of ten
young men find their way to the various clubs aadgs.

JOSE LUIS SOUSA SANTOS: It's about family ties. B know they’ll kill for
their brothers.

BORMANN: Jose Luis Sousa Santos has also retumoad dbroad to help rebuild
his country. The one time intelligence advisorthe Australian Defence Force, has
worked with his Prime Minister and also the Unil¢ations on the gang problem.

JOSE LUIS SOUSA SANTOS: [youth advisor] If politigearties require support in
regards to demonstrations or in regards to defgrttiiemselves or attacking enemies,
they utilise the martial arts groups. Out of aét froups in Timor that probably

would be the most influential group politicallyatigh level PSHT.

BORMANN: I've come to meet the next generation 8HT members. It could be
any youth club, but these young people have joaredrganisation, which infiltrates
the police and army, the public service and hidietms of government.

JOSE LUIS SOUSA SANTOS: Intimidation, burning ofuses, violent attacks on
individuals. Having such a large number of PSHT tevasinside the police force and
in the police special groups, means they’'ve goésg€to... you know, to weapons
and to ammunition where most of the population tion’

BORMANN: To find out how these gangs operate andtwhey do, you need only
to go back to the violence of 2006. Six thousanudé®were destroyed when those
who saw themselves as westerners of East Timak tilieemove those who regarded
themselves as easterners. The gangs played alceldras enforcers.

It was a mad scramble to stake a claim, a demadiwstridnat owning a house in East
Timor can be a very tenuous proposition. Neighbearssimply burn each other out
here and nothing much can be done about it. Thatause the land tenure situation
is a mess, there’s traditional title, title fromrRguese times, from Indonesian
occupation, but in the end once you get a placgysithang on to it.

This is what became of Dili’'s so-called eastern€&hey live in tents, one third of the
city’s population, surviving on handouts the goveemt can't afford. The
displacement camps spill into hospitals, into tecsuary of church grounds and
even into Dili’s fire station.



FINN RESKE-NEILSEN: [UN deputy head of mission] Wiee are doing here is to
create if you like a nation of beggars. We neegetioaway from this dependency on
handouts and move back to a situation where peapiactually fend for themselves.

BORMANN: For almost two years this single tent bagn home to Estanislao
Soares his wife and their seven children. Theird&@ras destroyed as westerners
moved in. Now a cut in the rice hand out is abounake life even more difficult.

ESTANISLAO SOARES: It's very hard for us here.dins heavily, and it's hot
living under this tent.

BORMANN: Most people don’t have the means to retortheir homes and they
have genuine fears about what will happen if tigyd go back. Estanislao agreed to
leave camp to show me his old home, just a fewndélives up the road.

ESTANISLAO SOARES: There’s one — the one that wastbdown.

BORMANN: He had three houses here and only onlessaihds. The new occupier he
recognises. This man’s son was the one who attdékethislao and destroyed his
houses, but like every other land dispute herdningtis clear cut.

It turns out that Estanislao himself had taken alkerhouse years before when its
occupants fled unrest in 1999. Both men had beeattys at some stage in this
house, neither have any paperwork to prove owneeshyway.

It seems to have been an affable meeting, but Bkarleaves with a threat ringing
in his ear. He’s been told it will be the youthtloé street who will sort this one out.

Our guide to the gangs, Jose Luis Sousa Santosisdyrsows what this means.

JOSE LUIS SOUSA SANTOS: When he tries to go baakdom his house, you
know there could be a violent reaction from thetiiotde’ll either get burnt out again
or they’'ll kill him.

JOSE LUIS SOUSA SANTOS: Gang members all back e#woér up, almost to the
death. Other cells will come into it. You know withtwenty-four hours you know
it'll turn into a street battle of fifteen hundredople.

BORMANN: Olderico Campos prays to the Virgin Mamytline also worships the
dead and believes he has the power to deflecttbutie’s a member of the ritualist
77 Gang, a clandestine group that once supporéed tirighters who fought
Indonesia.

OLDERICO CAMPOS: [showing scar on his arm] Thisiisign, this a sign of
importance.

BORMANN: There are twelve thousand followers whalebear the seven scars.
Olderico wears a crocodile tooth for divine proietand this arm band.

JOSE LUIS SOUSA SANTOS: The current incarnatiod dis a corruption of East
Timorese culture. The usage of almost voodoo stisatroubling because a lot of
these kids do believe you know that once they\aejo 77 their life force is now tied
to the group, so whenever their master decidesttthem loose, that they'll die so
it's a very good way to keep control over unrulgisi

BORMANN: But for those disaffected and disenchantadhe gangs that offer
meaning in life. It's hardly encouraging for theioa builders of East Timor but the
77 Gang is at war with PSHT, the organisation feéd by young Alex de Sousa.



While he says he doesn’t involve himself in troylble knows what his fellow
members are capable of.

ALEX DE SOUSA: The way | see it's never going toigh. For sure as soon as one
of them knows the other is from the different uenfirPSHT or 77, everyone’s going
to get involved.

BORMANN: The country torn by politics, family feudsd an east/west rivalry is
also racked with gang warfare. The despair of Egsbrese is felt most by the real
victims of this chaos, the tent dwellers have bexoafugees in their own city.

United States Department of State Country Repartiduuman Rights Practicésr 2007,
Published on 11 March 2008 and accessed by theraiton 21 April 2008 from
http://www.state.gov/g/drl/rls/hrrpt/2007/100519hincludes the following:

The government generally respected the human raftits citizens; however, some
human rights abuses persisted. Serious problerhgligtt: politically motivated and
extrajudicial killings; police use of excessivederand abuse of authority; arbitrary
arrest and detention; inefficient and understaffearts that deprived citizens of due
process and an expeditious and fair trial; and itiemd in camps for internally
displaced persons (IDPs) that endangered heatthrise education, and women's
and children's rights. Domestic violence, rape, saxial abuse were also problems.
Societal divisions based on political affiliationdaregional origin continued to cause
widespread discrimination, segregation, and viageparticularly in the capital.

Role of the Police and Security Apparatus

The Dili-based police, which made up more than et of PNTL's total
complement, disintegrated during the 2006 crisSMUT and the government
undertook to reform, restructure, and rebuild thE P. A central element was a
"screening" to ensure that each of the approxima&@€00 PNTL officers was
checked for integrity and any past crimes or mighair. Following screening,
officers were to go through renewed training amsékanonth UNPOL mentoring
program. By year's end 1,250 officers had complétedJNPOL program.

Each of the country's 13 districts has a distriTE commander who normally
reports to the PNTL general commander. In spiienpfovements due to the
UNPOL training, the PNTL as an institution remaimeebrly equipped and under-
trained, subject to numerous credible allegatidrebase of authority, mishandling of
firearms, and corruption.

A number of police officers did not pass the vejforocess and were on suspension
pending further investigation. Outside Dili, 1,8041,949 PNTL officers registered
for and were undergoing screening. On April 22, UNN&cilitated a human rights
training session for senior PNTL commanders focusesdtrengthening
accountability within the PNTL. The PNTL remaineddile and in need of UNMIT
mentorship.

Persons with Disabilities

Although the constitution protects the rights ofgoms with disabilities, the
government had not enacted legislation or othermardated accessibility to
buildings for persons with disabilities, nor doles taw prohibit discrimination
against persons with disabilities. There were ports of discrimination against
persons with disabilities in employment, educatmnrthe provision of other state
services; however, in many districts children vdibabilities were unable to attend



school due to accessibility problems. Training aocational initiatives did not
address the needs of persons with disabilitiesinguhe year some persons with
mental disabilities faced discriminatory or degragireatment due in part to a lack of
appropriate treatment resources or lack of reféorakisting resources. Mentally ill
persons were imprisoned with the general prisonuladion and denied needed
psychiatric care. UNMIT noted that hospital patsewere unable to participate in the
two rounds of presidential voting, but the eledtadministration provided mobile
polling stations so that they could vote in thdiparentary elections. An office in the
Ministry of Social Solidarity is responsible forgbecting the rights of persons with
disabilities.

National/Racial/Ethnic Minorities

Tensions between persons from the eastern disttiotssae) and persons from the
western districts (Loromonu) continued, althoughatdhe heightened levels
witnessed during the April and May 2006 nationaisr

Relations were generally good between the ethnjonihyaand members of several
small ethnic minority groups; however, there wereasional reports of
discrimination against ethnic Chinese (who congitess than 1 percent of the
population) and ethnic-Malay Muslims.

The Australian Government’s Travel advisory warniogEast Timor currently includes the
following, accessed on 24 April 2008 frdrttp://www.smartraveller.gov.au/zw-
cgi/view/Advice/East%20Timor

0 We advise you to reconsider your need to trav&last Timor at this time because
of the fragile security situation and the risk aflgnt civil unrest. The situation
could deteriorate without warning. There is a pasr that Australians and
Australian interests may be specifically targeted.

0 On 11 February 2008, East Timor President Jose B&todta was shot in an
attack on his home and Prime Minister Xanana Gushwamvoy was fired on.
Australians are advised to exercise extreme caati¢ims time and avoid
unnecessary local travel. On 22 April 2008, théestd siege and the state of
emergency was lifted in all areas of East Timortfpam Ermera district. See the
Civil Unrest/Political Tension section for more enfmation.

o Military operations are underway to apprehend thiogelved in the attacks
against the President and the Prime Minister. Aliatrs are strongly advised not
to travel to areas where these operations are kioowkely to be conducted
because of the extremely dangerous security Stuafi you become aware of
any nearby military activity, you should leave Hrea immediately. You should
remain vigilant and obey all instructions givenadwthorities and security forces.

0 If you decide to travel to East Timor, you shouw@reise extreme caution.
Violence could occur anywhere at any time in E&stoF. You should take
particular care to avoid demonstrations, streéiegaand public gatherings as they
may turn violent and you could get caught up iacks directed at others.

0 You should check the security situation with thateh Nations Police (UNPOL)
by telephone on 112 or (670) 723 0365.

o In Dili, there have been violent disturbances wesal areas since May 2006.
Violence could erupt without notice. Known trouljaots include Nicolau Lobato
Airport and its surrounds, Bebonuk including then@oo River, Bairo Pite,
Tasitolu, Aitarak Laran, the Comoro Market area emternally displaced people's
(IDP) camps, including near the Dili port. You shibexercise extreme caution if
passing through these areas.



0 Explosive devices have been detonated in Diliudiclg at the International
Stabilisation Force (ISF) base known as Camp Pkaeni’ February 2008, in
Aitarak Laran on 6 February 2008 and outside thstralian Defence Co-
operation House, adjacent to the Australian Embassy October 2007. No-one
was injured in any of these incidents.

o During April 2008, changes to food distributionili may lead to increased
tension.

o0 There have been continuing incidents of gang-réleigence, robbery, arson and
vandalism in Dili. Australians and other foreignbesse been caught up in
incidents of armed robbery and assault. Some garg#i have attacked cars
with potentially lethal stones and darts fired frelimgshots, particularly during
the early evening and at night. You should exercaeion if using taxis. You
should also avoid armed irregular groups, includiragtial arts groups, both in
Dili and the districts.

0 Violent disturbances have occurred outside thedfiyili, most recently in
August 2007. Since then, the situation has remaieletively calm. You should
be aware that unauthorised road blocks may appsareere in East Timor.

The following extracts are from an article entitlsdrm as E Timor criminals pardoned
which was published by the Australian on 24 Ap€i0D8 and accessed the same day from
http://www.theaustralian.news.com.au/story/0,2528%89926-25837,00.html|

EAST Timorese President Jose Ramos Horta will paedformer government
minister who armed civilian hit squads during tih@ence that destabilised the nation
in 2006.

Rogerio Lobato is one of 80 criminals to be pardboe the anniversary of East
Timor's independence next month.

Analysts have reacted with alarm, saying East Temyrcle of violence will not end
until people are held accountable for their actions

Lobato, a former Fretilin government minister, et year jailed for more than
seven years on charges of manslaughter and iNegsilhg firearms to disturb public
order. A panel of judges said his actions had dautied to the violence and
instability that rocked East Timor in 2006.

Lobato has only served about five months of hisesare as he was allowed to fly to
Malaysia last August for medical treatment andeistg return.

Mr Ramos Horta, who last week resumed his duties egcovering from a rebel
attack that almost killed him, said EastTimor neetefoster a culture of forgiveness
if it was to move forward.

"Rogerio Lobato will be one of more than 80 benrefies of the presidential
pardon,” Mr Ramos Horta said during a speech thapaent yesterday. "To know
how to forgive is a virtue that we need to cultéevat our hearts. Let us recognise the
day that our national independence was restorddanitay of pardon and clemency
among Timorese."

International Crisis Group Southeast Asia projéaaior John Virgoe described the
decision as "very unfortunate".

"They have had several rounds of amnesties in"Hagir now and there has to come
a point where people start being held responsdsléhkeiractions,” Mr Virgoe said.

"Otherwise you are sending a message that youetaangay with this stuff. You can
get away with fostering violence for your own picktl ends if you are a politician; if



you are an ordinary person you can burn down yeighbour's house and you will
get away with it. It's a very unfortunate message."

FINDINGS AND REASONS
Country of Nationality

The Tribunal finds, based upon the applicants’yemito Australia on apparently valid
passports issued by the government of East Tirhat they are citizens of that country.
There is no evidence to suggest that they aremadtiof any other country. For the purposes
of the Convention, the Tribunal has therefore ass®their claims against East Timor as
their country of nationality.

Assessment of Claims

The Tribunal found the first named applicant toabteuthful witness, as his evidence was
consistent and forthright, and did not appear twehzeen exaggerated or clearly at odds
with independent country information relevant te biaims. He displayed evident
knowledge of the organization, Group 1, of whichckeems to have been a member, and
showed the Tribunal his physical features consistgth that claim.

The first named applicant’s claims were internalysistent, and were presented in a
credible and forthright manner. They were confirniedome extent by the written
evidence of the applicant’s community worker, whagscribes the applicants’ parent
having raised his concerns about the safety ohrsson some time earlier, and also by
the first named applicant’s account of having sduglavoid the problems by relocating to
West Timor on a number of occasions as evidencenlryes in his passport. The claims
are also highly consistent with the country infotima with respect to both the
characteristics of Group 1, and the influence, bgha and capabilities of the Group 2

group.

The Tribunal accepts that the first named appliozag a member of the Group 1, and
although not personally active in recent yearstilscapable of being recognized as such
because of the physical features which are cleasiple on his body. The Tribunal also
accepts that for this reason the applicant wastiiiiesh as a Group 1 member when
working in a building in a suburb of Dili by a meerof the rival Group 2 gang, who later
returned with fellow gang members and surroundedbthlding, taunting and threatening
the applicant who in turn called his own fellow ganembers for backup, leading to a
confrontation between the two groups during whiod applicant himself escaped.

The Tribunal is also of the view that the first redrapplicant is differentially at risk on
account of his ethnicity, given that on his own@aa he was identified gou Group 1
ethnic minority.This is also consistent with country informatiomf¢rmation deleted:
s.431]. The applicant is therefore a member of allswisibly distinct ethnic minority who
also happens to have been identified and targetésrbup 2 on the basis that he is a
member of Group 1.

Convention Nexus

The applicant has claimed to be at rislpefsecutioronly on the basis of his membership of
a particular social group, namely the Group 1 gétigrnough the Convention definition does
not encompass those fleeing generalised violent&rnial turmoil or civil war (see, eg



Minister from Immigration and Multicultural Affairg Haji Ibrahim (2000) 204 CLR 1 at

[141] per Gummow J; Gleeson CJ and Hayne J agreeivgould be erroneous to assume
that a context of civil disturbances, or civil darc warfare, which results in a general state of
indiscriminate violence or general danger affecanghole community, necessarily
precludes the existence of persecution for a Caiveneason.

Where persecution occurs in a context of widespoeadict, it would be wrong to require a
claimant to establish a risk of persecution over alpove the risks faced by others caught up
in the conflict. The principle of “differential ingzt” was espoused by the House of Lords in
Adan v SSHIP1998] 2 WLR 702, where it was held that, in cim@tances of civil war such
as inter-clan fighting in Somalia, the individualgroup had to show a well founded fear of
persecutiorover and abovéhe risk to life and liberty inherent in the ciwhr or a fear of
persecution for Convention reasons over and abdbwverdinary risks of clan warfare.
However, the High Court of Australia ruledhtaji Ibrahim that the “differential impact”
principle does not form part of Australian law asfwuld not be used. As Justice McHugh
explained at [70]:

It is not the degree or differentiation of risk tki@termines whether a person caught
in a civil war is a refugee under the Conventiofinitgon. It is a complex of factors
that is determinative — the motivation of the ogg; the degree and repetition of
harm to the rights, interests or dignity of theiudual; the justification, if any, for

the infliction of that harm and the proportionaldfthe means used to achieve the
justification.

The leading recent Australian authority on theipaldr social group questionAgpplicant S

v Minister for Immigration and Multicultural Affasr(2004) 217 CLR 387 (“Applicant S”).

In their majority joint judgment, Gleeson CJ, Gumwend Kirby JJ. set out at paragraph [36]
the correct approach to the question of whetheoapgfalls within the scope of the term
particular social groupfor the purposes of the Convention:

Therefore, the determination of whether a groulg faithin the definition of
"particular social group" in Art 1A(2) of the Comtimn can be summatrised as follows.
First, the group must be identifiable by a chanastie or attribute common to all
members of the group. Secondly, the charactepistittribute common to all members of
the group cannot be the shared fear of persecitirmlly, the possession of that
characteristic or attribute must distinguish treugrfrom society at large. Borrowing the
language of Dawson J Applicant Aa group that fulfils the first two propositions,
but not the third, is merely a "social group" antlan"particular social group". As this
Court has repeatedly emphasised, identifying atayithe "particular social group”
alleged is vital for the accurate application @& #pplicable law to the case in hand

The government has also legislated, in s91S, iardalrestrict the availability of the
Convention ground of Particular social group. Theppse and implications of s.91S were
recently considered by the High CourtSmCB v Minister for Immigration and Multicultural
and Indigenous Affair2006] HCA 61; (2006) 231 ALR 556; (2006) 81 AL4R5, a case
involving an Albanian blood feud carried out unddrat was said to be the customary law of
the Kanun the subjects of which, in one of its fasformulations, constituted the particular
social group, the Court considered the backgroarsd21S. At [16] — [20], the majority,
Gleeson CJ, Gummow, Heydon and Callinan JJ, obd@&wéollows:

In Minister for Immigration and Multicultural Affairg Sarrazola (No 2Merkel J
(Heerey and Sundberg JJ concurring) held that dyfavas capable of constituting a
particular social group for Convention purposesvds also held that a Colombian
threatened with murder if a debt contracted to nnddd figures by her subsequently



assassinated brother were not repaid by her causdén as being persecuted for a
Convention reason, namely membership of a partiaaeial group comprising her
family.

The Explanatory Memorandum to thegration Legislation Amendment B{INo 6)
2001, which, on enactment, inserted s 91S intd\ttiesaid that s 91S:

addresses a recent court finding that a relati\e mérson facing persecution for a
non Refugees Convention reason, such as pursaitiipjnal elements for
repayment of debts, is themselves [sic] facinggmrson for the Convention ground
of membership of a particular social group whemdttentions of the agents of
persecution turn to them, for example for repaymeithe debts. This type of
situation falls outside the range of grounds faispeution covered in the
http://www.austlii.edu.au/cgi-
bin/sinodisp/au/cases/cth/HCA/2006/61.html?querfggee%20and%
20particular%20and%?20social%20and%20group%20andétzioel

%20and%20gang - disp39#disEafugeesConvention.
The Explanatory Memorandum then gave a summaryass and concluded:

The above provisions do not prevent a family, getbging a particular social group
for the purpose of establishing a Convention redsppersecution. However, they
prevent the family being used as a vehicle to bwiith [sic] the scope of the
Convention persecution motivated for non-Conventeasons."

In the Second Reading Speech the Minister for Imatign and Multicultural Affairs
said:
"The convention was not designed to protect peaple fear persecution for

personal reasons that have little or nothing tevitb the convention - for example,
because they have failed to pay their family's slebt

Yet a recent Federal Court case provides for thig scenario.

The legislation will also prevent people from uséigborate constructs to claim that
they are being persecuted as a member of a familytaus under the convention
ground of a particular social group, when theneagonvention related reason for
the persecution.

This will remove a potential avenue for criminanfilies to claim protection on the
basis of gang wars - not those that the governmentd see as warranting
international protection.”

Gang wars have resemblances with blood feuds,tamglain that the Minister's
intention was to restrict the capacity to claimagi®n grounds of these kinds. The
guestion here, however, is simply whether the laggwf s 91S applies to the
present appellant.

Application of s 91S

Subject to certain contentions of the appellatte@onsidered below, s 91S is fatal
to the appellant's claim that he fears persecitiothe reason of membership of a
particular social groughat consists of his family.

The present case can be distinguished from theagoetonsidered i TCBbecause the
applicant does not rely on his membership off&msily for the formulation of his particular
social group. Consequently, and regardless of asgiple criminality the applicant’s part (of
which there is absolutely no evidence) s.91S doépmreclude the applicant from claiming
protection on the basis of gang wars by relyingr@nConvention nexus of his membership
of the particular social group of one of the gamgslved.



The evidence before the Tribunal indicates thatGheup 1 clearly does meet the criteria
identified inApplicant S The country information indicates that membengegheommon
characteristics other than a shared fear of petsacun the form of [information deleted:
s431]. The country information also indicates tiaise attributes distinguish the group
from society at large, as the group’s identity amel features which differentiate it both
from society at large and from other such groupse8 documented in the country
information. The Tribunal therefore finds that Gpoli constitutes a particular social group
for the purposes of the Convention.

Having accepted the applicant’s account that hetesageted by a rival gang because he is
a member of Group 1, the Tribunal finds that thredlts he experienced in the past, and
any future harm which he could experience fromrithal gang which made those threats,
namely Group 2, would be for Convention reasonisfnmembership of a particular social
group. The Tribunal notes that the country infongraindicates that some of these gangs
engage in criminal behaviour and violence, appé&yaimost as a matter of course.
However, the applicant’s account, which the Triduaepts, is that he was threatened by
Group 2 not just in some random criminal fashiaut, duite specifically targeted when and
only when he was identified as a member of Grodjmé Tribunal therefore finds for the
purposes of s.91R that the essential and signifieaason for the persecution which the
applicant fears is his membership of the particatarial group of Group 1.

Real Chance of Experiencing Serious Harm in the Resanably Foreseeable Future

The country information before the Tribunal witlspect to the situation in East Timor shows
that there continue to be serious law and orddslpras and outbreaks of violence from
which not even the leaders of the country are imeniiith respect to the particular type of
harm the applicant claims to be at risk of showddturn to East Timor, namely persecutory
acts by the Group 2 group, the country informateproduced above throws up a number of
recent examples of such harm being meted out bygs2avhich group, it seems clear from
the country information, is one of the most — if tiee most — powerful, politically influential
and violent of these groups in East Timor. Receports [information deleted: s.431] makes
it clear how serious these conflicts are.

In the case of the first named applicant, the Tnddus of the view that he is differentially at
risk of harm because in addition to being a menob&roup 1 and recognisable on that
basis, he is also a recognisable member of thece@imnese minority, and arguably more
vulnerable to identification and targeting thanetimic Timorese member of the same group.

For these reasons, the Tribunal finds that thenedse than a remote chance of the first
named applicant encountering serious harm from @&iun the reasonably foreseeable
future should he return to East Timor.

The Availability of State Protection

The country information before the Tribunal indesthat the protective capacities of the
East Timorese state are almost non-existent, atdaWwlessness and violence are the order
of the day. Furthermore, the country informatiodidates that the local police and security
forces are in fact infiltrated by the very grouprfr whom the applicant fears persecution,
namely Group 2.



The evidence shows that the state has had to iiovegn peace-keeping or security forces
back into East Timor, and that despite their presehe violence has continued. The recent
extension of the UN security mandate, in responsled pleadings of the East Timorese
government, clearly acknowledges, in the opiniothefTribunal, the ongoing nature of this
security threat and the inability of the East Ties® authorities to maintain order and protect
their own citizens. In any event, the UN peacekagporce has only a limited capacity to
intervene, and the evidence suggests that limrtaton its rules of engagement are known to
and actively exploited by local groups.

The Tribunal considers that at present, the Eambfieése authorities are unable to protect the
applicant, to the level which may be expected Ibgrimational standards, from the risk of
harm which he faces. Consequently, the Tribunalsfithat state protection is not available to
the applicant.

Conclusion on Persecution

In Minister for Immigration and Multicultural Affairg Khawar (2002) 210 CLR Gleeson
CJ made the following observation (at p. 13):

Where persecution consists of two elements, thair@il conduct of private citizens, and the
toleration or condonation of such conduct by tteesbr agents of the state, resulting in the
withholding of protection which the victims areidad to expect, then the requirement that
the persecution be by reason of one of the Coraregtiounds may be satisfied by the
motivation of either the criminals or the state.

In the present case, the Tribunal finds that ttet-hamed applicant faces a real chance of
persecution in East Timor in the foreseeable futoréhe Convention reason of his
membership of a particular social group, namelyuprb, as a result of the combination of
Convention-motivated risk of serious harm and kfaiof state protection.

Safe Relocation Within East Timor

Given the widespread nature of the problems in Emsor, the small size of that country, the
applicant’s particularly identifiable characterstias described above, and the fact that he is
now responsible for looking after the second- naaggulicant, who has an medical
condition, the Tribunal finds that relocation wittttast Timor is neither a safe option for the
applicant nor one which is reasonably open to hém/h

Safe Third Country

There is no evidence that the first-named applibastthe right to enter and reside in any
other country for the purposes of s.36(3) of thé Aach as might legally absolve Australia
of its protection obligations to the applicant.dtgh the evidence indicates that the first-
named applicant has, on numerous occasions, avthddthrm he feared in East Timor by
travelling to Country X after obtaining the necegsasa, there is no evidence to suggest that
he has a legally enforceable right to enter andiegbere: sedpplicant C v Minister for
Immigration and Multicultural Affair§2001] FCA 229 (Carr J, 12 March 2001) at [28bla
& Anor v Minister for Immigration and MulticulturaAffairs[2001] FCA 630 (Mansfield J,
30 May 2001) at [36], upheld by the Full Federau@an Minister for Immigration and
Multicultural Affairs v Applicant G2001) 116 FCR 154 aritbla v Minister for Immigration
and Multicultural and Indigenous Affaif@002) 120 FCR 170 at [63] respectively.



Consideration of the Claims of the Second-named Apipant

The Tribunal has had regard to the circumstancéseatecond-named applicant to the extent
that they are likely to add to the risk of thetfinemed applicant experiencing persecution for
a Convention reason in the reasonably foreseeatieef and the extent to which they might
compromise the extent to which he might reasonbélgible to relocate safely within East
Timor.

However, recent case law developments which biadtibunal make it clear that as the
second named applicant has not raised claims ffdriswn at the primary stage by
completing, or having completed on his/her belidiit C of the Form 866, the Tribunal has
no jurisdiction to entertain his/her discrete petiten claims, no matter how compelling they
may be. This is explained in the following extraoim SZJKO & Anor v Minister for
Immigration & Anor[2008] FMCA 370, per Scarlett FM, a judgment defted on 31 March
2008. The Tribunal has set out a substantial gaheodecision on account of its broad
significance:

63 The fact that there are different criteria fostpction visas is made clear by the wording
of 5.36 of the Migration Act:

(1) There is a class of visas to be known asgot@n visas.
(2) A criterion for a protection visa is that thpplicant for the visa is:
(&) a non-citizen in Australia to whom the Minisi® satisfied Australia has protection
obligations under the Refugees Convention as anagelogi¢he Refugees Protocol; or
(b) a non-citizen in Australia who is the spousa dependant of a non-citizen who:
(i) is mentioned in paragraph (a); and
(i) holds a protection visa.

64 It can clearly be seen from the use of the Wortthat the criteria are alternatives. That
is not to say, however, that a person cannot qualitier both criteria, but the person must
make a separate application.

65 Subclass 866 of Schedule 2 of the Migration Retiuns 1994 sets out the criteria to be
satisfied at the time of application for a protectvisa:

866.211 The applicant claims to be a person to whomrAliatas protection obligations under
the Refugees Convention and:
(@) makes specific claims under the Refugees éuion; or
(b) claims to be a member of the same familyam person (thelaimant ) who:
(i) has made specific claims under the Refugees€tion; and
(i) is an applicant for a Protection (Class XA}a.

66 The authorities make it clear that there isrel&imental difference for the two bases for a
protection visa. I'V120/00A and Others v Minister for Immigration avidlticultural

Affairs' the applicants were the widow and children of a mhno had sought protection visas
for himself and his family. The Minister’s delega&fused the application and so the
applicant sought review by the Refugee Review Tr@wuThe man died shortly before the
Tribunal conducted a hearing. The Tribunal affirntieel delegate’s decision. The widow and
children sought prerogative relief.

67 Kenny J dismissed the application, holding:

[56] In the present case, it was the deceased ahthe time of application, sought a
Protection (Class AZ) visa and who made the specifims under the Refugees Convention.
His wife and children made application for protectivisas solely as members of his family.

[57] This is made clear from the different versiaid-orm 866 completed by the deceased
and his family. The deceased completed a Form Btieel "Application for an applicant

1(2002) 116 FCR 576



who wishes to submit their own claims to be a re€ligHis wife and children completed
applications entitled "Application for a memberthé family unit", which carried the
following notation:

This part is for a member of the family unit wh@sldNOT have their own claims to be
a refugee, but is included in this application....

[58] As the respondent's delegate held that theedsed was "not a person to whom Australia
has protection obligations under the Refugees Quiw&', it followed that the delegate found
that none of the deceased's family met the criteinccl 866.222(b) of Schedule 2 of the
Regulations. It was this decision that the deceasethis family challenged on review. Was it
open to the Tribunal to decide the review applizatas if each living applicant had made an
application for a Protection (Class AZ) visa?

[59] As the Full Court of this Court noted in Li 885, the Act "places great emphasis on the
need for a visa applicant to complete a prescribpglication form". The Regulations do not,
so it seems to me, permit the Tribunal to treatapplicants as if they had each sought a
Protection (Class AZ) visa in her or his own right we have seen, the Regulations
prescribed the application to be made by a famiyher of an applicant for a Protection
(Class AZ) visa. This is the form that the applisssompleted.

[60] In any event, even if it was open to the Trnialto have considered their applications in
this way, a result adverse to the applicants wawvitable. Having completed an application in
December 1996 as a family member of an applicard ferotection (Class AZ) visa (in
reliance on criterion 866.221(b)), none of the netsapplicants would have been able to
satisfy the Tribunal that she or he met criterid@®&22(b), since the principal claimant had
died without being granted a Protection (Class Aigp..~

68 There was a similar factual situatioNAEA of 2002 v Minister for Immigration &
Multicultural & Indigenous Affairs.The applicant’s husband had applied for a protactio
visa and she made an application for a visa asmabmeof his family. A delegate of the
Minister refused to grant them protection visash&y applied to the Refugee Review
Tribunal for review of the decision. Unfortunatetlge applicant’s husband died before the
Tribunal hearing. The Tribunal conducted a heabagfound that it had no jurisdiction to
determine the application for review, following ttieath of the husband, who was the
primary claimant for a protection visa. The applicgought judicial review of the Tribunal
decision.

69 Gyles J dismissed the application and agreddkenny J's decision iW120/00A:

[13] Counsel for the applicant has sought to digtiish the reasoning of Kenny J, which the
Tribunal followed, in various ways. It is not nesay to explore all of these arguments, as, in
my opinion, one of the strands of her Honour's og@gg is fatal to this application. At all
material times, including the time of the origirsgdplication, the time of the Tribunal decision
and the present time, a necessary criterion todtetdished for the grant of a visa of the type
applied for was that the claimant (in this cases tusband) has been granted a protection
visa. That criterion has been incapable of fulfiithsince the death of the husband on 29
October 2001 (see Kenny J at 590 [60]).

[14] ...In the present case, it is quite plain thia¢ applicant deliberately applied for a
protection visa on the basis that she was a faméynber of her husband claimant and not in
her own right. There is a fundamental differenceuveen the two bases for a protection visa.
In my opinion, the Act and the Regulations regeeparate and specific applications for
each. It would not be open for the Tribunal to dgrarprotection visa to a person who had
applied as a family member on the basis that tleasgn was a refugee. | agree with the
reasoning of Kenny J in V120/00A at [59].

70 INSZLGF & Anor v Minister for Immigration & AndNicholls FM considered where a
husband and wife applied for protection visas. filgband submitted claims to be a refugee

2(2002) 116 FCR 576 at [56]-[60]
%[2003] FCA 341
*[2008] FMCA 254



and the wife applied as a member of her husbaaddy. The applications were refused by
a delegate of the Minister. On review by the ReéuBeview Tribunal, the Tribunal rejected
the claims of the applicant’s husband on credibgitounds. At the hearing, however, the
wife advanced claims to be a refugee in her owntrighe Tribunal considered those claims
and dismissed them, finding that her claims arom® the same facts as those of her
husband'’s claims.

71 Nicholls FM, applying/120/00AandNAEA of 2002found that the Tribunal had
committed jurisdictional error. His Honour held:

[52] On the authorities referred to above, the Tnital was not entitled to proceed in this way.
Importantly, however, the Tribunal does not appeanave directed its mind to the relevant
criterion relating to the resolution of the applitawife’s application for a protection visa,
namely, whether she was a member of the familypefson who had been granted a
protection visa because the relevant decision mbkdrbeen satisfied that that applicant, in
effect, met the Convention definition of “refugedi my view, had the Tribunal properly
addressed this criterion in its analysis, then rithtstanding that it also sought to consider the
applicant wife as a refugee claimant in her owrhtijgurisdictional error may have been
avoided.

[53] However, the Tribunal did not address the eria relevant to the disposition of the
applicant wife’s application. (Section 36(2)(b)tbé Act and cll.866.211(b) and 866.222 of
Schedule 2 to the Regulations.) In that senseTtitbenal has committed jurisdictional error
in the way in which it resolved the applicatiortieé applicant wife.>.

72 In my view, the facts iBZLGFare similar to the facts in the decision undereavand,
with respect, | agree with his Honour’s reasoning.

73 The Tribunal in the decision under review coedd the claims of the First Applicant for
refugee status in his own right. The First Applicerade submissions challenging the factual
basis of the Tribunal’s finding, but in my view thebunal’s findings were open to it on the
evidence. The Tribunal was critical of the credipibf some parts of the First Applicant’s
evidence, but, again, these findings were open dhere is no jurisdictional error in the
Tribunal's finding.

74 Having found that the First Applicant did notehthe criterion set out in s.36(2)(a) for a
protection visa, there was nothing further for Thdunal to do in respect of his claim.

75 However, the Tribunal then considered the Bgilicant under the criterion set out in
s.36(2)(b). This was both unnecessary and misceedel he First Applicant had never
applied for a protection visa as a member of hfe'wifamily unit, nor had his wife ever
applied for a protection visa as a refugee in ker oght. The Tribunal embarked on a futile
exercise of considering the First Applicant’s ditity for something for which he had never
applied as a family member of a person being censtlagainst for which she had never
sought to apply.

76 In the case of the First Applicant, the Tribuimadl already addressed the correct criterion
under s.36(2)(a), so its subsequent considerafitimed-irst Applicant against the criteria in
s.36(2)(b), whilst invalid, is of no effect. | aratsfied, relying on the reasoning of Nicholls
FM in SZLGFat [52],that there is no jurisdictional error in the waywhich the Tribunal
resolved the application of the First Applicant.

77 In the case of the Second Applicant, however Tiibunal approached the matter the
other way round. The Tribunal considered the Sedppulicant against the criterion in
s.36(2)(a), that she was making a claim to bewgesf in her own right. This was an error,
because the Second Applicant had never appliedefsagee in her own right,
notwithstanding the fact that she gave evidensapport of such a claim before the
Tribunal.

®[2008] FMCA 254 at [52]-[53]



78 Whilst the Tribunal then made a finding that 8szond Applicant did not meet the
“alternative criterion” in s.36(2)(b), but the Tubal did not, in its reasons, set out that the
Second Applicant did meet the criteria in s.36(Rh&cause the person on whom her claim
relied was not a person to whom Australia has ptiate obligations under the Refugees
Convention as amended by the Refugees Protocol.

79 Thus, the Tribunal fell into jurisdictional errio dealing with the claim of the Second
Applicant.

In the absence of any evidence to the contraryTthinal is satisfied that the second named
applicant is a relative (namely a sibling) of tirstfnamed applicant. The evidence also
suggests that the first named applicant, was bathad to flee to Country X, the only
breadwinner, and was effectively the head of thealfaunit comprising the siblings and their
parent There is no evidence to suggest that thendatamed applicant has ever married or is
widowed, divorced or separated, and the evidenggesis that he/she is usually resident in
the first named applicant’s household and, havagard to the medical evidence, is
dependent on him for the purposes of r.1.05A(2xhernbasis that he/she is substantially
reliant on the other person for financial, psyclgatal or physical support.

The Tribunal is therefore satisfied that the seaoahed applicant is a member of the family
unit of the first named applicant for the purposes1.12(1).

CONCLUSIONS

The Tribunal is satisfied that the first named agapit is a person to whom Australia has protection
obligations under the Refugees Convention. Theedfwe first named applicant satisfies the
criterion set out in s.36(2)(a) for a protectiosarand will be entitled to such a visa, provided
he satisfies the remaining criteria.

No specific claims were validly made by or on bébékhe second-named applicant. The
Tribunal is satisfied that he is a member of thmes#amily unit as the first named applicant
for the purposes of s.36(2)(b)(i) and cl.866.222(&k fate of his/her application therefore
depends upon the outcome of the first named appl&capplication. In the event that
application is successful, he/she will be entitiead protection visa provided he/she satisfies
the remaining criteria for the visa.

DECISION
The Tribunal remits the matter for reconsideratioth the following directions:

0] that the first named applicant satisfies s.36(2){dahe Migration Act, being a
person to whom Australia has protection obligationder the Refugees
Convention; and

(i) that the second named applicant satisfies s.3§(B)¢@ the Migration Act, being
the dependant of the first named applicant.



| certify that this decision contains no informatihich might identify
the applicant or any relative or dependant of fy@ieant or that is the
subject of a direction pursuant to section 44heMigration Act 1958

Sealing Officer’s I.D. lward




