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control order being extended beyond two years, save in genuinely exceptional
circumstances. The Government opposed the amendment on the basis that, if it is
necessary and proportionate to extend a control order beyond two years to protect the
public from terrorism, it is the Government’s responsibility to do so.

31. As Lord Carlile has pointed out, however, being subjected to control orders not merely
for long periods but indefinitely is unlikely to be tolerated by the courts. Several of the 15
individuals who are the subject of control orders have been on control orders for three or
four years, and in some cases before that they were detained for more than three years in
Belmarsh under the Anti-Terrorism, Crime and Security Act 2001.

32. We agree with the observation of the IC]’s Eminent Jurists Panel: “if secret intelligence
cannot be transformed into evidence over time, or if the State fails to obtain new evidence,
the preventive measures should cease.™ We therefore repeat our earlier
recommendation that there ought to be a maximum limit on the duration of a control
order, and that Parliament ought to debate what that limit should be.”

Conclusion

33. We continue to have very serious concerns about the human rights compatibility of
both the control orders regime itself and its operation in practice. We remain
concerned that it will continue to result in breaches of both the right to liberty and the
right to a fair hearing. Moreover, with every annual renewal, we grow more concerned
about the length of time for which a number of individuals have been the subject of
control orders. Subjecting individuals to indefinite preventive measures is not
acceptable and, as Lord Carlile predicts, will at some point inevitably lead to a violation
of their human rights.

34. As in previous years, we therefore have very serious reservations about the renewal
of the control order regime unless the Government is prepared to introduce the
safeguards we have identified as necessary to render it human rights compatible.
Without those safeguards, the use of control orders will continue to give rise to
unnecessary braches of individuals’ rights to liberty and due process.

31 Report of Eminent Jurists Panel, above, at p. 122.
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Formal Minutes

Tuesday 24 February 2009

Members present:

Mr Andrew Dismore MP, in the Chair

Lord Bowness John Austin MP

Lord Dubs Dr Evan Harris MP

Lord Lester of Herne Hill Mr Edward Timpson MP
The Earl of Onslow Mr Virendra Sharma MP
Baroness Prashar

5 6% %

Draft Report (Counter-Terrorism Policy and Human Rights (Fourteenth Report): Annual
Renewal of Control Orders Legislation 2009), proposed by the Chairman, brought up and
read.

Ordered, That the draft Report be read a second time, paragraph by paragraph.
Paragraphs 1 to 33 read and agreed to.

Summary read and agreed to.

Resolved, That the Report be the Fifth Report of the Committee to each House.

Ordered, That the Chairman make the Report to the House of Commons and that Lord
Dubs make the Report to the House of Lords.

A Paper was ordered to be reported to the House for printing with the Report.

X6 6%

[Adjourned till Tuesday 3 March at 1.30pm.
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Written Evidence

Letter from Vernon Coaker MP, Minister of State at the Home Office
to the Chairman and Government Response to the Committee’s
Thirtieth Report of Session 2007-08, Counter-Terrorism Policy and
Human Rights (Thirteenth Report): Counter-Terrorism Bill, dated 3
February 2009

Thank you for your report Counter-Terrorism Policy and Human Rights (Thirteenth
Report): Counter-Terrorism Bill published on 8 October 2008. I apologise for the delay in
responding formally to the report but many of the issues raised were debated during
consideration of the legislation by the House of Lords in October and November last year.
As you know, the Counter-Terrorism Act received Royal Assent on 26 November 2008.
The Home Secretary also gave evidence to your Committee on 28 October 2008 which
covered some of the issues raised in your report. I am, however, very grateful for the
continued interest of your committee on this subject and for the detailed
recommendations that you have made. This letter therefore deals with the remaining issues
where these continue to be relevant.

Pre-charge detention

As the Committee is aware, the Act no longer contains any provisions relating to the
extension of the pre-charge detention period. I will not therefore comment upon the
passages in the report which deal with the adequacy of the safeguards (pages 11-24
inclusive). However, I would like to deal with the other points raised in this section.

Parliamentary Assembly of the Council of Europe Report on 42 days

The Government believes that the existing pre-charge detention regime under Schedule 8
to the Terrorism Act 2000 and any extension to this under the Counter-Terrorism
(Temporary Provisions) Bill is compatible with all aspects of the European Convention of
Human Rights. In particular, we consider an arrest under section41 of the 2000 Act meets
the requirement under Article 5(1)(c) that a person must be reasonably suspected of
having committed an offence. Section 40 of the 2000 Act defines “terrorist” for the
purposes of arrest and detention and we believe that this definition is well within the idea
of an “offence” for the purposes of the Convention. Further, the requirements in PACE
Code H ensure that the detained person is informed of the grounds for their arrest. Even in
cases involving sensitive material which cannot be disclosed to the suspect, sufficient
information is provided to comply with Article 5(2).

Under Schedule 8 to the 2000 Act a detainee is brought before a court within hours of
arrest. Judicial hearings for warrants of further detention are adversarial and suspects are
legally represented and may make representations and challenge the case for further
detention. We believe this procedure complies with the requirements of Article 5(3) and
(4). We do not believe that the existing regime or the proposed extension to the limit for
pre-charge detention increase the risk of a breach or Article 3. The provisions in Schedule 8
to the 2000 Act and in PACE Code H govern the treatment of detainee and this framework
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provides sufficient safeguards against inhumane or degrading treatment falling within
Article 3.

Derogation from the Convention

Although the Counter-Terrorism Act does not contain any provisions extending the
current limit of pre-charge detention, the draft Counter-Terrorism (Temporary
Provisions) Bill does. Should circumstances arise which necessitate the extension of the
pre-charge detention limit, the Government believes that it is lawful and appropriate to
extend the limit in the manner provided for in that Bill. Derogation does not make sense
for the following reasons:

It is not possible or appropriate to derogate unless there is a measure that conflicts with a
convention right. As I have explained above, we believe the pre-charge detention proposals
are fully compatible with Convention rights including Article 5 (deprivation of liberty). To
derogate from the ECHR, there needs to be more than just a public emergency threatening
the life of the nation. Article 15 of the ECHR requires there to be such an emergency and
that the State needs put in place measures to deal with that emergency that are otherwise
inconsistent with the Convention right. We can only derogate if “strictly required”. Given
that our pre-charge detention proposal in the Counter Terrorism (Temporary Provisions)
Bill, containing as it does the crucial safeguard of judicial oversight, is fully compatible with
the Convention, derogation is not strictly required — or indeed required at all. Accordingly,
we believe it would be inappropriate to seek to derogate when pre-charge detention
measures can be put in place entirely compatibly with the ECHR.

Coroners’ inquests

As you will be aware, the Government removed the coroners’ inquests proposals from the
Counter Terrorism Bill at Lords Committee stage and these are now being taken forward
as part of the Coroners and Justice Bill.

Other recommendations

A number of the recommendations in the report have been fully debated by Parliament.
During those debates the Government set out its position and I do not propose to go over
those arguments again at length here.

The charging threshold

There is already a statutory requirement for the Director of Public Prosecutions to issue
formal published guidance on charging under the Prosecution of Offences Act 1985 and
the Criminal Justice Act 2003. This statutory framework emphasises the independence of
the Crown Prosecution Service and recognises the need for regular revision by the Director
of Public Prosecutions to take into account changes to the law or circumstances. Both these
factors make the charging test unsuitable for primary legislation. It would be particularly
inappropriate to enshrine only one of the charging standards in statute and only in relation
to terrorism offences, when the threshold test is available for other offences.

The current version of the Code for Crown Prosecutors was issued in 2004 and is the fifth
edition. The Code is laid before Parliament whenever it is revised. The contents of the
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Code are not statutory, although it is binding on prosecutors. The Code was the subject of
public consultation when it was last revised in 2004.

Bail for terrorism suspects

We did consider the option of police bail for terrorism suspects as part of the Counter-
Terrorism Bill and consulted with the police and the CPS who recommended against
making police bail available for terrorist suspects because of the risks to public safety that is
would involve. There is also a risk that releasing terrorist suspects on bail would present an
opportunity for evidence to be tampered with or destroyed. The issue of bail for terrorism
suspects was fully debated in Lords Committee and no amendment was made.

Post-charge questioning

The Government accepted the recommendation that additional safeguards for post charge
questioning should be introduced and the legislation was amended at Lords Report by
government amendment to introduce such additional safeguards. All post-charge
questioning will now require judicial authorisation, will be time-limited to periods of no
longer than 48 hours before further judicial authorisation must be sought and will be video
recorded. The PACE code of practice will make clear that the suspect subject to
questioning should have access to legal representation during questioning.

Control Orders

We continue to disagree with the Committee’s recommendations in relation to control
orders. As we have stated in response to previous JCHR reports, including the JCHR’s
report of 14 May 2008, as a result of the House of Lords judgments of October 2007 the
Prevention of Terrorism Act 2005 is fully compatible with human rights and no
amendments to the legislation are necessary. The issues raised by amendments were
debated fully during the passage of the Act through Parliament. The majority of the
JCHR’s proposed amendments were not put to a vote; those that were put to a vote were
not accepted by Parliament.

Disclosure of information involving the intelligence agencies

The amendment proposed in the report was fully debated during Lords Committee; it was
not taken to a vote and was not brought back at report stage.
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