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FOREWORD

The European Commission against Racism and Intolerance (ECRI) was established by
the Council of Europe. It is an independent human rights monitoring body specialised
in questions relating to racism and intolerance. It is composed of independent and
impartial members, who are appointed on the basis of their moral authority and
recognised expertise in dealing with racism, xenophobia, antisemitism and intolerance.

In the framework of its statutory activities, ECRI conducts country-by-country
monitoring work, which analyses the situation in each of the member States regarding
racism and intolerance and draws up suggestions and proposals for dealing with the
problems identified.

ECRI’'s country-by-country monitoring deals with all member States of the Council of
Europe on an equal footing. The work is taking place in 5 year cycles, covering 9/10
countries per year. The reports of the first round were completed at the end of 1998,
those of the second round at the end of 2002, and those of the third round at the end of
the year 2007. Work on the fourth round reports started in January 2008.

The working methods for the preparation of the reports involve documentary analyses,
a contact visit in the country concerned, and then a confidential dialogue with the
national authorities.

ECRI's reports are not the result of inquiries or testimonial evidences. They are
analyses based on a great deal of information gathered from a wide variety of sources.
Documentary studies are based on an important number of national and international
written sources. The in situ visit allows for meeting directly the concerned circles
(governmental and non-governmental) with a view to gathering detailed information.
The process of confidential dialogue with the national authorities allows the latter to
provide, if they consider it necessary, comments on the draft report, with a view to
correcting any possible factual errors which the report might contain. At the end of the
dialogue, the national authorities may request, if they so wish, that their viewpoints be
appended to the final report of ECRI.

The fourth round country-by-country reports focus on implementation and evaluation.
They examine the extent to which ECRI's main recommendations from previous
reports have been followed and include an evaluation of policies adopted and
measures taken. These reports also contain an analysis of new developments in the
country in question.

Priority implementation is requested for a number of specific recommendations chosen
from those made in the new report of the fourth round. No later than two years
following the publication of this report, ECRI will implement a process of interim follow-
up concerning these specific recommendations.

The following report was drawn up by ECRI under its own and full responsibility.
It covers the situation as of 20 June 2008 and any development subsequent to
this date is not covered in the following analysis nor taken into account in the
conclusions and proposal made by ECRI.






SUMMARY

Since the publication of ECRI’s third report on Hun gary on 8 June 2004, progress
has been made in a number of fields covered by that report.

The enactment of the Equal Treatment and Promotion of Equal Opportunities Act in
December 2003 introduced into Hungarian law a prohibition on discrimination in a
variety of public- and private-law relationships, on nineteen grounds, including racial
origin, colour, nationality, national or ethnic origin, mother tongue and religious
convictions, and the subsequent establishment of the Equal Treatment Authority on 1
February 2005 provided individuals with a direct avenue of redress for violations of that
prohibition. The creation of this body has generated considerable interest in Hungarian
society, with nearly 500 complaints being lodged the first year, a number that has risen
steadily every since. The Act also includes an important innovation in Hungarian law, in
the form of the possibility for non-governmental organisations to act as plaintiffs in
cases where they consider a provision to be discriminatory even though no individual
has yet suffered any harm, and provisions on the sharing of the burden of proof that
are designed to overcome the difficulties often experienced by victims of discrimination
in proving their case. The possibility of turning to the Equal Treatment Authority —
empowered to impose fines on offending parties and to publish the names of bodies
that have breached the requirement of equal treatment — co-exists with other remedies
such as seeking compensation through the courts, or turning to one of the
Parliamentary Commissioners where public authorities are concerned.

The authorities have also enacted important new legislation which has improved the
asylum system in Hungary in particular by ensuring that persons granted subsidiary
protection benefit from almost the same status as refugees. Child asylum-seekers and
refugees are now entitled and indeed obliged to attend compulsory schooling, under
terms and conditions equivalent to those applicable to Hungarian nationals, from the
day of submission of their application for recognition. Importantly, the cases in which
non-citizens can be subjected to administrative detention under immigration laws have
also been restricted, and maximum lengths of detention in such cases significantly
reduced.

In June 2007, the Parliament approved a resolution on the Decade of Roma Inclusion
Programme Strategic Plan, setting a framework for action in a series of fields where
Roma experience discrimination and disadvantage in daily life. This resolution
complements a large number of measures that have been taken in recent years that
may serve to improve the situation of Roma in fields such as education and
employment. Particularly wide-ranging measures have been taken in the field of
education, with steps taken to address segregation through facilitating the access of
multiply disadvantaged children to kindergarten, introducing stricter requirements on
the manner in which local authorities draw the boundaries between catchment areas or
may organise the composition of classes within schools, and the drawing up of new
cognitive tests designed to take better account of cultural differences and socio-
economic disadvantage in testing children’s development. Some landmark decisions of
courts in this field have also been handed down in recent years, including on the basis
of the provisions of the Equal Treatment Act. A number of measures have also been
taken to increase the number of Roma employed in the police force.

In the field of minority self-governments, a series of measures were taken prior to the
last elections, which went some way towards preventing past abuses of the system.



ECRI welcomes these positive developments in Hungar  y. However, despite the
progress achieved, some issues continue to give rise to concern.

As regards the Roma minority, their situation of disadvantage is such that long-term but
intensive efforts will be needed to turn it around; while many of the measures taken to
date may have a positive impact, they need to be continued and in some cases
intensified in order to achieve lasting results. In the field of employment, many
initiatives have been taken, often with a twin aim of assisting in finding employment and
in developing new skills, but these measures are often short-term and can only help a
small number of Roma at a time. In practice, Roma continue to face both a
disproportionately high rate of unemployment and discrimination in access to
employment. In the fields of education and housing, the efforts of the central authorities
are frequently hampered by the manner in which local authorities translate the
measures taken into practice: numerous abuses have been reported, and the central
authorities appear somewhat hamstrung in their efforts to achieve change. Roma
families are deprived of access to social housing by discriminatory rules and practices
of local authorities; and Roma children are still confronted with segregation in schools,
which has a devastating impact on education outcomes for these children and leaves
them with correspondingly limited future life choices and employment prospects.

A particularly alarming development has occurred in Hungary since ECRI’s third report,
in the form of a sharp rise in racism in public discourse. Antisemitic articles regularly
appear in the press and on the internet, and anti-Roma discourse appears to be
becoming increasingly virulent and wide-spread. The creation and increasing visibility
of one radical right-wing group in particular has led to grave concerns amongst
members of civil society and the government, due not only to the group’s openly anti-
Roma and antisemitic discourse but also to its paramilitary-style uniforms and insignia
that are strongly reminiscent of a right-wing party that briefly held power in Hungary
during the second World War, and during whose term in power tens of thousands of
Jews and Roma were killed. At least one act of racist violence appears to have been
linked to the racist discourse of this group.

At the same time, the very high level of constitutional protection afforded to the
freedom of expression has to date made it impossible for the authorities to legislate
effectively against racist expression: under Hungarian law, only the most extreme
forms of racist expression, i.e. incitement liable to provoke immediate violent acts,
appear to be prohibited, a standard so high that it is almost never invoked in the first
place. While it is true that legislation alone cannot turn racist attitudes around, the
almost total absence of limits on free speech in Hungary complicates the task of
promoting a society that is more open and tolerant towards its own members.

Refugees, asylum-seekers and migrants are also the subjects of prejudice and
negative stereotyping, reporting particular difficulties in gaining access to housing and
employment. Moreover, children of refugees and asylum-seekers, while entitled in
theory to benefit from the same rights to compulsory education as Hungarian children,
in practice have difficulty exercising their rights as they are met with resistance from
schools to accepting them, and, if they are accepted, frequently do not have access to
adequate assistance in learning the Hungarian language. The absence of a national
integration strategy to assist these new members of Hungarian society in participating
fully in it is a further contributing factor in the problems faced by this group.

There is also a real lack of data disaggregated by ethnicity that could assist the
Hungarian authorities in clearly identifying problems that need to be addressed and in
monitoring the effectiveness of measures already taken.



In this report, ECRI recommends that the Hungarian authorities take further
action in a number of areas.

These range from making clear information available to the public concerning the
various avenues of redress open to them in cases where they consider they have been
the victims of a breach of the prohibition on discrimination, to awareness-raising
measures aimed at officials working in various capacities with minority groups or at the
general public with the aim of tackling xenophobia and intolerance head on, to
implementing more vigourously the criminal law provisions already in force, to ratifying
certain international instruments such as Protocol No. 12 to the European Convention
on Human Rights as an extra weapon in the arsenal of the fight against racism.

ECRI strongly recommends in particular in the present report that the Hungarian
authorities keep the adequacy of the criminal law provisions against racist expression
under review. It strongly recommends that they take into account in this respect the
recommendations on criminal law provisions contained in ECRI's General Policy
Recommendation No.7 on national legislation to combat racism and racial
discrimination, and paying especial attention to ensuring that, in so far as these
standards may mean imposing certain limits on the freedom of expression, these limits
are interpreted in line with Article 10 of the European Convention on Human Rights and
the relevant case-law of the European Court of Human Rights, and requests priority
implementation for this recommendation in the next two years.

ECRI also recommends that the Hungarian authorities introduce an independent
monitoring system at national level to ensure the compliance with centrally enacted
legislation of measures taken by school maintainers; it considers that this system
should in particular be instrumental in ensuring that the prohibition on segregation is
respected in practice, and requests priority implementation for this recommendation in
the next two years.

ECRI also recommends in this report that ways of measuring the situation of minority
groups in different fields of life be identified, stressing that such monitoring is crucial in
assessing the impact and success of policies put in place to improve the situation, and
that it should be carried out with due respect to the principles of data protection and
privacy and should be based on a system of voluntary self-identification, with a clear
explanation of the reasons for which information is collected; ECRI also requests
priority implementation for this recommendation in the next two years.






FINDINGS AND RECOMMENDATIONS

Existence and Implementation of Legal Provisions

International legal instruments

1.

In its third report, ECRI urged Hungary to ratify Protocol No. 12 to the European
Convention on Human Rights.

The Hungarian authorities informed ECRI that, as the everyday work of the
Equal Treatment Authority set up under the Equal Treatment and Promotion of
Equal Opportunities Act 2003 was closely linked to the ratification of Protocol
No. 12, the experience of the Authority needed to be taken into account in
setting the date of ratification of the Protocol. ECRI notes with interest that the
authorities consider that sufficient experience has now been gathered for a step
forward to be taken, and that, while the ratification of the Protocol does not yet
appear in the legislative schedule of Parliament, the ramifications of its
ratification are currently being analysed. ECRI hopes that this analysis will be
carried out expeditiously and that a timetable for ratification will soon be
established.

ECRI strongly encourages Hungary to ratify Protocol No. 12 to the European
Convention on Human Rights as soon as possible.

In its third report, ECRI also urged Hungary to sign and ratify the Additional
Protocol to the Convention on Cybercrime, concerning the criminalisation of
acts of a racist or xenophobic nature committed through computer systems.
ECRI encouraged Hungary to sign and ratify the United Nations Convention on
the Protection of the Rights of All Migrant Workers and Members of their
Families. It furthermore recommended that Hungary ratify without delay the
Revised Social Charter and the Convention on the Participation of Foreigners in
Public Life at Local Level.

As regards the Additional Protocol to the Convention on Cybercrime, the
authorities have indicated that certain acts covered by the Protocol are not
currently punishable under Hungarian law. They have also indicated that,
despite their legislative efforts in this direction, the present constitutional
position with respect to the balance to be found between freedom of expression
and the prohibition of hate speech? make it impossible to predict when the
Protocol may be ratified.

As of April 2008, the procedure for ratifying the Revised Social Charter was well
under way, and the authorities planned to table the relevant Bill in Parliament
before the summer. In addition, since ECRI's third report, the United Nations
Convention on the Protection of the Rights of All Migrant Workers and Members
of their Families has been translated into Hungarian and made available for
consultation; however, little progress has been made towards ratifying the
Convention on the Participation of Foreigners in Public Life at Local Level.

ECRI encourages Hungary to ratify the Revised Social Charter without delay
and reiterates its recommendation that Hungary ratify as soon as possible the
Convention on the Participation of Foreigners in Public Life at Local Level and

! See below, Anti-discrimination bodies and other institutions.

2 See below, Provisions covering racist expression.
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the United Nations Convention on the Protection of the Rights of All Migrant
Workers and Members of their Families.

It urges the Hungarian authorities to find a solution as soon as possible so as to
open the way towards ratifying the Additional Protocol to the Convention on
Cybercrime, concerning the criminalisation of acts of a racist or xenophobic
nature committed through computer systems.

Provisions covering racist expression

9.

10.

12

In its third report, referring to amendments to Article 269 of the Criminal Code
adopted in December 2003, ECRI recommended that the authorities actively
implement this new legislation aimed at reinforcing the fight against racism, at
the same time drawing attention to the need to apply these provisions in
conformity with Article 10 ECHR and the related case-law of the European
Court of Human Rights. Subsequently, however, these amendments were
struck down by the Constitutional Court, which considered that they infringed
the acceptable limits on freedom of expression as protected by the Constitution.
In its decision (No. 18/2004), it reaffirmed its previous case-law (Decisions
Nos. 30/1992 and 12/1999, themselves relying on positions taken by the
Supreme Court at the turn of the twentieth century), reasoning that the legislator
could limit freedom of speech through criminal sanctions only in cases of the
most dangerous conduct, i.e. behaviour capable of whipping up such intense
emotions in the majority of the people that, upon giving rise to hatred, they
could result in the disturbance of the public peace; moreover, the Court
stressed that an abstract threat is insufficient to meet this threshold: the danger
to the public peace must be “clear and present”. As a result of this judgment —
and whereas, in the views of many actors involved in combating racism, the
Constitution could be interpreted differently — incitement against specific
communities is not criminalised, and only the most extreme forms of hate
speech, i.e. incitement liable to provoke immediate violent acts, are presently
outlawed under Article 269 of the Hungarian Criminal Code. Moreover, as
currently interpreted by the Constitutional Court, the Constitution appears to
leave only a very narrow margin to legal draftsmen in defining what action may
constitute a criminal offence when the freedom of speech has to be balanced
against the protection of others’ rights.

Two new attempts have been made since this judgment was delivered to
introduce broader prohibitions on hate speech into Hungarian law. In early
2008, on the initiative of six of its members, Parliament enacted a new
amendment to the Criminal Code, taking a new approach based on abuse, and
which would allow the prosecutor to initiate an investigation on broader
grounds, including non-verbal abuse (such as the use of Nazi salutes). In
October 2007, at the government's initiative, Parliament had also already
amended the Civil Code. Previously, only identifiable individuals who were
personally targeted by insulting or defamatory statements could seek civil law
remedies such as damages; under the 2007 amendments, this right would be
extended to individuals or associations belonging to a group of people generally
targeted by broadly defined insults based on national, ethnic or racial identity.
However, neither of these sets of provisions has come into force, as they were
each referred to the Constitutional Court for review prior to their promulgation.
The Court was asked to examine the provisions from a number of angles,
including possibly disproportionate limits on freedom of expression, questions
as to whether the provisions were sufficiently clear to ensure legal certainty,
possible discrimination against persons who are not members of minority
groups protected by the provisions, and possible infringements of the right to
self-determination of members of civil society organisations who did not feel
insulted by a given statement but whose association decided to initiate legal



proceedings. On 30 June 2008, the Constitutional Court found the 2008
amendments to the Criminal Code unconstitutional.®> At the time of writing, the
result of the review of the Civil Code was not yet known.

11. ECRI notes that, whatever the final evaluation made of any possible technical
flaws in the remaining civil law provisions at issue, unless there is a significant
development in constitutional case-law, it would appear that there is little
chance that these or any future attempts to strengthen the legislation against
hate speech in Hungary may come into force. In this context, ECRI recognises
the efforts made by the Hungarian legislative and executive powers to
strengthen the legislation applicable in this field. ECRI notes with particular
concern that the present situation in Hungary may not be in conformity with the
case-law of the European Court of Human Rights.

12. ECRI recalls in this context the standards set forth in its own General Policy
Recommendation No. 7 on national legislation to combat racism and racial
discrimination, in which it recommends the prohibition under the criminal law of
a wide range of acts including, inter alia, public incitement to violence, hatred or
discrimination, public insults and defamation, or threats against a person or a
grouping of persons on the grounds of their race, colour, language, religion,
nationality, or national or ethnic origin.* ECRI also recalls that in the same
recommendation, the criminalisation of the public expression, with a racist aim,
of an ideology which claims the superiority of, or which depreciates or
denigrates, a grouping of persons on the grounds of their race, colour,
language, religion, nationality, or national or ethnic origin is also
recommended.®

13. ECRI strongly recommends that the Hungarian authorities keep the adequacy
of the criminal law provisions against racist expression under review. It strongly
recommends that they take into account international standards in this respect,
including the recommendations on criminal law provisions contained in ECRI’s
General Policy Recommendation No. 7 on national legislation to combat racism
and racial discrimination, according to which the law should penalise racist acts
including public incitement to violence, hatred or discrimination as well as public
insults, defamation or threats against a person or a grouping of persons on the
grounds of their race, colour, language, religion, nationality, or national or ethnic
origin. It recommends that the authorities pay special attention in this regard to
ensuring that, in so far as these standards may mean imposing certain limits on
the freedom of expression, these limits are interpreted in line with Article 10 of
the European Convention on Human Rights and the relevant case-law of the
European Court of Human Rights. ECRI further recommends that the
Hungarian authorities take measures to increase awareness among judges of
international standards against racist expression.

14. In its third report on Hungary, ECRI also encouraged the Hungarian authorities
to take into account the recommendations on criminal law provisions contained
in its General Policy Recommendation No. 7 on national legislation to combat
racism and racial discrimination, according to which the law should penalise
racist acts including: the public denial with a racist aim of the crime of genocide;
the dissemination and distribution with a racist aim of racist material; and the
creation and activities of a group which promotes racism.

® Decision No. 236/A/2008. AB

* ECRI General Policy Recommendation No. 7, paragraphs 18a-c (and paragraphs 38-40 of the
Explanatory Memorandum).

® ECRI General Policy Recommendation No. 7, paragraph 18d (and paragraphs 38-39 of the Explanatory
Memorandum).
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15.

16.

ECRI notes that in addition to the provisions examined above, proscribing the
most extreme forms of racist expression,® Article 269B of the Criminal Code
prohibits the use of certain totalitarian symbols. However, beyond this specific
prohibition, none of the additional forms of racist expression listed above are
prohibited under the criminal law in Hungary.

ECRI again encourages the Hungarian authorities to take into account the
recommendations on criminal law provisions contained in its General Policy
Recommendation No. 7 on national legislation to combat racism and racial
discrimination, according to which the law should penalise racist acts including:
the public denial with a racist aim of the crime of genocide; the dissemination
and distribution with a racist aim of racist material; and the creation and
participation in the activities of a group which promotes racism. It recalls in this
respect its recommendation made above with respect to the ratification of the
Additional Protocol to the Convention on Cybercrime, concerning the
criminalisation of acts of a racist or xenophobic nature committed through
computer systems.

Criminal law provisions covering racially motivated offences

17.

18.

19.

Article 174B of the Criminal Code defines specific offences, notably acts of
violence, cruelty, or coercion by threats, committed against persons who are
members or supposed members of national, ethnic, racial or religious groups.
These offences are subject to more severe penalties than similar offences
committed against persons not belonging to such groups. There is no specific
form of crime or aggravating circumstance related to acts committed against
property with a hate motivation; property is protected regardless of any special
characteristics of the victims.

The Hungarian authorities have indicated that the overall scheme of specific,
hate-motivated offences in Hungary includes the offences of genocide
(Article 155 of the Criminal Code) and apartheid (Article 157), as well as the
offences of violence against a member of a national, ethnic, racial or religious
group (Article 174/B), incitement against a community (Article 269), and use of
symbols of despotism (Article 269/B), mentioned above. In addition, certain
articles of the Criminal Code, such as those covering murder or grievous bodily
harm, expressly grant judges discretion to take account in sentencing offenders
of the latters’ “base motivations”, where these are averred, and the Supreme
Court has given guidance to judges on such matters. It is thus open to the judge
in each such case to consider an offender’s racist motivation as a form of base
motivation and take it into account as an aggravating circumstance. Racist
motivation is not, however, expressly listed in the relevant provisions as a form
of base motivation, and no general provision exists in Hungarian law under
which, for all ordinary criminal offences, racist motivation constitutes an express
aggravating circumstance. ECRI observes that as a result, it is practically
impossible to monitor the situation with respect to racially motivated offences in
Hungary; moreover, the absence of such a provision may mean that ordinary
offences committed with racist motivations are not systematically prosecuted or
punished as such.’

ECRI recommends that the Hungarian authorities make specific provision in the
criminal law for racist motivations for ordinary offences to constitute an
aggravating circumstance, taking account of the recommendations contained in
ECRI's General Policy Recommendation No. 7 on national legislation to combat
racism and racial discrimination.

® See above, paragraphs 9-13.

" See below, Implementation of existing provisions of criminal law.
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Implementation of existing provisions of criminal | aw

20.

21.

22.

23.

24.

In its third report on Hungary, ECRI reiterated its recommendation concerning
the need for more vigorous implementation of criminal law provisions relating to
the fight against racism. It recommended that further human and financial
resources be allocated to measures aimed at ensuring that the investigation
and prosecution of racist crimes are carried out in a thorough and systematic
fashion, and that the Hungarian authorities continue their efforts to provide
training to police officers, legal advisers, prosecutors and judges on issues
pertaining to the implementation of criminal legislation addressing racism and
racial discrimination.

Statistics do not appear to be readily available concerning the application of the
criminal law provisions described above,® whether as regards convictions
recorded, prosecutions initiated or complaints lodged. In addition, as
Article 174B of the Criminal Code applies only to certain racist offences against
the person, figures on the application of this provision could not in any case
provide any indication as to the prevalence of racially motivated crimes against
property. The Hungarian authorities have also indicated that, as regards
ordinary offences for which judges may have exercised their discretion to
impose a heavier sentence due to the racist motivation of the offender, such
verdicts would list the broader “base motivation” as the aggravating factor, not
racism, meaning past cases involving racism would again not be easy to
identify.

Doubts continue to be reported as to whether all cases in which crimes may
have been committed for racist motives are systematically investigated and
prosecuted as such. Reasons advanced for this situation include the reluctance
of some victims to pursue the issue,® the fact that the harsher penalties
provided for under Article 174B of the Criminal Code mean alleged perpetrators
have a strong interest in not admitting to any racist elements in the acts they
committed, as well as the usual difficulties experienced in proving racist
motivations. It has been reported that in some instances, even where there was
strong enough evidence of racist motivations to support an indictment for racist
violence, the offence was finally treated by the courts as having arisen solely
out of a conflict situation rather than as having had racist motivations.

As regards hate speech in particular, many NGOs voice deep disappointment at
the highly restrictive interpretation applied by the courts to the limits that may be
imposed on free speech in this context. Many argue that the existing provisions of
the Constitution could be interpreted differently and a different balance struck
between freedom of expression and freedom from hate speech. Others observe
that even when conditions exist in which the present interpretation of Article 269 of
the Criminal Code could have been used as a basis for bringing criminal charges,
reliance has instead been placed on provisions concerning simple breaches of the
peace.

In early 2008, the Chief Prosecutor’s Office of the capital brought proceedings for
the dissolution of a newly created radical right-wing group.’ It seems that these
proceedings are not based on the provisions of the Criminal Code, however, but
on the Associations Act; the key question for the court is whether the organisation
is acting contrary to its own articles of association or to the Associations Act, for
example by restricting the liberty of other groups or by arming its members. The

® See above, Provisions covering racist expression, Criminal law provisions covering racially motivated
offences.

® See also below, Racist violence.

19 see below, Racism in Public Discourse.
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25.

26.

27.

28.

authorities have observed that similar proceedings were brought several years
ago against another extreme right-wing organisation, which was dissolved by the
Budapest Court on 1 December 2004.*

ECRI urges the Hungarian authorities to intensify their efforts to ensure a more
vigourous implementation of criminal law provisions relating to the fight against
racism.

In this context, ECRI reiterates its recommendation that further human and
financial resources be allocated to measures aimed at ensuring that the
investigation and prosecution of racist crimes are carried out in a thorough and
systematic fashion.

It also reiterates its recommendation that the Hungarian authorities continue their
efforts to provide training to police officers, legal advisers, prosecutors and judges
on issues pertaining to the implementation of criminal legislation addressing
racism and racial discrimination.

ECRI recommends that the Hungarian authorities take steps to introduce
systematic and comprehensive monitoring of all incidents that may constitute
racist offences, covering all stages of proceedings, including complaints lodged,
charges brought and convictions recorded. It draws the authorities’ attention in
this respect to ECRI's General Policy Recommendation No. 11 on combating
racism and racial discrimination in policing, and in particular to Part Il of the
Recommendation, concerning the role of the police in combating racist offences
and monitoring racist incidents.

Legislation to combat racial discrimination

29.

30.

31.

In its third report on Hungary, ECRI welcomed the enactment of the Equal
Treatment and Promotion of Equal Opportunities Act (hereinafter. “Equal
Treatment Act”) in December 2003 and recommended that the Hungarian
authorities implement it swiftly and monitor its application closely. It encouraged
the authorities to inform the general public about the content and scope of the
Act. It also encouraged the authorities to organise training for judges and legal
advisers on the content and implementation of the civil and administrative
provisions aimed at combating discrimination, including the new legislation.

ECRI recalls that the Equal Treatment Act prohibits both direct and indirect
discrimination on 19 express grounds, including racial origin, colour, nationality,
national or ethnic origin, mother tongue and religious convictions. The Act
covers a broad range of fields such as employment, social security, health care,
housing, education and training, and supply of goods and services, and applies
to a wide range of actors in both the public and private sectors. Positive
measures of temporary duration aimed at promoting equal opportunities for
certain disadvantaged groups are expressly permitted. The Act provides for the
burden of proof to be shared between the victim and the discriminator in
administrative and civil law. In addition, the Act provides for the setting up of an
Authority in charge of ensuring compliance with the principle of equal
treatment.™

Since its enactment, the Equal Treatment Act has been amended on several
occasions. It now expressly prohibits unlawful segregation. In order to bring the
Act into line with Council Directive 2000/43/EC, it is now provided that the

" As regards the atmosphere surrounding the hearings in the present case, see below ibid.
! See below, § 174.
13 See below, Anti-discrimination bodies and other institutions, for more details regarding the Authority.
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general exemption clause contained in Article 7(2) of the Act can no longer be
invoked in cases of direct discrimination on the grounds of race, colour,
nationality or national or ethnic origin; only certain specific exemption clauses
enumerated in the Act and related to the particular legal relation in question
may be invoked in cases of direct discrimination on these grounds. In the field
of employment, the payment of different salaries, wages or other benefits to
individuals on the basis of their sex, colour, race, nationality or national or
ethnic origin is now always considered to violate the principle of equal treatment
(i.e. it cannot be justified in any circumstances). Institutions financed by the
State budget and employing more than 50 people, as well as legal entities in
which the state has a majority ownership, are also now required to adopt an
equal opportunities plan, and the Equal Treatment Authority is entitled to
monitor whether or not such a plan has been adopted.**

At the procedural level, another significant innovation is the possibility for NGOs
and other organisations representing special interests to institute public interest
(actio popularis) claims, not only where they consider there has already been a
violation of the principle of equal treatment based on an essential characteristic
of an individual (i.e. one of the grounds listed under Article 8 of the Act) and
affecting a larger group of persons that cannot be accurately identified, but also
where there is an imminent threat of such a violation. As regards the shared
burden of proof, some initial problems, where first instance courts did not apply
the mechanism correctly, were rectified at second instance and ECRI has not
been informed of any subsequent similar cases. In addition, the new rules no
longer require complainants to demonstrate that they have in fact been treated
differently from another individual not possessing the relevant characteristic: it
is sufficient for complainants to show that in a hypothetically comparable
situation, such a person would be treated more favourably.

ECRI welcomes the above-mentioned improvements to the Equal Treatment
Act, which constitute an important part of the fight against racial discrimination
in Hungary and generally reflect the standards contained in ECRI's General
Policy Recommendation No. 7 on national legislation to combat racism and
racial discrimination.

ECRI recommends that the Hungarian authorities ensure that sufficient financial
and human resources are available to the Equal Treatment Authority to allow it
to fulfil its terms of reference, especially taking into account the Authority’s new
powers with respect to the monitoring of the adoption of equal opportunities
plans by employers.

Anti-discrimination bodies and other institutions

35.

36.

In its third report, ECRI examined the powers, functioning and co-ordination
between the various existing or soon to be created specialised bodies involved
in the fight against racism and racial discrimination and made a number of
recommendations in these respects. It recommended, inter alia, that the
Hungarian authorities grant sufficient human and financial resources to each of
the existing and future bodies involved in the fight against racism and racial
discrimination adequate powers to enable them to operate in the best possible
conditions.

Below, issues specific to each of the various bodies are dealt with in turn,
followed by over-arching questions concerning co-ordination and co-operation.

% See below, Anti-discrimination bodies and other institutions, for more details regarding the monitoring by
the Equal Treatment Authority of equal opportunities plans.
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- Equal Treatment Authority

In its third report, in addition to its recommendation that adequate resources be
granted to this body, ECRI strongly encouraged the authorities to consider
guaranteeing full independence to the Equal Treatment Authority, with due
regard to ECRI's General Policy Recommendations Nos. 2 and 7.

The Equal Treatment Authority commenced functioning on 1 February 2005,
and its case-load has increased significantly each year since then. 491 cases
were filed with the Authority in 2005, 592 in 2006, and 756 in 2007."> Of the
cases filed in 2006, 202 were closed by a binding decision.'® Amongst these,
infringements of the requirement of equal treatment were found in 13% of
cases; arrangements were found between the complainant and the party
complained against in 6% of cases; 35% were dismissed as unfounded after an
examination on the merits; a further 20% were dismissed without an
investigation on the merits as they fell outside the Authority’s powers; and 26%
were dismissed on procedural grounds.!” The Authority has noted that many
individuals introduce complaints without having first received legal advice; it
provides information to these complainants to help increase their understanding
of the law. It also provides information on the availability of free legal advice and
refers complainants to the Anti-Discrimination Lawyers’ Network of the Ministry
of Justice and Law Enforcement where appropriate.

In parallel with its key role in dealing with individual complaints, the Authority
has taken a humber of steps to increase public awareness of its work and of the
important issues that fall within its remit. These include the launch of its official
website (www.egyenlobanasmod.hu) and of a second site (www.antidiszko.hu)
aimed at making antidiscrimination information available to the general public in
more accessible form, as well as the publication of a short pamphlet outlining
the Authority’s powers and procedural rules and the distribution of a regular
newsletter to several thousand recipients. The Authority’s members and staff
participate regularly in conferences and other awareness-raising events
organised by both public bodies and civil society actors; they also appear
regularly in the media. ECRI welcomes these initiatives and observes that the
continually rising number of cases lodged with the Authority no doubt indicates
a growing level of public awareness of the existence of this body. However, the
high proportion of cases (a total of 55% in 2006) dismissed either as unfounded
on the merits or because they fell outside the Authority’s remit would seem to
indicate that, for the moment at least, there remains a certain lack of
understanding in Hungary of the concept of discrimination, as well as a certain
lack of knowledge of the Authority’s fields of competence. In this context, ECRI
regrets that no follow-up appears to have been given to the Authority’s proposal
that both the obligation to observe the principle equal treatment and the
relevant legal avenues of redress available to members of the public form part
of the compulsory training of public servants.®

!5 All figures given for 2005 and 2006 were drawn from the relevant annual reports of the Equal Treatment
Authority. At the time of writing, full figures for 2007 were not yet available; where these appear, they are
based on information provided in writing by the Equal Treatment Authority to ECRI during its visit.
Questions of substance (fields in which discrimination occurs, grounds on which it is based) are dealt with
below, under Discrimination in Various Fields and Vulnerable/Target Groups.

® The remaining 390 cases were either referred to another authority (49) or still pending at the end of the
year (35), or were dealt with through the provision of advice rather than by initiating an investigation (306).
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Withdrawal of the complaint, lack of action by the complainant, procedure already commenced before

another competent body, etc.
18 Equal Treatment Authority, Annual Report 2005, pp. 55-56.
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As part of the recent amendments to the Equal Treatment Act,* the Equal
Treatment Authority was given the power to investigate whether employers
obliged to do so have approved an equal opportunities plan. ECRI understands,
however, that this power is limited to examining whether or not such a plan
exists, and to imposing a fine if not; it does not appear to extend to investigating
the adequacy of the contents of the plan. Even so, the new power imposes a
considerable new workload on the Authority, with all the financial and human
resource implications that entails.?

Since ECRI’s third report, the legal status of the Equal Treatment Authority has
changed, in that it is no longer subject to ministerial supervision but to
ministerial direction.”* This would appear to signal a diminishing of the
Authority’s independence. ECRI notes that, as regards preservation from
interference in the substance of the Authority’s work, Article 13(2) of the Equal
Treatment Act, which previously provided that the Authority worked “under the
instruction of the government, under the supervision of a member of the
government”,?? has been repealed, and the Act now simply provides (Article
13(3)) that “[tlhe Authority shall not be instructed in relation to exercising its
duties defined in this Act”. In budgetary terms, however, the situation is not so
clear, as the Authority’s budget is now placed (albeit with its own budgetary
line) within the budget of the Ministry of Social and Labour Affairs. It may be
noted in this context that the Authority continues to have jurisdiction throughout
the territory of Hungary; however, it does not have regional or local branches. In
the majority of cases occurring outside the capital, the investigating officers of
the Authority are therefore obliged to travel to the seat of the local government
where the applicant resides in order to hold a hearing. The Authority has drawn
up a proposal to formalise its present arrangements with the Houses of Equal
Opportunities® and in particular to ensure that a certain number of procedures
are completed at local level before applications are sent to the Authority itself.
However, despite these measures and despite an increase in staff previously
granted by the government, in the light of the Authority’s continually increasing
workload, further resources may again be needed in future.

ECRI recalls its recommendation above with respect to the resources available
to the Equal Treatment Authority. It further recommends that the Hungarian
authorities take measures to raise awareness among national and ethnic
minority groups of the anti-discrimination legislation now in force — including as
to what is meant by discrimination — and the mechanisms available for invoking
this legislation.

- Parliamentary Commissioner for the Rights of National and Ethnic
Minorities

In its third report, referring to its earlier recommendation on the possibility of
granting the Parliamentary Commissioner for the Rights of National and Ethnic
Minorities the power to lodge complaints before the courts, ECRI urged the
Hungarian authorities to extend the Commissioner’'s mandate with due regard
to ECRI's General Policy Recommendation No. 2 on specialised bodies to
combat racism, xenophobia, antisemitism and intolerance at national level and

¥ Introduced by Articles 3 and 12(1) of Act CIV of 2006; in force since 1 January 2007.

20 Concerning further possible sanctions against offending employers, see below, Discrimination in Various
Fields — Employment.

21 Amendment of Government Decree No. 362/2004 (XI1.26) by Government Decree No. 332/2006

(X11.23).

22 ECRI, Third Report on Hungary, § 34.

% See below, Co-operation and co-ordination between the various specialised bodies involved in the fight
against racism and racial discrimination.
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General Policy Recommendation No. 7 on national legislation to combat racism
and racial discrimination.

ECRI notes from the outset that the Commissioner continues to provide a highly
valuable avenue of recourse to members of national and ethnic minorities
regarding unconstitutional practices essentially in the public domain.?* This
body’s powers, based on the Hungarian Constitution, have remained as strong
as they were at the time of ECRI's third report. The creation of the Equal
Treatment Authority and the absence of any clear legislative delineation of the
limits of the two bodies’ respective powers has not reduced the scope of action
of the Parliamentary Commissioner but means that in some cases, concerning
public authorities in particular, applicants who belong to a national or ethnic
minority may have a choice of avenues of redress, providing different
remedies: whereas the Equal Treatment Authority can impose a fine on parties
that have breached the requirement of equal treatment, the Parliamentary
Commissioner primarily seeks an amicable solution and may make
recommendations for broader change.

ECRI observes that the two other Parliamentary Commissioners (for Civil
Rights and Data Protection respectively), while they do not specialise in the
fields covered by ECRI's mandate, may from time to time be called upon to deal
with matters relevant to ECRI. The Parliamentary Commissioner for Civil Rights
released a report in April 2008 concerning a complaint lodged with respect to
Debrecen Reception Centre,” and questions related to the protection of
personal data are often of direct interest to members of national and ethnic
minorities.”® ECRI therefore welcomes the good relationship established
between the Parliamentary Commissioner for the Rights of National and Ethnic
Minorities and the Data Protection Commissioner,?’ and hopes that all three
institutions will continue to maintain open and constructive working relationships
with each other.

Finally, ECRI notes that the Parliamentary Commissioner for the Rights of
National and Ethnic Minorities has a specific role to play in protecting the rights
to which members of national and ethnic minorities may be entitled, and which
is distinct from the antidiscrimination role played by the Equal Treatment
Authority.

- Co-ordination and co-operation between the various bodies involved in
the fight against racism and racial discrimination

While ECRI welcomed in its third report the establishment of many new bodies
working in the field of its mandate, it drew the authorities’ attention to the vital
need for coordination and cooperation between all existing bodies and for the
continuity of programmes that have demonstrated their effectiveness. It hoped
that the new institutions would operate in close cooperation with the
Parliamentary Commissioner for the Rights of National and Ethnic Minorities
and with the Office for National and Ethnic Minorities in order to avoid any
overlap or gaps in the work of all of these institutions.

24 Eor detailed information on the Commissioner’s work, see his annual reports.
% See below, Vulnerable/Target Groups, - Migrants, refugees and asylum-seekers.
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See throughout the present report, and in particular below, Monitoring Racism and Racial

Discrimination.

2 Parliamentary Commissioner for the Rights of National and Ethnic Minorities, Annual Report 2004,
Chapter VI.1.
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An additional source of overlaps may arise due to the possibility for individuals
to choose to refer their complaint both to the Equal Treatment Authority and to a
competent court. Many sources have pointed out that there is not a complete
overlap between these two bodies, as the remedies that may result from the
two types of proceedings are not the same: whereas the Equal Treatment
Authority may impose a fine on an offending party, the courts are empowered to
award compensation to the victim. A complainant may prefer to turn first of all to
the Authority, where proceedings are simple and fast, seeking the imposition of
a fine against another party, and then to present the Authority’s findings as
persuasive evidence to a court in order to support and expedite a subsequent
claim of damages. If, however, the complainant turns to a court while his or her
complaint is still pending before the Authority, the latter must suspend its
proceedings until the court has decided the case, and the court’s conclusions
are binding on the Authority. ECRI observes that, while these arrangements
may appear obvious to lawyers, complainants less well versed in procedural
issues may not find them so easy to grasp. It is thus particularly important —in
order to ensure both the effective protection of individuals and the efficient
functioning of the institutions set up in this field — that complainants (who are
not required to have legal representation before the Equal Treatment Authority)
have access to clear and simple information explaining the different remedies
that may be granted by the different bodies, and the effect in practice of lodging
a number of complaints simultaneously.

ECRI notes with interest that in late 2006, in order to improve accessibility for
people outside Budapest, the Equal Treatment Authority signed a formal co-
operation agreement with the Houses of Equal Opportunities now operating in
each of Hungary’s 19 counties. Under the agreement, the Authority will provide
legal and practical training to staff of the Houses, to enable them to provide
local complainants with legal advice and refer any apparent cases of
discrimination to the Authority. The Houses are to provide rooms for holding
hearings where necessary, as well as a weekly customer service for
complainants. To date the Authority has run one training event attended by all
the Houses, and several sessions with representatives of Houses in various
counties.

ECRI recommends that the Hungarian authorities make available clear and
comprehensive information to the public regarding the various avenues of
redress available to individuals where they feel that they have been victims of
violations of the principle of equal treatment or, where applicable, of their rights
as members of national or ethnic minorities; this information should cover the
rights and grounds protected, the various remedies available, the procedures to
be followed and the effects of bringing several sets of proceedings
simultaneously.

ECRI reiterates its recommendation that the Hungarian authorities ensure that
sufficient human and financial resources are given to the anti-discrimination
network to enable it to act as an efficient tool to help combating any form of
discrimination against Roma throughout Hungary.

Provisions governing the rights of national and eth nic minorities

52.

In its third report on Hungary, while recognising the positive role of the minority
self-government system in the protection and enforcement of the rights of the
national and ethnic minorities in Hungary, ECRI recommended that the
Hungarian authorities continue their review of this system in order to identify
and address any shortcomings, either in the relevant legislation or existing
practice, so as to increase the efficiency and the credibility of such institutions.
ECRI also encouraged the Hungarian authorities to give national and ethnic
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minorities the possibility of exercising their legally guaranteed right to be
represented in Parliament as soon as possible.

- Minority self-government system

In making the above recommendations, ECRI acknowledged the efforts already
made in the area of the rights of national and ethnic minorities and noted that
Act No. LXXVII of 1993 on the Rights of National and Ethnic Minorities was
generally regarded as a comprehensive and progressive tool for the protection
of the rights of minorities. However, it also noted that it was generally argued
that there was a need to review certain shortcomings identified in the practice of
minority self-government. Key shortcomings under the provisions in force at the
time of ECRI’s third report included serious abuses with respect to candidacies
in the 2002 minority self-government elections, with many candidates standing
in elections for local self-governments of minorities with which they had no links.
Minority self-governments were also reported to have only rarely exercised their
right to co-manage or co-run public institutions such as schools, museums and
cultural centres, in part due to the lack of available public funding to cover such
transferred activities. Difficult relationships were also reported between minority
self-governments and local authorities, again due partly to questions of
funding.?®

Large-scale amendments were made to the law governing minorities in 2005
(Law No. CXIV/2005). These amendments introduced a three-tier system,
providing for minority self-governments to be created at regional level as well as
at the existing local and national levels. In addition, in order to remove barriers
to voter turnout, voters are now able to cast their votes locally for all minority
self-government elections, including those at national level. Specific measures
were also taken with the aim of ensuring that in future, only persons belonging
to national and ethnic minorities would be able to elect their self-governments
and stand as candidates in the relevant elections: voters are now required to
register on specific electoral rolls set up for the duration of the minority self-
government elections (in order to protect personal data, these rolls are not
published but are kept by the local notary and are maintained only until the final
results of the elections have been established); candidates must also be
registered on these electoral rolls and can no longer be nominated by
individuals but must be nominated by an organisation whose charter includes
the representation of the relevant national or ethnic minority and which has
been operating for at least three years; candidates must also make a statement
that they are familiar with the language and culture of the national or ethnic
minority they seek to represent.

Notwithstanding the scale of these changes, a number of actors in the field of
national and ethnic minority rights have voiced concerns about the new rules. In
particular, the reliance on individuals’ self-declaration as a member of a national
or ethnic minority, coupled with the fact that electoral bodies are not entitled to
investigate the truth of such declarations, means that abuses of the right to vote
may still occur. At the same time, fears have been expressed that the
requirement that voters register their ethnicity in writing with the local
authorities, rather than registering with their minority self-governments, may
discourage voters from enrolling to vote. In this respect it has been noted that
considerably fewer persons registered as voters in the 2006 minority self-
government elections than the number having declared their affiliation to a
minority in the 2001 census. Allegations were also made that in some cases,
local authorities had acted to impede the registration of a sufficient number of

%8 Advisory Committee on the Framework Convention for the Protection of National Minorities: Second
Opinion on Hungary, adopted on 9 December 2004 (ACFC/INF/OP/11(2004)003), §824-29, 113-119.
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voters to elect a minority self-government. Furthermore, concerns remain under
the new system with respect to the participation of minority representatives in
local government decision making, as well as with respect to financial
management issues.? These concerns led the Parliamentary Commissioner for
National and Ethnic Minority Rights to propose the introduction of a series of
new safeguards, to guarantee the proper involvement of minorities in the
election process and to exclude abuses.®* The authorities have noted that
consultations continue in this field, and that a legal working group has been set
up under the auspices of the State Secretariat for the National and Minority
Policy, which includes representatives of the national and ethnic minorities.
Over and beyond legal matters, the authorities have also emphasised that, in
addition to general operational support, task-based financial support is now
provided for, allowing minority self-governments to apply for funding to
implement specific activities for the protection and promotion of minority
interests.

ECRI recommends that the Hungarian authorities continue to keep the minority
self-government system under review in order to identify and address any new
or remaining shortcomings, either in the relevant legislation or existing practice,
and so as to increase the efficiency and the credibility of such institutions and
ensure that they are able to fulfil the positive role for which they were
conceived.

- Representation of national and ethnic minorities in Parliament

Since ECRI’s third report, no changes have been made to the laws governing
elections to the national Parliament in order to provide specifically for the
representation of national and ethnic minorities in that forum. Some members of
national or ethnic minorities have been elected to the national and European
Parliaments on mainstream party lists. However, some minority representatives
have argued that the current situation does not suffice to ensure the proper
representation of minority interests at national level.

In recent months the Prime Minister's Office and the Parliamentary
Commissioner for National and Ethnic Minority Rights have drawn up proposals
to improve the situation. At the time of writing, political consultations with the
parliamentary parties had not yet begun, however. It may be noted in this
context that a broad consensus will be required to achieve any change, as, in
accordance with Article 71(3) of the Constitution, a two-thirds majority of
members voting in Parliament is needed to change the laws governing elections
to Parliament.

ECRI encourages the Hungarian authorities to pursue their efforts so as to open
the way, as soon as possible, for national and ethnic minorities to exercise their
legally guaranteed right to be represented in Parliament.

Racism in Public Discourse

In its third report on Hungary, ECRI strongly encouraged the Hungarian
authorities to strengthen their efforts to carry out awareness-raising campaigns
on the problems of racism and intolerance, not only in the capital and the large
cities, but also and particularly, in small local communities and less populated
regions.

% See in particular Parliamentary Commissioner for National and Ethnic Minority Rights, Annual Report for

2006.

%0 Parliamentary Commissioner for National and Ethnic Minority Rights, Annual Report for 2006.
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Since then, and apparently building on, at least in part, from a series of highly
charged anti-government demonstrations at the end of 2006, there has been a
disturbing increase in racism and intolerance in public discourse in Hungary. In
particular, the creation and rise of the radical right-wing Hungarian Guard
(Magyar Garda) — a group bearing close ties to a well known radical right-wing
political party — is consistently cited as a cause for deep concern. Since its
creation in August 2007 and the public swearing in of several hundred new
members in October 2007, the Hungarian Guard has organised numerous
public rallies throughout the country, including in villages with large Roma
populations; despite apparently innocuous articles of association, amongst the
group’s chief messages is the defence of ethnic Hungarians against so-called
“Gypsy crime”. Members of the Hungarian Guard parade in matching,
paramilitary-style black boots and uniforms, with insignia and flags closely
resembling the flag of the Arrow Cross Party, an openly Nazi organisation that
briefly held power in Hungary during World War Il, and during whose spell in
power tens of thousands of Jews and Roma were killed or deported.

In January 2008, the Prosecutor General initiated court proceedings to ban the
Hungarian Guard; at the time of writing, these proceedings were still pending.®
As reported by eyewitnesses, an ugly atmosphere prevailed, however, at the
hearing held in spring 2008. No police were present outside the courtroom, and
dozens of uniformed members of the group blockaded the room, filling it with
their own supporters and physically preventing members of the public not
wearing the group’s colours from entering. A complaint, which is also still
pending, was lodged against the judge for failing to keep order.

Other extremist marches and rallies have also been held in recent months,
along with increasingly strong counter-demonstrations. In February 2008, an
annual rally commemorating the attempt by German and Hungarian troops to
break out of a besieged Budapest in 1945 was held in the Budapest city centre.
During the march, a wooden cross displaying the words “Blood and Honour”
(the name of the banned extremist group® of which the organiser of the rally
was formerly a leader) was erected. At the same time, hundreds of anti-fascists
protested nearby. In March, a neo-Nazi rally outside a Budapest ticket office
attracted around 1000 demonstrators; close by, around 3000 people, including
the Prime Minister, held a counter-demonstration.*®

Beyond the contents of the message propounded by the Hungarian Guard, civil
society actors have emphasised their concern that some mainstream political
parties have made little or no effort to distance themselves from the group,
sending at least an implicit message to the broader public that there is nothing
disquieting in its stance. Some NGOs have also underlined that by repeatedly
giving prominent coverage to this group — which, though active and highly
vocal, at present remains relatively small —, the Hungarian media is contributing
to its rise. Moreover, latent racist and xenophobic attitudes are already reported
to be strong and deeply rooted. This is reflected, for example, in a survey
carried out in February 2007 in which 68% of the respondents said they would
not accept in Hungary immigrants and refugees from Pyresia, a fictitious
country.® It is also reflected in at least some instances of the media’s reporting
of crimes in which the accused is a member of the Roma minority,* as well as

%! See above, Implementation of existing provisions of criminal law.

%2 See above, Implementation of existing provisions of criminal law.

33 See also below, Antisemitism.

% See also below, Antisemitism.

% See below, Vulnerable/Target Groups — Roma communites.
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in reactions in some villages to the arrival of Roma residents.* Overall, many
actors emphasise a trend in which racist and xenophobic discourses are
increasingly seen as legitimate by Hungarian society.

ECRI is deeply concerned at this turn of events in Hungary. It observes that a
vital part of the fight against racism and intolerance is the need not only to
develop clear and effective legal provisions and to implement them in practice,
but also to take preventive action to change racist, antisemitic and xenophobic
attitudes and to promote an open, more tolerant and inclusive society. It
emphasises that the authorities, public figures and the media have a key role to
play in this field.

ECRI strongly recommends that the Hungarian authorities step up their efforts
to raise public awareness of human rights and of the need to combat racism
and intolerance, not only in the capital and the large cities, but also in small
local communities and less populated regions. It emphasises that such
campaigns should target all sectors and ages of the population, and stresses
that political leaders on all sides should take a firm and public stance against
the expression of racist and xenophobic attitudes in both words and deeds.

Racist Violence

No specific figures were available regarding racist violence in Hungary, and
reliable information is hard to come by given both the lack of statistics relating
to the application of relevant provisions of the Criminal Code and the lack of
relevant data disaggregated by ethnicity.*” Isolated incidents of particularly
severe racist violence have, however, been reported by the media, and further
incidents reported by numerous actors in civil society — including some
incidents of police brutality against Roma,*® and one incident in which, only a
few days after the group had held a march there, two Roma women in a small
town were beaten by two sympathisers of the Hungarian Guard, who openly
stated that they assaulted the women because they were Roma. ECRI notes
with concern that such anecdotal evidence does not provide a reliable basis for
building up a true picture of the prevalence or otherwise of racist violence in
Hungary, or for taking effective preventive action against such violence or
combating it adequately when it occurs. NGOs emphasise in this respect that a
rarity of reports of racist violence is not in itself an indication that such acts are
not committed, as victims of such acts may often be reluctant to come forward
at all or to report the racist elements of violent offences against the person,
whether owing to a sense of shame, due to fear of retribution, or because they
feel it is unlikely that serious follow-up will be given to this aspect of a crime.

ECRI reiterates its recommendation, made earlier in this report, that the
Hungarian authorities take steps to introduce systematic and comprehensive
monitoring of all incidents that may constitute racist violence, and draws the
authorities’ attention in this respect to ECRI's General Policy Recommendation
No. 11 on combating racism and racial discrimination in policing, in particular to
Part Ill of the Recommendation, concerning the role of the police in combating
racist offences and monitoring racist incidents. It also refers in this context to its
recommendations elsewhere in this report*® concerning the monitoring of
racism and racial discrimination.

% see below, Discrimination in Various Fields — Housing.

%" See above, Implementation of existing provisions of criminal law, and below, Monitoring Racism and
Racial Discrimination.

% See also below, Conduct of Law Enforcement Officers.
% See below, Monitoring Racism and Racial Discrimination
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Antisemitism

In its third report on Hungary, ECRI recommended that the Hungarian
authorities remain vigilant in respect of antisemitic acts and discourse and that
they take all appropriate measures, including criminal prosecution when
necessary, to respond to them with the greatest vigour.

Since then, the Government has taken certain steps to combat antisemitism. A
permanent Holocaust Memorial Centre was opened in February 2006, and
efforts have been made to determine the status and whereabouts of Hungary’s
Holocaust records. In addition, Act XLVII of 2006 created an opportunity for
individuals whose immediate relatives were killed in the Holocaust or were sent
to Soviet forced labour camps to seek compensation. A lump sum of 400 000
HUF (around 1 500 €) may be awarded to eligible individuals for each parent,
sibling or child who was killed. The Act took effect on 31 March 2006 and,
though initially scheduled to remain in force for only four months, was
subsequently extended so as to expire in January 2007. 97 500 claims were
made, many of which are still being processed. On a more symbolic level, the
name of a former high-ranking Nazi official was removed from the title of the
National Epidemiology Centre.

Overall, however, the situation does not appear to have improved. As regards
the expression of antisemitic views, two weekly newspapers regularly publish
antisemitic material. In March 2008, a particularly virulent antisemitic article was
published by one of the major daily newspapers, and led to considerable
protest. Numerous far-right web-sites that include antisemitic material also
exist. The content of these is reported to be subject to some monitoring by the
authorities, due to the prohibition on the use of certain Nazi symbols;*
however, ECRI is not aware of any steps taken by the authorities against any of
these sources, or indeed whether any of them have in fact contravened
Hungarian law.

Whereas antisemitic attacks against persons appear to be rare, incidents of
vandalism against synagogues and Jewish cemeteries are not uncommon.
Amongst the most serious incidents reported, in June 2005, 130 graves were
vandalised in the largest Jewish cemetery in Budapest. The investigation into
this incident is still open, although no developments have been reported for two
years. A police investigation into another such incident at a synagogue in Vac
(north of Budapest) — in which the synagogue’s fence was painted black, then
sprayed with antisemitic graffiti, swastikas and other fascist symbols — was
closed in November 2006 as no suspects could be identified. In early 2008, two
youths were arrested for painting fascist symbols on Jewish gravestones in
Kaposvar (southwest Hungary).

Antisemitism has also been openly espoused by certain political parties,** which
used xenophobic and antisemitic slogans during the April 2006 elections for the
National Assembly. Groups such as the Hungarian Guard also openly express
antisemitic views,” and NGOs report that even some mainstream parties do
little to distance themselves from such opinions. Overall, the sense is that the
expression of antisemitic views is currently on the rise in Hungary.

ECRI recommends that the Hungarian authorities continue and intensify their
efforts to address all manifestations of antisemitism in Hungary. In this respect,
ECRI reiterates the recommendations made elsewhere in this report relating to

0 See above, Criminal law provisions covering racially motivated offences.
4 Notably the radical right-wing Hungarian Justice and Life Party (MIEP-Jobbik).

42 See above, Racism in Political Discourse.
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implementation and development of criminal law provisions and countering
racism in public discourse. It stresses the role to be played by various opinion
leaders in society, in particular politicians and the media, in consistently
speaking out against any manifestations of antisemitism and in taking action to
ensure that their own bodies present an unambiguous and consistent stand
against this phenomenon.

Discrimination in Various Fields

Education

75.

76.

77.

78.

Discrimination suffered by Roma in the field of education — and in particular,
segregation in the field of education — was a subject of particular concern in
both ECRI's second and third reports on Hungary. As detailed in particular in
ECRI’s third report, segregation is known to take a variety of forms: from the
disproportionate channelling of Roma children into “special” education designed
for children with mental disabilities; to schools attended entirely, or not at all, or
by disproportionately high or low numbers, of Roma children; to segregated
classes within schools; to the removal of Roma children from schools by
channelling them into “private” (at home) education; to low attendance of Roma
children at kindergartens. All of these practices or phenomena have a
devastating impact on education outcomes for Roma children, who experience
high drop-out rates at secondary level and low enrolment at tertiary level, as
well as correspondingly limited future life choices and employment prospects.*®

Against this background and as a matter of general principle, ECRI welcomes
the inclusion in the Equal Treatment Act** and Public Education Act 1993 of an
express prohibition on unlawful segregation, and notes with satisfaction that the
authorities have taken a wide range of measures in recent years with the aim of
addressing these issues. However, bearing in mind the extent of the problems
to be addressed, sustained efforts will be required for a considerable time to
come in order to achieve lasting improvement. Below, each of the above-
mentioned forms of segregation or discrimination in education, as well as
measures so far taken to redress them and recommended future action, are
examined in turn.

- Disproportionate representation of Roma children in special schools for
children with mental disabilities

In its third report, ECRI urged the Hungarian authorities urgently to take further
steps to end the over-representation of Roma children in special schools,
including the preparation and implementation of means of assessment that
were not culturally biased and the training of teachers and other involved
persons to ensure that they made appropriate decisions. ECRI also
recommended that measures be taken to facilitate the integration of Roma
children then in special schools into the mainstream school system.

In 2003 a programme was launched to fight the practice of classifying Roma
and socially disadvantaged children, without just cause, as children with mental
disabilities. According to information provided by the authorities, 2100 children
who had been classified as having mental disabilities were reassessed by
independent medical experts (the Rehabilitation Expert Committees Examining

3 According to the background information provided in the Parliamentary Resolution on the Decade of
Roma Inclusion Programme Strategic Plan, 82.5% of Roma aged 20-24 had completed primary school;
only 5% of Roma aged 20-24% had completed secondary schooling (compared with a national average of
54.5% of 18-year-olds); and only 1.2% of Roma aged 20-24 attended higher educational institutions.

4 See Article 7(1) of the Equal Treatment Act.
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Learning Skills) in 2004 and 11% of these children, who were found to be
mentally sound, were reintegrated into the school system.

Despite these advances and the financial means provided to support them, the
authorities have observed that no radical improvements or breakthroughs have
been achieved in the field of equal opportunities for these children. Thus, in the
last two years, the authorities’ focus has shifted from a review and reintegration
approach to influencing broader processes, such as financing and diagnosis. A
new cognitive assessment instrument (“WISC-IV”), designed to take account of
socio-cultural differences, has thus been introduced for use by rehabilitation
committees from 2008 onwards. These processes are financed under the New
Hungary Development Plan.

Actors outside the education system stress two key points of concern. First, the
local rehabilitation committees — which assess, upon referral of a child by their
kindergarten teacher, whether the child should be oriented towards the special
school system, and whether children already attending special schools should
remain there — are also the bodies that run the special schools, for which
funding increases with the number of children, and is higher per capita than in
mainstream schools. They thus have a vested interest in maintaining, or even
increasing, the number of children attending their schools. While some
safeguards have been put in place, such as the requirement of parental consent
to enrol a child in a special school, many parents who accept the placement of
their child in a special school may not understand the long-term implications of
that decision for their child, and doubts may be raised as to whether their
consent is in all cases genuine and informed. Moreover, the significant number
of children who were returned to mainstream schools following the 2004
rehabilitation programme would seem to confirm that decisions to place children
in special schools need to be carefully monitored.

Second, of the three levels of disabilities into which children in special schools
may fall (“very serious” (requiring residential care), “medium-severe” or “mild
disability”), the vast majority of children assessed as having a “mild disability”
could, in the view of many NGOs, be integrated relatively easily in the ordinary
school system: many children are misdiagnosed due to a failure to take due
account of cultural differences or of the impact of socio-economic disadvantage
on the child’s development, and others suffer from only very minor learning
disabilities that do not warrant the child’s removal from the mainstream system.
ECRI repeatedly heard that investments in teacher training should primarily be
directed towards ensuring that teachers in the mainstream school system are
equipped to deal with diverse, integrated classes, rather than towards
perpetuating a system from which children, once streamed into it, are unlikely to
break out, and which overwhelmingly results in low levels of educational
achievement and a high risk of unemployment. Some actors have suggested
that — bearing in mind that the best way of ensuring that children do not wrongly
become trapped in special schools is to ensure that they are never sent down
that track in the first place — the category of children with mild disabilities should
simply be deleted from the Education Act and all children with mild disabilities
integrated in the mainstream school system.

ECRI notes that the efforts made to date to combat the disproportionate
representation of Roma children in special schools for children with mental
disabilities, though they have had some positive effects, cannot be said to have
had a major impact in practice so far. It stresses that, in parallel to assisting
wrongly diagnosed children already in the special school system to return to the
mainstream system, putting an end to this form of segregation also implies
ensuring that children are not wrongly streamed into special schools.
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ECRI urges the Hungarian authorities to intensify their efforts to reintegrate
Roma children currently enrolled in special schools into mainstream schools. It
urges them in this context to monitor carefully the effectiveness of the new
cognitive assessment instrument (WISC-1V) in taking account of socio-
economic disadvantage and cultural diversity, and to adapt it further if
necessary. ECRI furthermore strongly urges the Hungarian authorities to
ensure that only those children who cannot cope with education in an integrated
classroom are sent to special schools. To this end, all possible avenues should
be explored, including the option of removing from the Education Act the
possibility of placing children with “mild disabilities” in special schools.

ECRI recommends that the Hungarian authorities intensify their efforts to train
teachers working in mainstream schools to deal with diverse classes including
children from different socio-economic, cultural or ethnic backgrounds.

ECRI strongly urges the Hungarian authorities to review the procedures by
which children’s aptitude for commencing or returning to mainstream schools is
examined, in order to eliminate all possible conflicts of interest of persons
involved in the process.

- Separate or remedial classes in mainstream schools including solely or
mainly Roma children

In its third report, ECRI urged the Hungarian authorities to take all necessary
steps to end the segregation resulting from certain catch-up or remedial
programmes involving the channelling of Roma children into separate special
classes in mainstream schools.

An important judgment in this field was delivered by the Budapest Court of
Appeal in October 2004 against the local authorities and a school in Tiszatarjan.
The court found that these bodies had wrongly kept a number of children —
mostly Roma — in separate classes of a lower academic standard for several
years, without any legal or medical basis. It found that this practice would have
a long-term impact on the children and that, in deciding to put them in classes
of a lower academic level, the school had failed to recognise properly or to
address their learning difficulties. The families of the nine children were
awarded a total of approximately 650 000 forints (14 600 €) in compensation.*®

Since 2003, the authorities have introduced new measures, targeting the
integration of multiply disadvantaged children. These are children whose
parents meet two criteria: first, that they receive welfare benefits, and second,
that they did not themselves progress beyond primary education. Many —
though by no means all — of these children are Roma.*® Children are recognised
as falling into this category on the basis of a voluntary declaration made by their
parents. Schools that have adopted equal opportunity plans can apply for
(financial) integration support if the proportion of multiply disadvantaged
children in their various classes remains below 50% (with the exception of one
class, for which the proportion of multiply disadvantaged children must not
exceed 70%). The difference between the ratios of multiply disadvantaged
children in parallel classes must furthermore not exceed 25%. Subsidies
granted can be used for creating a child- and pupil-friendly environment, for
training pupils individually, for acquiring the necessary development equipment,
for compensating social disadvantages and for setting up and operating
pedagogical development groups. The National Education Integration Network
(OOIH) — the basic tasks of which are to promote the integrated education of

“ Decision of the Budapest Court of Appeal (Fovarosi Itelotabla) of 7 October 2004.

“6 See also below, Monitoring Racism and Racial Discrimination.
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multiply disadvantaged pupils, provide professional services with the aim of
ensuring the successful education and further education of such pupils, and
establish a professional network based on the horizontal co-operation of
teachers and their institutions — concludes co-operation agreements with the
schools having joined the programme and provides professional support to
them. Schools that are not entitled to apply for integration support because over
50% of their students are multiply disadvantaged children may apply for skill
development support. More than 2 billion HUF (€8 million) were allocated to
these programmes and to kindergarten development programmes in 2007. The
number of institutions having participated in the program has moreover grown
each year, from 9 935 in the 2003-2004 school year to more than 25 000 in
2007-2008.

ECRI welcomes these measures, which, though not explicitly targeted at Roma
children, should benefit them. However, it notes that the way in which the funds
provided by the central authorities are used in practice depends on the local
authorities responsible for administering the schools, which appear to be
subject to little effective subsequent monitoring. Monitoring is not carried out by
the central authorities but at local level, by experts appointed by the local
authorities themselves, leaving civil society with little confidence in the
impartiality or objectivity of the exercise. ECRI has moreover received reports
that in practice, schools granted funds under the programme described above
have not always used them to create integrated classes, meaning that in these
cases, at least, the expected desegregation was not achieved.

ECRI strongly encourages the Hungarian authorities to continue their efforts to
desegregate classes within mainstream schools, and to monitor the
effectiveness in practice of the measures currently targeting multiply
disadvantaged children in ensuring the integration of Roma pupils in
mainstream classes. It draws attention in this context to its recommendation
elsewhere in this report that the Hungarian authorities introduce an independent
monitoring system at national level to ensure the compliance with centrally
enacted legislation of measures taken by school maintainers; this system
should in particular be instrumental in ensuring that the prohibition on
segregation is respected in practice.

- Schools attended solely or mainly by Roma children

In its third report, ECRI recommended that the Hungarian authorities closely
examine the situation as regards mainstream schools mainly attended by Roma
in order to develop measures to foster integrated schools. The need for more
effective measures in this field was subsequently highlighted in a case brought
against the local authorities of Miskolc, which had merged seven schools into
three, but without also merging their catchment areas; children of different
ethnic backgrounds thus continued to go to school in physically separate
buildings of what was an “integrated” school in nothing but name. In a landmark
judgment under the Equal Treatment Act in 2006, the Debrecen Appeal Court
found that the authorities had violated the prohibition on segregation on the
basis of ethnic origin. However, several sources reported that, in 2007, the local
authorities once again separated the catchment areas of the merged schools.

Two main causes for the phenomenon of segregated mainstream schools are
widely referred to. First, as the proportion of the Roma population in small,
declining villages and in the poorer urban areas increases, Roma are becoming
increasingly isolated, meaning that schools in many areas where they live are
more and more frequently attended only by Roma pupils. Second, the system of
granting parents free choice of schools has allowed parents to request to enrol
their children in any school, and has in the past also allowed schools to accept



or reject whichever pupils they wished. In practice, segregation has actually
worsened in recent years.”” Serious disparities in the quality of schooling
available to children depending on their socio-economic status have in turn
been reported. Schools with high proportions of Roma students are in particular
reported to have lower quality infrastructures — in some cases, with no running
water, toilets or heating — and sometimes unqualified, frequently less well
trained teachers than schools with few or no Roma pupils.

93. The Government has acted in recent years to counteract this situation and
achieve a more even balance of multiply disadvantaged children between
schools. Thus, amendments to the rules on school catchment areas in
Article 66 of the Public Education Act came into force as from 2007, taking as
their starting point that a place must be available in public education for every
child. School maintainers (the authorities responsible for running schools) are
now required to ensure that there is no more than a 25% disparity in the
proportions of multiply disadvantaged children attending the various schools
within their remit; should such a disparity arise, the authorities are required to
redraw the boundaries of the relevant catchment areas to bring them back into
line with the above requirement.

94. At the same time, schools’ rights to choose among children having applied for
first-grade places have been drastically limited, without changing the principle of
parents’ freedom to apply to schools they choose. Schools are now required to
accept children in clear priority order: first, all applicants from within their
catchment area; second, if places remain, any multiply disadvantaged children
that apply; third, if places still remain, special situations should be taken into
account (for example, children having a sibling already attending the school);
finally, if any places still remain, the school must apply a lottery system. It
should be noted, however, that this obligation applies only to public (state-
funded) schools, and not to church-run schools, although these too receive
state funding. Villages have been cited where practically all non-Roma children
attend a church-run school, leaving only Roma in the state-funded school. The
Public Education Act, while imposing less stringent conditions on church-run
schools, now requires them to provide at least 25% of their places to local
children; they also cannot refuse entry to any multiply disadvantaged child.

95. ECRI welcomes the steps taken to reduce disparities between schools as to the
socio-economic background of their pupils, which should serve to benefit Roma
students falling within the category of multiply disadvantaged children.
Nonetheless, it observes that in the field of education, the high degree of
autonomy granted to local authorities in Hungary would unfortunately appear to
leave little sense of collective responsibility for quality education for all children.
In one well known case, when a local authority closed the only school it ran,
attended by mostly Roma children, none of the neighbouring authorities agreed
to accept the Roma children in their schools; it took the intervention of the
Parliamentary Commissioner for National and Ethnic Minority Rights to resolve
the issue. Moreover, there does not appear to be effective monitoring of the
implementation of the centrally enacted legislation to reduce segregation, for
the reasons given earlier (8 89). ECRI emphasises that autonomy does not
entitle local authorities to ignore nationally applicable standards, and can never
justify a breach of the prohibition on segregation.

47 Official (research-based) figures, indicate that the number of homogeneous non-Roma classes rose
from 5.6% in 2000 to 10.1% in 2004, and the number of homogeneous Roma classes rose from 10.6 to
13.6%. See National Institute for Public Education, Hungary, Education in Hungary 2006,
http://www.oki.hu/oldal.php?tipus=kiadvany&kod=eduhun2006, Table 9.5 (accessed 28 May 2008).
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ECRI strongly encourages the Hungarian authorities to pursue their efforts to
desegregate schools, and to monitor the effectiveness in practice of the
measures currently targeting multiply disadvantaged children in ensuring the
integration of Roma pupils in mainstream schools.

ECRI strongly recommends that the Hungarian authorities introduce an
independent monitoring system at national level to ensure the compliance with
centrally enacted legislation of measures taken by school maintainers; this
system should in particular be instrumental in ensuring that the prohibition on
segregation is respected in practice.

- Channelling of Roma children into “private” (at home) education

In its third report, ECRI urged the Hungarian authorities to monitor closely the
decision-making process of registering children as private pupils in order to
assess its possible discriminatory effects and to take all necessary measures to
ensure that this system is not used as a means of taking Roma children out of
schools.

The authorities have indicated that amendments made to the Public Education
Act in 2003 make it possible to take into account in the process of registering a
child as a private pupil the opinion not only of the school principal but also of the
guardians of the child and the child care authorities. The latters’ opinion must
be sought in all cases where a disadvantaged child is to be registered. The
authorities have stated that there has been no increase in the number of private
pupils, perhaps because of the introduction of these more stringent rules.

ECRI encourages the authorities to continue to monitor closely the impact of the
new rules on registering children as private pupils, in order to ensure their
effectiveness in eliminating past discriminatory practices in this area.

- Access to kindergarten education

In its third report, ECRI recommended that the Hungarian authorities develop
and restructure kindergarten education to ensure that all Roma children attend
kindergarten. ECRI also urged the Hungarian authorities to take further
measures to ensure that poverty did not prevent children from attending
kindergarten.

Since 2003, and recognising the importance of effective access to kindergarten
education in ensuring better outcomes for Roma children, the government has
adopted wide-ranging measures in this field. First, in order to promote the
attendance of multiply disadvantaged children at kindergartens, school
maintainers are obliged to provide admission to all multiply disadvantaged
children in their area. Three-year kindergarten education must therefore be put
in place even in villages that previously had no kindergarten. Around 120 billion
HUF (nearly € 500 million) has been allocated in recent years to developing the
necessary infrastructure. To ensure that multiply disadvantaged children start
attending kindergarten as early as possible, maintainers of kindergartens can
also apply for state support, provided at least 70% of multiply disadvantaged
children in their districts attend kindergarten, and provided that these children
form at least 15% of the children in kindergarten. Free meals have also been
provided, and it is also planned to introduce kindergarten admission support, to
be paid to parents of kindergarten-aged multiply disadvantaged children, to
allow them to buy the necessary clothes and supplies for their children.

ECRI welcomes these measures, and stresses the importance of continuing to
invest in increasing the attendance of Roma children at kindergarten level in
order to ensure better long-term educational outcomes for them. Increasing
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Roma children’s access to the full three-year pre-school programme may in
particular be an influential factor in reducing the number of Roma children
wrongly oriented into special schools when they reach primary school age.
ECRI further notes in this context that not all children are assessed for
streaming into the special schools described at the beginning of this section:
only children selected by their kindergarten teachers are obliged to undergo the
tests. ECRI observes that the basis on which children are referred for
assessment seems unclear. Greater awareness on the part of teachers of the
impact that cultural factors and socio-economic disadvantage may have,
without constituting a learning disability, on children’s educational development
may constitute a further key to reducing the number of Roma children wrongly
directed from kindergarten into special schools.

ECRI strongly encourages the authorities to continue their efforts to improve the
access of multiply disadvantaged children, including Roma, to the full cycle of
kindergarten education, as a cornerstone of any measures to eliminate long-
term discrimination against Roma in the field of education; these measures
should cover all the relevant practical aspects, including infrastructures,
teachers’ skills and financial support to parents.

ECRI further recommends that the authorities take measures, with a view to
reducing the numbers of children required to undergo cognitive testing, to raise
the awareness of all kindergarten teachers to the impact that cultural factors
and socio-economic disadvantage may have, without constituting a learning
disability, on children’s educational development

- Access to secondary and tertiary education

In its third report, ECRI recommended that further measures be taken to
encourage the participation of Roma children in education at the secondary and
tertiary level. It indicated that such measures should include financial subsidies
to ensure that children from poorer families are able to continue their studies, as
well as awareness-raising initiatives among Roma communities concerning the
importance of education for their children.

Several programmes are currently in place to promote equal opportunities for
disadvantaged pupils and encourage them to pursue their education beyond
primary level. 17 000 pupils in 2006-7 and 11 000 in 2007-8 received grants
and tutorial assistance under the “Provision for Pupils” grant programme, aimed
at helping them to reach and complete secondary level education. A further
3 450 especially disadvantaged pupils participated in Arany JAnos programmes
to prepare them to enter secondary education, and an additional facet of these
programmes was launched in the 2007-8 school year, covering vocational
schooling. Finally, a programme was launched in 2005 to assist disadvantaged
young persons in entering and pursuing higher education, under which the
students’ course fees are paid and tutorial assistance is provided.

ECRI welcomes these steps taken to promote access to secondary and tertiary
education of disadvantaged students, particularly Roma.

ECRI encourages Hungarian authorities to pursue their efforts to promote equal
access to secondary and tertiary education, and recommends that they monitor
closely the impact of the measures in improving outcomes for Roma students in
particular, in order to allow them to be revised and fine-tuned if necessary.
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- Combating prevailing prejudices and stereotypes and other transversal
issues

In its third report, ECRI recommended that further steps be taken to combat
prejudice and discrimination in schools, including specific training for
headmasters and teachers, who should then be responsible for countering any
hostility or prejudices among parents from the majority population.

The authorities have stated that social awareness-raising and integration
promoation training continue to form part of the training organised for teachers in
the framework of two overarching programmes to ensure equal opportunities for
disadvantaged children in the educational system and to ensure integration.
ECRI welcomes these initiatives but emphasises the importance of ensuring
that they produce an impact in practice, as it is all too easy for teachers to leave
this training at the door once they return to the school environment. In one
telling case, a headmaster who had followed such training nonetheless ran a
segregated school.

ECRI encourages the Hungarian authorities to continue incorporating social
awareness-raising and integration promotion in the training programmes
organised for teachers; it further recommends that follow-up assessments be
carried out with teachers having undergone such training, in order to assess the
degree to which it has had a practical impact on their work and adjust training
programmes if necessary.

Employment
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In its third report on Hungary, ECRI recommended that further efforts be made
to improve the employment situation of the Roma community. It considered
that, given the long-term and endemic nature of the disadvantage Roma
experienced on the labour market, special measures were necessary to place
them in a position in which they could compete on an equal footing with
members of the majority population.

The unemployment rate of Roma in Hungary remains extremely high.*
Hungary’'s rapidly changing and increasingly competitive economy has left
many Roma with few or no educational qualifications marginalised, and with few
prospects of finding employment. But Roma also continue to experience both
indirect and direct discrimination in seeking employment — with many employers
not afraid to admit to openly discriminatory attitudes, saying clearly that they
have refused to hire a Roma solely because of their ethnic origin. Direct
discrimination experienced by Roma has been documented in empirical studies
but also recognised in the decisions of the Equal Treatment Authority. The latter
reports that since its inception the majority of complaints it has dealt with have
concerned the field of employment, and many of these complaints are lodged
by Roma.*

The antidiscrimination provisions in the Labour Code and the Equal Treatment
Act — including the power granted to the Equal Treatment Authority to publish a
list of employers who have been fined for violating the principle of equal
treatment, which disqualifies these employers for two years from benefiting from
state aid — at least theoretically constitute a deterrent, and do provide a basis in
practice for seeking redress in individual cases. However, as NGOs point out,

“8 Whereas in the early 1990s the employment rate of male Roma was only 4 or 5% lower than that of
male members of the majority population, by the mid-1990s the gap had leaped to 45%. See Gabor
Kertesi, Budapest Working Papers on the Labour Market; The Employment of the Roma — Evidence from
Hungary, Institute of Economics of the Hungarian Academy of Sciences, Budapest 2004, p. 19.

9 Equal Treatment Authority, Annual Reports for 2005 and 2006.
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these provisions alone cannot suffice to advance the situation of Roma with
respect to employment, not least because they cannot address the broader
causes for inequality experienced by large groups of people in a disadvantaged
position.

The government has taken a number of initiatives in recent years to reduce
exclusion from the labour market, including through specific programmes
targeting disadvantaged people or long-term unemployed, many of whom are
Roma. Some of these programmes aim to give unskilled workers new skills;
others, such as some public works programmes, combine short-term
employment and education. Still others provide incentives to employers, in the
form of reduced employer contributions, to employ workers from specific
groups; an example of the latter is the Start-Extra programme, targeting long-
term unemployed who either are over 50 or have completed no more than 8
years of school education. A Roma Employment Network has also been set up
to ensure that there is a Roma desk officer in each labour exchange centre and
employment office. Moreover, the authorities have pointed out that employment
is a key chapter of the Decade of Roma Inclusion Programme Strategic Plan,
and the government will be required to report to Parliament on progress
achieved with respect to all the tasks set out in the Strategic Plan.

ECRI notes that the initiatives taken are generally well received, but that civil
society actors nonetheless point out that their impact is limited and not lasting:
the programmes provide helpful and rewarding experiences in the short term for
the participants concerned, but the solutions they provide are only temporary
and concern only a limited number of participants (a few thousand in each
case). In short, they constitute positive steps, but are not enough on their own
to remedy the widespread long-term unemployment of disadvantaged groups
such as the Roma. Moreover, their overall impact remains difficult to evaluate
due to a lack of available data disaggregated by factors such as ethnicity;
government estimates in fact rely on census figures as to the proportions of the
population that are Roma in the various counties of Hungary in order to build a
picture of how many Roma may have benefited from a given measure.

ECRI strongly encourages the authorities to continue their efforts to improve the
employment situation of the Roma community and reiterates the view that,
against the background of the long-term and endemic nature of the
disadvantage Roma experience on the labour market, special measures
continue to be necessary to place them in a position in which they can compete
on an equal footing with members of the majority population. These measures
should also be directed towards overcoming prejudices and negative
stereotypes on the part of employers.

ECRI recommends that the authorities keep under review the effectiveness of
the measures taken in improving the situation of Roma with respect to
employment, refine their monitoring of the impact of the measures taken if
necessary, and adapt the measures where needed to improve their
effectiveness.

Housing

120.

In its third report, ECRI recommended that urgent measures be taken to
improve the housing situation of Roma, and particularly to ensure that no
arbitrary forced eviction of Roma families took place. ECRI strongly encouraged
the authorities to develop a social housing policy that could benefit members of
the Roma community living in poor conditions. In particular, it recommended
that Roma families who were living without access to even basic amenities be
provided with a decent standard of housing and infrastructure.
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121. ECRI also stressed the need to address the problem of segregation of Roma
communities from the majority community, and the attitudes on the part of the
majority community that contributed to such segregation, and considered that
the principal objective of housing policy should be to allow Roma communities
to live as a part of majority communities.

122. Since ECRI's third report, Roma families have continued to face
disproportionate humbers of evictions. According to one study, victims were
identified as Roma in 55% of eviction or threatened eviction cases reported by
the media, though Roma constitute only around 6% of the population of
Hungary.*® Forced evictions are now widely and frequently reported in Hungary:
since May 2000, local government notaries have been entitled to order the
eviction of tenants without official papers, and appeals against such decisions
do not have a suspensive effect. While this provision applies to all tenants, it
has been found to have a disproportionately adverse effect on Roma, due to
their difficult socio-economic situation.>

123. The majority of Roma in Hungary live outside the main cities and towns, with
large numbers living in unfavourable or even slum-like conditions, a
phenomenon that has worsened over the past decade.” The authorities have
stated that their primary aim in the present context is to reduce segregation in
housing by eliminating Roma ghettoes. They have thus introduced a
programme to refurbish social housing and encourage Roma living in
segregated settlements outside towns and villages to move into the refurbished
social housing inside the town or village. In addition, in order to ensure that the
principle of desegregation is taken into account in the award of state or
European Union funding for various projects, the authorities are introducing an
equal opportunities subsidy policy. Thus, in order to receive funding for urban
development projects, whether or not these are directly related to
desegregation efforts, a town will be required to submit a desegregation plan
aimed at the elimination of segregated living in the town. There are, however,
reports of occasional resistance from local authorities and individuals when a
Roma family has sought to move into a new neighbourhood; these have
involved members of the local population causing physical damage to, or even
destroying, houses bought by Roma; locals forming human chains to prevent
Roma families from moving in; or local authorities acting to prevent Roma
families from moving in, following petitions by local inhabitants.

124. Access by Roma to social housing is also hindered, partly by the sale in recent
years of significant proportions of public housing stocks (including social
housing),>® and in some areas by the adoption by local authorities of arbitrary
rules as to eligibility for public (including social) housing, which in practice result
in indirect discrimination against Roma. In some cases, access to social
housing has, for example, been made conditional on demonstration by the
applicants that they possess large amounts of money, thereby, almost by
definition, excluding persons who are unemployed, reliant on social welfare or
otherwise in situations of poverty or extreme poverty from gaining access to

®  pata from the European Parliament's Country Profile on Hungary, available at

http://www.europarl.eu.int/enlargement_new/applicants/pdf/hungary_profile_en.pdf.
*! European Committee on Social Rights, Conclusions XVIII-1, Hungary, Article 16.

*2 |n 1993-94, “13.9% of the Roma population (about 70 000 people) lived in segregated settlements or
colony-type neighbourhoods with insufficient utility supply, and low infrastructure, or in urban colonies in
poor conditions. Another study carried out in 2000 found that approximately 20% of the Roma population
(100 000 people) lived in segregated settlements.” See Joint Memorandum on Social Inclusion of Hungary,
18 December 2003, Brussels, p. 13. Available at http://europa.eu.int/comm/employment_social/soc-
prot/soc-incl/hu_jim_en.pdf (accessed 28 May 2008).

%3 Joint Memorandum on Social Inclusion of Hungary, 18 December 2003, Brussels, p. 13.
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social housing. This impacts many Roma, who are disproportionately
represented in these groups. In other cases, the rental of social flats is
auctioned off, with bids outreaching the resources of many Roma families who
are most in need of such flats, or auctions of social flats are notified only to a
select few, again excluding Roma from access to such housing.

125. Many local governments have also enacted provisions barring persons caught
squatting in property from having access to social housing for a number of
years, generally between three and five years (ten in Debrecen). These
provisions result in indirect discrimination against Roma, who are proportionally
far more often unable to afford even nominal housing costs, forcing them into
occupying homes without legal authorisation. Their impact may be especially
negative on the neediest families, as the refusal of social housing may lead to
the removal of children from their families. One such provision was struck down
as unconstitutional by the Hungarian Constitutional Court on 22 February 2005,
and in March 2006 the Hungarian Housing Act was amended to include as an
explicit requirement that of retaining social criteria for the allocation of social
housing. ECRI notes that the impact in practice of this amendment remains to
be seen, and observes that, as in the field of education, the principal source of
the discrimination experienced in everyday life by Roma in the field of housing
is not the contents of legislation enacted at central level, but appears rather to
be the manner in which local authorities exercise their powers.

126. ECRI strongly encourages the Hungarian authorities to continue addressing
segregation in housing through measures designed to facilitate their moving
into more mixed neighbourhoods, and, in parallel, to intensify their efforts to
combat negative community attitudes towards Roma neighbours.

127. ECRI recommends that the authorities intensify their efforts to ensure that
Roma are not arbitrarily deprived of social housing; it recommends in particular
that the authorities take all the necessary measures to ensure that local
authorities, in applying legislation enacted at central level, do so in accordance
with the law, and in conformity with the prohibition on discrimination.

128. ECRI recommends that the authorities keep under review the impact in practice
of the amendments made to the Housing Act in 2006 in safeguarding Roma in
particular from forced and arbitrary evictions, and strengthen the measures
taken if necessary to ensure their effectiveness.

Health

129. Inits third report, ECRI urged the Hungarian authorities to examine thoroughly
allegations of discrimination and segregation in access to health care and,
where appropriate, to take all necessary measures to combat such practices. It
recommended that measures be taken to ensure that members of Roma
communities enjoyed equal access to health care. ECRI also recommended
taking a series of measures to improve communication between Roma patients
and hospital staff, including awareness-raising and training initiatives aimed at
health care personnel to combat stereotypes and prejudices that could lead to
discriminatory treatment of Roma patients, and considered that the appointment
of assistants who speak the Romani language and could serve as mediators
between Roma patients and health care personnel would be a positive step.

130. In 2006, the authorities launched a wide-ranging reform of the health care
system in Hungary. As part of this reform, a new Health Insurance Supervisory
Authority was created, with the primary goal of reducing territorial inequalities in
health care. It is also responsible for dealing with complaints about the health
care system, and like the Equal Treatment Authority, can impose fines on
health service providers who infringe patients’ rights and publish the list of
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providers that have been fined. The authorities have stated that, of a total of
7000 complaints that it has received since its inception, of which proceedings
were initiated in about one-sixth of the cases, direct discrimination related to
ethnicity has to date been established in only one case. Indirect discrimination
could be assumed to have occurred in a few dozen cases.

As regards measures to combat prejudices and stereotypes, the authorities
have indicated that cross-cultural nursing is included as part of the training of
nurses studying at college level, and health visitors who go out to see patients
in their homes also have cross-cultural features in their curriculum. No Roma
mediators have been appointed; the authorities have indicated that progress on
this point would require a co-ordinated approach between all sectors, in order to
create sufficient interest amongst possible future candidates for such jobs. A
programme is also planned for 2008-9 with the aim of increasing the sensitivity
of medical staff in general to cultural differences, with the specific target of
increasing the percentage of Roma in the medical professions to 3-5%. In terms
of improving health status, the government is also seeking to provide incentives
to small communities to co-operate with each other to set up local hospitals and
psychiatric clinics, with a view to reducing inequalities between regions. Bearing
in mind that people with the poorest health status often have less frequent
recourse to the health system than those with a better health status, and that
existing demand is therefore not always a good indicator of real needs, the
authorities’ intention is also that as part of the overall reforms, resources are to
be allocated as a function of the number and health characteristics of people in
each area rather than on the basis of present use of existing facilities. The
government is also placing particular emphasis on preventive measures, such
as free screening for breast and cervical cancer.

ECRI welcomes the recent steps taken towards reducing inequalities
experienced with respect to the health care system, including measures set out
under the Decade of Roma Inclusion Programme Strategic Plan. It observes
that the overall health status of Roma in Hungary remains for the moment,
however, considerably less favourable than that of non-Roma. The average life
expectancy of Roma in Hungary is more than ten years shorter than that of non-
Roma.>* Their situation continues to be compounded by difficulties in access to
health care. Though nation-wide statistics are lacking, empirical studies show
that Roma continue to suffer difficulties in receiving treatment in hospitals.
Emergency assistance is reportedly slow, or even denied altogether, and the
isolation of Roma communities in rural areas in particular means that access to
a general practitioner is often more difficult. Patients report that doctors refuse
to touch them, or make only cursory examinations, leading in some cases to
misdiagnosis or the prescription of inadequate medicines. Patients are also
subject to discriminatory attitudes or to extortion from health workers when they
do receive treatment. Segregation of Roma women in maternity wards has also
been reported, in one case reportedly leaving the women in a ward which they
were required to clean themselves.

On 29 August 2006, the Committee on the Elimination of Discrimination against
Women found that Hungary had breached the relevant Convention in the case
of A.S. v. Hungary,* in which the author, a Roma woman, had been sterilised
without her informed consent. The Committee recommended that the victim be
awarded compensation, that the legislation allowing sterilisation to be carried
out without following the standard information procedure in certain
circumstances be reviewed, that all health workers be fully informed of the

% E/C.12/HUN/CO/3, 22 May 2007, § 25.
%5 CEDAW/C/36/D/4/2004; CEDAW/C/HUN/COS6.
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Committee’s standards, and that the practice in all public and private health
centres be monitored. ECRI is concerned that to date, it would seem that none
of the recommendations in this case has yet been followed up in practice. ECRI
stresses that failing to remove the possibility, provided for by law, of performing
“emergency” sterilisations on women without their informed consent is
unacceptable and serves to undermine Roma women’s confidence in the health
system.

ECRI strongly encourages the Hungarian authorities to pursue their efforts to
reduce inequalities in health care status and in access to health care across
Hungary, and to monitor the impact on Roma of these measures, in terms of
both their health status and access to health care, in order to enable them to be
fine-tuned if needed to improve their effectiveness.

ECRI strongly encourages the authorities to implement the planned measures
to increase the number of Roma working within the health care system, as a
cornerstone of the efforts needed to improve the confidence of Roma in the
health care system as a whole. In parallel, it encourages the authorities to
continue and intensify their efforts to combat stereotypes and prejudices that
can lead to discriminatory treatment of Roma patients, through continuing
training aimed at all levels of the health care system.

ECRI urges the authorities to implement the recommendations of the
Committee for the Elimination of Discrimination against Women in the case of
Ms A.S. v. Hungary, and to repeal the legal provisions allowing for “emergency”
sterilisations to be performed without a woman’s informed consent; it
emphasises that Roma women’s experience of and overall confidence in the
health system can only be positively affected by such a step.

Access to public places

137.

138.
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ECRI did not examine, in its third report, discrimination in the field of access to
public places. However, it notes that the Equal Treatment Authority has
underlined in both its 2005 and 2006 annual reports the discrimination faced by
Roma in this field, and that Roma NGOs also stress that it is an issue of
particular concern. The Authority has particularly emphasised that the denial of
services in the establishments of the commercial and catering industries
(shops, bars, restaurants) not only affects members of the Roma minority, but is
in fact almost exclusively experienced by them.*®

ECRI draws the Hungarian authorities’ attention to this phenomenon, and
recalls its related findings elsewhere in this report regarding latent racist and
xenophobic attitudes in Hungarian society.>” It emphasises that, while the Equal
Treatment Act has made it easier for individuals who are victims of
discrimination in this field to seek redress, litigation cannot on its own provide
an adequate means of overcoming entrenched negative stereotypes and
attitudes.

ECRI recommends that the Hungarian authorities take comprehensive
measures to implement the law prohibiting discrimination in access to public
places, in particular as it is applied to Roma and visible minorities.

%6 Equal Treatment Authority, Annual Report 2005, p19, Annual Report 2006, p10, p55.
%" See above, Racism in Public Discourse.
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Vulnerable/Target Groups

Roma communities
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In its third report, ECRI stressed that discrimination by local authorities should
not be tolerated by national authorities and underlined that it was essential to
ensure that national policies and legislation in favour of the Roma community
were understood and applied at local level. ECRI also urgently called for
training of officials working within local administrations to raise awareness and
combat prejudices. ECRI also recommended that further emphasis be placed
on ensuring that the Roma community was involved at all stages of the planning
and implementation of measures which concern them, at as local a level as
possible, and stressed the importance of encouraging projects and initiatives
which emanate from the Roma community itself.

ECRI observes that, as other parts of this report show,*® acts or failures to act
by local authorities, and in particular, failures in implementing centrally enacted
legislation in conformity with the prohibition on discrimination, continue to lie at
the heart of much of the discrimination experienced by Roma in daily life. It
emphasises again that the autonomy granted to local authorities can never
justify violations of the prohibition on discrimination, and is concerned that such
violations reveal continuing high levels of prejudice and negative stereotypes
amongst local government officials against Roma.

ECRI also notes that at a more general level, Roma are able (as are persons
belonging to other minorities) to choose whether or not to identify themselves
as Roma in order to benefit from specific minority rights such as minority
education or enrolling to vote in minority self-government elections. The recent
extension of the application of the European Charter for Regional or Minority
Languages to cover the Romani and Beash languages is a welcome step
forward in this field.>® However, it appears much more difficult for Roma to
realise the freedom not to be identified as members of the Roma minority
unless they so wish, as here, other individuals’ perceptions — frequently
negative stereotypes — come into play.®*® ECRI stresses that fighting to
overcome prejudice and negative stereotypes is essential to any strategy to
eliminate discrimination against Roma and place members of this minority on
an equal footing with other members of Hungarian society.

Finally, ECRI notes with concern reports that Roma children are substantially
over-represented in the child protection system, and thereby exposed to a risk
of rejection by their own community, while still being subject to discrimination by
members of majority society on the basis of the latters’ perceptions of them as
Roma. The term “endangerment” also appears to be sometimes wrongly
interpreted as authorising the removal of children on purely material grounds,
meaning children in families having undergone forced evictions® are also at
greater risk of unwarranted removal from their families. Moreover, it appears
that Roma children in the child protection system are also disproportionately
qualified as having mental disabilities. All of these factors are likely to have a
particularly negative impact on the life-chances of children who experience
them, leaving them especially vulnerable to further discrimination in later life.

%8 See above, Discrimination in Various Fields.
%9 Act No. XVIII of 2008.

% See also Parliamentary Commissioner for the Rights of National and Ethnic Minorities, Annual Report
for 2004, Chapter VI.3.

®1 See above, Discrimination in Various Fields, - Housing.
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ECRI recommends that the Hungarian authorities intensify their efforts to
ensure that discrimination by local authorities is not tolerated. In this respect it
emphasises that it is essential to ensure that national policies and legislation in
favour of the Roma community are understood and applied at local level.

ECRI reiterates its urgent call for training of officials working within local
administrations to raise awareness and combat prejudices, and recommends
that the Hungarian authorities implement a nation-wide awareness-raising
campaign to combat negative stereotypes by promoting positive images of the
Roma minority.

ECRI recommends that further emphasis be placed on ensuring that the Roma
community is involved at all stages of the planning and implementation of
measures which concern them, at as local a level as possible.

ECRI recommends that the Hungarian authorities investigate in depth the
situation of Roma children within the child protection system and take all
necessary action both to eliminate the root causes of disproportionate
representation of Roma children in the system and return children to their
families wherever appropriate.

- Decade of Roma Inclusion Programme Strategic Plan

ECRI observes that, in view of the particular disadvantage experienced by
Roma and a broad range of fields of daily life,* a coherent overall framework of
action in the short, medium and long term is clearly needed to give members of
the Roma minority the chance of participating on an equal footing in Hungarian
society.

ECRI is pleased to note that on 28 June 2007, the Hungarian Parliament
adopted a resolution on the Decade of Roma Inclusion Programme Strategic
Plan for 2007-2015. This Resolution explains the background to the Strategic
Plan and sets out a series of tasks to be accomplished in the fields of
education, employment, housing, healthcare and equal treatment (non-
discrimination), as well as culture, media and sports. The government is
required to frame two-year action plans, monitor their implementation, keep
public and civil actors informed and report at regular intervals to the Parliament.
Specific measures to implement the plan in 2008 and 2009 were thus set out by
the government in December 2007, in its Resolution 1105/2007. In parallel, the
Resolution requests other concerned parties (such as NGOs, local authorities
and Roma minority self-governments) to make every effort towards the
implementation of the Plan; the mass media to contribute to its dissemination
and to the promotion of positive changes in social attitudes towards the Roma;
and members of the Roma population to take an active role in initiating and
participating in steps taken at all levels to improve their daily lives.

ECRI encourages the Hungarian authorities to implement the Decade of Roma
Inclusion Programme Strategic Plan with due attention to involving members of
the Roma community in ensuring that the measures taken are well suited to
achieving the aims sought, as well as to monitoring the impact in practice of the
measures taken and adjusting them if necessary.

62 See above and Discrimination in Various Fields.
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- Asylum-seekers and refugees

In its third report, ECRI recommended that the authorities examine possible
changes to legislation and practice pertaining to refugees, asylum-seekers and
"persons authorised to stay" in order to improve their general situation. ECRI
urged the Hungarian authorities to swiftly take steps to resolve the problems
encountered by the latter group due to the precariousness of their status,
notably by granting them humanitarian residence permits.

In 2007, the Hungarian authorities enacted new legislation to bring the rules
governing asylum procedures in Hungary into line with EU harmonisation
requirements. Under the new Asylum Act (Act No. LXXX of 2007), the asylum
procedure is divided into two phases. The first is a preliminary screening phase
for establishing whether a Dublin procedure is to be conducted and — if the
conditions for the application of the Dublin regulations do not exist — for filtering
out inadmissible applications, with a new (shorter) time-limit of 15 days. This
phase is followed by examination on the merits, with a time-limit of 60 days,
provided that the application is considered to be admissible. Both phases can
be followed by appeal procedures. Throughout these proceedings, and unless
they are subject to administrative detention (see below) applicants are
accommodated in reception centres, organised by stage of proceedings. They
are thus housed in a (closed) centre in Békécsaba at the preliminary stage, in
Debrecen Reception Centre during the examination on the merits, including
during the entire length of any appeal proceedings, and then for a 6 months’
“integration” phase at Bicske Admission Centre if their application is accepted.
The new law, implementing Council Directive 2004/83/EC, introduced the
category of “subsidiary protection” into Hungarian law, as well as the category
of “temporary protection”, and granted almost the same rights to beneficiaries of
subsidiary protection as to refugees — in other words, they have essentially the
same rights as Hungarian citizens. At the same time, the category of “persons
authorised to stay” (that is, persons who do not meet the criteria for recognition
as Convention refugees or as beneficiaries of subsidiary or temporary
protection but who cannot be sent back to their country of origin due to other
protection granted under international law (Article 33 of the Refugee
Convention, Article 3 ECHR)) continues to be provided for under the Admission
and Right of Residence of Third Country Nationals Act (Act No. Il of 2007).
Following an amendment, Article 110 of the Public Education Act also now
specifies the date from which non-Hungarian minors who are asylum-seekers,
refugees or the beneficiaries of temporary protection are entitled to kindergarten
or compulsory school attendance in the same way as Hungarian citizens and
from which these children are obliged to attend compulsory schooling. This date
is the date on which the application for recognition is submitted.

The new Asylum Act is broadly recognised as having introduced significant
improvements to the asylum regime in Hungary. ECRI shares this view.
However, despite the positive steps taken, ECRI notes that some problems
remain. It seems that the conditions in the centre in which asylum-seekers are
required to stay during the initial screening phase, even if they have not
committed a border violation, are in practice so closed as to amount to
detention; in one case reported to ECRI, an asylum-seeker had been kept in
such closed conditions for two months while awaiting the outcome of the
screening process. At the merits stage, over 400 asylum-seekers from
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41 countries are housed together in the Debrecen Reception Centre,®® not
always co-existing peacefully. Two especially violent incidents occurred on 7
and 8 March 2008, as a result of which nine men had to be hospitalised, and
both of which required the intervention of the police.** Although single women
and single mothers are housed separately from families and single men, such a
climate is clearly not the most favourable one in which to help these often
particularly vulnerable refugees to find their feet in their new country.

As regards education, asylum-seeking and refugee children are, as mentioned
above, entitled to benefit from the compulsory education provided for under
Hungarian law from the day on which they submit their application for
recognition. ECRI is pleased to note that all the school-aged children at
Debrecen Reception Centre were in fact attending school in April 2008;
however, the same was not true for kindergarten-aged children at the Centre.
Of the 9 children, who should, in accordance with the Public Education Act,
have been attending kindergarten for four hours a day, and despite the efforts
of the Parliamentary Commissioner for Civil Rights to achieve this, only one
such child, who already spoke Hungarian, was able to find a place in a
kindergarten.®® ECRI notes with concern reports that educational institutions
reject the enrolment of asylum-seeking and refugee children (also children in
the Bicske Admission Centre) because the institutions lack the necessary funds
to provide Hungarian language training and cultural orientation, or because they
fear that local Hungarian parents may remove their children if refugees are
allowed to attend.®® Moreover, even when children are able to enrol, language
barriers in particular make it difficult for them to follow classes; schools,
teachers and municipalities are rarely equipped to deal with the children they
receive, and parents are unable to assist their children, again because of
language barriers. Furthermore, pupils complain of daily discrimination through
racist attitudes manifested by other children and teachers, not to mention buses
failing to stop at the bus-stop outside the refugee reception centre.®’

ECRI strongly recommends that the Hungarian authorities act to ensure that
schools comply with their obligation to provide schooling to asylum-seeking and
refugee children within their catchment areas. It recommends that the
Hungarian authorities provide additional resources to these schools, in order to
ensure that the schools are effectively equipped to provide adequate education
to these children. In this respect, it also emphasises the need to ensure that
teachers are fully trained to deal with culturally diverse classrooms and to
provide leadership to pupils in this field.

ECRI recommends that the authorities keep under review the new structure of
accommodating asylum-seekers and refugees, and adapt it if needed to ensure
that all asylum-seekers and refugees live in safe and secure conditions.

ECRI again encourages the Hungarian authorities to take all appropriate
measures to combat any prejudice or negative stereotypes concerning non-
citizens by strengthening awareness-raising and human rights training for all
officials working in relation with refugees and asylum-seekers

63 Parliamentary Commissioner for Civil Rights, Report of the Parliamentary Commissioner for Civil Rights
on the OBH 2004/2008 case, Debrecen Refugee Reception Centre, 2008, pl.

® |bid, p5.
® |bid, p6.

% on xenophobic attitudes in Hungary, see also above, Racism in Public Discourse, and below, Prejudice
and negative stereotypes with respect to non-citizens.

®7 See below, Prejudice and negative stereotypes with respect to non-citizens.
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- Administrative detention of non-citizens under immigration laws

Hungary applies a detention policy for foreigners, including asylum-seekers,
apprehended for unlawful entry or stay. In its third report, ECRI expressed
concern at the manner in which this detention policy was applied and
recommended that the Hungarian authorities closely monitor the use of
detention with respect to non-citizens and take steps to ensure that it would be
used only as a last resort and that no discrimination on the grounds of
nationality would take place in this respect.

Since then, the enactment of the Admission and Right of Residence of Third-
Country Nationals Act (Act No. Il of 2007) has introduced some important
changes, which should serve to reduce any risk of arbitrary or excessively long
detention of foreigners. In particular, the total maximum period of detention
under Hungary’'s immigration laws has been reduced from one year to sixth
months. A formal decision is required to order detention, and the maximum
period for which a person can be detained without being brought before a judge
has been reduced from 5 days to 72 hours. The competent court may extend
the detention by a maximum of thirty days at a time, until the person’s departure
or up to the total maximum of six months. The procedures for contesting such
detention have also been simplified. Moreover, under the new legislation the
immigration authorities are no longer empowered to detain a third-country
national subject to an expulsion order on the grounds that he or she is
suspected of having committed a petty or criminal offence: only the authorities
responsible for criminal proceedings may detain individuals in such cases.

These amendments constitute a welcome step forward; however, some actors
stress that a number of problems still need to be resolved. It has been stressed
that detainees who committed only a minor offence in crossing the border are
often subjected to harsher conditions in detention centres than criminals in
penitentiary institutions, and that women may experience harsher conditions
than male detainees, especially as guards in some detention facilities are
almost all men. Families are also reported often to be separated in detention,
due to the separation of women and men, with alternatives to detention only
being offered to separated children. Some groups have also reported that they
suffer from inadequate dietary arrangements. All of these problems are
compounded by language difficulties that seriously hinder communication.

ECRI reiterates its recommendation that the Hungarian authorities closely
monitor the use of detention with respect to non-citizens and take any
necessary steps to ensure that it is used as a last resort.

ECRI recommends that the Hungarian authorities monitor closely the detention
conditions of non-citizens detained under immigration laws, and take all
necessary steps to ensure that these conditions are not disproportionately
harsh.

- Prejudice and negative stereotypes with respect to non-citizens

In its third report, ECRI encouraged the Hungarian authorities to take all
appropriate  measures to combat any prejudice or negative stereotypes
concerning non-citizens by strengthening awareness-raising and human rights
training for officials working in relation with refugees and asylum-seekers. ECRI
also considered that the Hungarian authorities should strengthen their efforts to
adopt a general integration policy covering the whole territory of Hungary and
concerning not only recognised refugees but also other non-citizens such as
economic immigrants or "persons authorised to stay". It indicated that the
integration policy should include measures designed to improve knowledge of



164.

165.

166.

167.

the Hungarian language and culture, offered to non-citizen adults as well as
schoolchildren.

The authorities have indicated that their direct participation in the UNHCR'’s
Age, Gender and Diversity Mainstreaming Programme has helped them to
identify and make concrete changes to improve the situation of refugees and
asylum-seekers in the field, such as providing assistance in improving schooling
for children, renovating buildings, providing more appropriate meals, and
preparing an information leaflet for release in 2008. However, as yet a
sustainable integration policy for refugees, going beyond the provision of
necessary Hungarian language classes, is lacking, and continues to be urgently
needed. The fact that recognised refugees are housed together in a single
admission centre, separate from the community of Bicske where it is based, for
at least the first six months after they are recognised as refugees would
moreover seem to run directly counter to the express aims of the centre,
namely assisting recognised refugees in integrating into Hungarian society.

ECRI observes in this respect that the main problems faced by refugees and
other migrants in integrating in Hungarian society appear to stem directly from
the deeply entrenched negative stereotypes and attitudes of the general public
towards them. In addition to problems in access of children to education, as
described above, refugees report problems in gaining employment and in
access to housing, both through refusals of owners to rent property to
foreigners and visible minorities and refusals of banks to provide loans. While
no official figures are available on departures of recognised refugees from
Hungary, anecdotal evidence received by ECRI is to the effect that the
departure rate is high, and that the obstacles faced by refugees in integrating in
Hungarian society, due largely to prejudices towards them, are a major factor in
this phenomenon. While some awareness-raising campaigns and activities are
run, these are generally carried out by civil society with support from
international organisations or the European Union. ECRI stresses that in an
overall context where overt xenophobia and racism appear to be on the rise, it
is all the more important that the authorities themselves take a clear position
condemning such attitudes and play an open and active role in combating them.

ECRI recommends that the Hungarian authorities review the policy of
accommodating all newly recognised refugees and other protected persons in a
single admission centre separate from the rest of the community, and replace it
with other forms of accommodation and support better adapted to allowing them
to integrate rapidly in Hungarian society.

ECRI recommends that the Hungarian authorities assume responsibility for
running awareness-raising campaigns promoting a positive image of refugees,
asylum-seekers and other immigrants. It emphasises in this context that political
leaders on all sides should take a firm and public stance against the expression
of racist and xenophobic attitudes in both words and deeds.

National and ethnic minorities

168.
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In its third report on Hungary, ECRI encouraged the Hungarian authorities to
monitor the 1993 legislation with a view to ensuring the rights of minorities to
cultural autonomy and minority language education. It also recommended that
further consideration be given to the need to raise the awareness of the general
public and media professionals concerning the culture of national and ethnic
minorities.

ECRI is pleased to note that, except in a few rare cases, members of the twelve
recognised national and ethnic minorities other than the Roma community do
not report discrimination in their daily lives. The main challenge faced by
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members of these minorities remains the realisation of the right to cultural
autonomy and minority language education. Provision is made in the Hungarian
system for a variety of different forms of minority education, at various stages of
schooling, where it is requested. These include minority language schools,
bilingual schools, and the teaching of minority languages as a second or foreign
language. However, it seems that the form most often used in practice is the
last, least intensive form. Because most schools offering minority language
teaching are maintained by local authorities, rather than national-level minority
self-governments, joint decision-making processes are required. Many
complaints in the field of minority education accordingly centre on the rights to
consent and opinion. Some minorities also do not have access within Hungary
to teacher training for language teachers at all levels, but only to some levels.
The authorities have indicated that consultations on the rules governing national
and ethnic minority education are on-going.

As regards awareness-raising amongst the general public and media
professionals concerning the culture of national and ethnic minorities, ECRI has
not received new reports of specific problems in this field. However, it draws
attention to the current climate of increasing intolerance in Hungarian society
and emphasises the role of the authorities in ensuring that a positive image of
the diverse groups that make up Hungarian society is promoted.

ECRI recommends that the Hungarian authorities keep under review the legal
conditions under which the right to maintain schools is transferred to national or
ethnic minority self-governments, in order to ensure that the right to minority
language education in its various forms can be effectively realised.

ECRI recommends that the Hungarian authorities keep the situation as
concerns the availability of minority language education under review and take
steps where necessary to ensure that students learning in minority language
schools or studying minority languages in bilingual schools or as a second or
foreign language have sufficient access to fully qualified teachers, reflecting the
requirements of the minority to which they belong.

Conduct of Law Enforcement Officials

In its third report, ECRI urged that further measures be taken to put an end to
incidents of police misbehaviour and mistreatment towards members of minority
groups, in particular Roma and non-citizens. In addition, ECRI recommended
that all necessary measures be taken to raise the awareness of the general
public concerning the prohibition of racist acts as well as to combat any
obstacle that might prevent victims from coming forward and bringing
complaints to the police, such as a lack of confidence in the institution.

As regards training of the relevant institutional actors, curricula at both the
Police Academy and medium-level in-service police training now include
subjects related to human rights and basic freedoms, tolerance and how to deal
on the spot with cases involving members of minority groups. In the county of
Somogy, a reciprocal programme has also been set up in which police officers
and representatives of minority self-governments learn how to deal with each
other better. Other, short-term projects have also been run, one of which led to
the setting up of minority desk officers in each county-level police station.
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ECRI welcomes these measures but notes that incidents of police brutality
towards Roma continue to be reported.®® Empirical evidence also suggests that
Roma are disproportionately subjected to police stop and search activities,®
which in turn contributes to disproportionate representation of Roma within the
criminal justice system.” Prejudice against Roma still permeates the police
force, as other sectors of society. At the end of 2006, a number of anti-Roma
postings were reported by two police officers to have been made on an internal
web site of the national police. The web site was immediately suspended and
an investigation launched. Several police officers found to be responsible for
the postings were later sent to tolerance training. In parallel to these problems,
low levels of confidence in the police force prevail amongst members of the
Roma minority, as the number of complaints received by the Parliamentary
Commissioner for National and Ethnic Minority Rights attests.

ECRI strongly recommends that the authorities continue to take measures to
prevent the occurrence incidents of police misbehaviour and mistreatment
towards members of minority groups, in particular Roma. It emphasises the
need for continuing training to combat prejudices and negative stereotypes, and
stresses the positive impact that can be achieved through programmes
designed to build mutual confidence.

In its third report, ECRI considered that further impetus should be given to
efforts to recruit members of minority groups, particularly Roma, as law
enforcement officials, and particularly as police officers. To this end, ECRI
recommended that any barriers to the recruitment of Roma into the police be
identified and, where possible, removed, and encouraged the authorities to
inform members of the Roma communities about the possibilities of joining the
police force.

Measures have been in place for a number of years to boost the recruitment of
Roma police officers, including measures to ensure that financial difficulties do
not prevent Roma students from joining the police force — such as since 2004,
scholarships to cover the boarding costs of Roma students who meet key
eligibility criteria for official service. After it was observed that a disproportionate
number of Roma applicants failed one or other of the aptitude tests for entry
into the police force, the “107 Opportunities with Sports” programme was drawn
up in spring 2008, to help disadvantaged young persons aged 10-12 gain new
life skills and orient towards careers within the police. At the time of writing, the
programme was being funded by the Ministry of Justice and Law Enforcement.
By the end of the school year the programme had been carried out in 8 schools,
with the participation of 200 pupils.

Following the merger of the Police and Border Guards in 2007, the number of
officers in the combined force is around 45 000. Roma representatives estimate
that not more than 800 (around 1-2%) of them are Roma, compared with an
estimated 6-10% of the overall population. The positive measures so far put in
place may not be sufficient to remedy this situation, as competitions do not
benefit children living in great poverty, and scholarships for adults attending the
police academy do not include a salary; in practice, young Roma adults whose
parents cannot support them financially are thus excluded from such
programmes. The National Organisation of Roma Police Officers has proposed

68 Parliamentary Commissioner for the Rights of National and Ethnic Minorities, Contribution to the 5th
Regular Report of Hungary to the CCPR, Article 7, p19.

% In one study, in which police were invited to indicate the ethnicity of persons they had subjected to stop
and search procedures, they indicated in around 25% cases that they believed the person to be of Roma
origin — compared with a proportion of around 6-8% of Roma in Hungarian society.

0 See below, Administration of Justice.
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the setting up of a technical school for policing that would take in children from
the age of 14-15 years, who could obtain their high-school qualifications in
parallel to preparing to enter the police force. It does not appear that the
authorities have given any concrete follow-up to this proposal at this stage.

ECRI observes that the authorities have made considerable efforts towards
increasing the diversity of the Hungarian police force. At the same time it notes
that, while the authorities are well able to identify the minority groups to which
candidates applying to join the force belong, in so far as candidates declare at
that time their affiliation to any such groups, in contrast, no official figures are
available on the composition of the police force itself, or, for example, on career
paths or average lengths of time for which Roma police officers remain with the
force. Given the manner in which the provisions governing data protection are
currently interpreted and implemented, there also does not appear to be any
intention of gathering such data in the immediate future.”* Accordingly, it is
difficult to assess the extent to which the programmes put in place have been
successful.

ECRI strongly encourages the Hungarian authorities to pursue their efforts to
recruit members of minority groups, particularly Roma, as law enforcement
officials, and particularly as police officers. It recommends that the authorities
seek effective means to monitor the impact of the programmes put in place, in
order to allow them to be reviewed and adapted where necessary.

In its third report, ECRI also stressed the importance of setting up an
independent investigatory mechanism distinct from the public prosecution
offices, to conduct enquiries into allegations of police misconduct and where
necessary, ensure that the alleged perpetrators are brought to justice.

ECRI notes with satisfaction that in 2007, the Hungarian authorities enacted
legislation creating an Independent Police Complaints Board, which began
functioning in spring 2008. The Board is composed of five members who are
elected by Parliament for a six-year, non-renewable term, and eight staff
members are employed to assist it in its work. Anyone who considers he or she
has been a victim of a violation of their rights by a member or members of the
police force may lodge a complaint with the Board. The task of the Board is
then to determine whether the complainant’s rights have been violated, rather
than to establish individual responsibilities in such cases. At the time of writing,
around 80 complaints had already been received within the first two months of
operation of the Board.

ECRI recommends that the Hungarian authorities ensure that all the necessary
human and financial resources are available to the new Independent Police
Complaints Board in order that it be able at all times to carry out its functions
effectively.

Administration of Justice

No official data disaggregated by ethnicity exist concerning the representation
of various groups within the criminal justice system, and the authorities have
pointed out that there is no obligation at any stage for any individuals involved
in the criminal justice system to identify themselves as belonging to a particular
ethnic group. However, empirical studies indicate that Roma are over-
represented in the criminal justice system in Hungary. In one survey, around
45% of the members of the prison population indicated that they belonged to
the Roma minority. NGOs emphasise that the fact that Roma are more often

™ See also below, Monitoring Racism and Racial Discrimination.
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subjected to police stop and search operations’® increases the likelihood that
they will end up in the criminal justice system. It has also been pointed out that,
because Roma are often amongst the poorest members in society, they are
more likely to need to rely on officially appointed defence counsel, who are
poorly paid and tend to be less active in defending their clients. Moreover, in the
Hungarian system, it is the investigative authority — whose interests are directly
in conflict with those of the suspect — that selects officially appointed defence
lawyers.” This compounds the chances that Roma brought before the courts
will find themselves entering the prison system. Due to the lack of available
data disaggregated by ethnicity, information as to trends in convictions and
sentencing patterns of Roma is not available.

ECRI observes that the above information indicates at very least that doubts
may exist as to whether the criminal justice system as a whole operates without
discriminating against Roma. It emphasises that such discrimination may in turn
tend to reinforce the cycle of poverty experienced by many Roma, and
considers that these questions need to be examined and addressed by the
authorities.

ECRI urges the Hungarian authorities to take steps to monitor more precisely
the impact on the Roma minority, and on other disadvantaged strata of society,
of the operation of the criminal justice system at every stage, from police
activities to prosecution, convictions and sentencing. It also refers in this
context to its recommendations elsewhere in this report that awareness-raising
measures be taken to overcome prejudices and negative stereotyping in all
sectors of Hungarian society, and emphasises the particular importance of
overcoming such attitudes in the criminal justice system, wherever they exist.

Monitoring Racism and Racial Discrimination

In its third report, ECRI recommended that ways of measuring the situation of
minority groups in different fields of life be identified, stressing that such
monitoring is crucial in assessing the impact and success of policies put in
place to improve the situation. It indicated that such monitoring should take into
consideration the gender dimension, particularly from the viewpoint of possible
double or multiple discrimination, and that it should be carried out with due
respect to the principles of data protection and privacy and should be based on
a system of voluntary self-identification, with a clear explanation of the reasons
for which information is collected.

The main reason given by the authorities for the lack of data disaggregated by
ethnic origin is the high level of protection of personal data afforded by
Hungarian legislation; the experience of the Second World War in particular is
cited as underpinning the desire to ensure that individuals are not identifiable on
the basis of their ethnicity. However, as described repeatedly, throughout this
report — in the fields of education, employment, racist violence, administration of
justice, to name a few — the absence of such data makes it particularly difficult
for the authorities to monitor the effectiveness of the many measures they have
taken in order to improve the situation of certain groups, and to adapt the
measures accordingly if needed. Proxies are frequently used in designing
measures, such as targeting multiply disadvantaged children in the field of
education. These provide a clearly legitimate basis for improving the situation of
a clearly disadvantaged group and are by no means a problem in themselves.
However, they do not suffice to provide a means of assessing whether the

2 Ssee above, Conduct of Law Enforcement Officials.

& Parliamentary Commissioner for National and Ethnic Minority Rights, Annual Report 2005, Chapter 111.3.
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specific situation of children belonging to the Roma minority is in fact improving
as a result of the measures taken.

ECRI recognises that the collection of ethnic data is a sensitive issue, but
emphasises that it can also play an important role in measuring whether some
groups are disproportionately adversely affected by given phenomena, whether
programmes designed to assist certain groups are effectively achieving their
goals, and whether new or different measures need to be taken to redress such
situations. Provided that certain key requirements are met — that is, that any
data collected is anonymous, confidential, used only for the purposes for which
it is collected, and is collected on a voluntary basis — the collection and
publication of data broken down according to ethnicity can act as a key element
in effectively fighting discrimination.

ECRI reiterates its recommendation that ways of measuring the situation of
minority groups in different fields of life be identified, stressing that such
monitoring is crucial in assessing the impact and success of policies put in
place to improve the situation. Such monitoring should also take into
consideration the gender dimension, particularly from the viewpoint of possible
double or multiple discrimination. It should be carried out with due respect to the
principles of data protection and privacy and should be based on a system of
voluntary self-identification, with a clear explanation of the reasons for which
information is collected.



INTERIM FOLLOW-UP RECOMMENDATIONS

The three specific recommendations for which ECRI requests priority implementation
from the Hungarian authorities are the following:

ECRI strongly recommends that the Hungarian authorities keep the adequacy
of the criminal law provisions against racist expression under review. It strongly
recommends that they take into account international standards in this respect ,
including the recommendations on criminal law provisions contained in ECRI’s
General Policy Recommendation No. 7 on national legislation to combat racism
and racial discrimination, according to which the law should penalise racist acts
including public incitement to violence, hatred or discrimination as well as public
insults, defamation or threats against a person or a grouping of persons on the
grounds of their race, colour, language, religion, nationality, or national or ethnic
origin. It recommends that the authorities pay special attention in this regard to
ensuring that, in so far as these standards may mean imposing certain limits on
the freedom of expression, these limits are interpreted in line with Article 10 of
the European Convention on Human Rights and the relevant case-law of the
European Court of Human Rights. ECRI further recommends that the
Hungarian authorities take measures to increase awareness among judges of
international standards against racist expression.

ECRI strongly recommends that the Hungarian authorities introduce an
independent monitoring system at national level to ensure the compliance with
centrally enacted legislation of measures taken by school maintainers; this
system should in particular be instrumental in ensuring that the prohibition on
segregation is respected in practice.

ECRI reiterates its recommendation that ways of measuring the situation of
minority groups in different fields of life be identified, stressing that such
monitoring is crucial in assessing the impact and success of policies put in
place to improve the situation. Such monitoring should also take into
consideration the gender dimension, particularly from the viewpoint of possible
double or multiple discrimination, and should be carried out with due respect to
the principles of data protection and privacy and should be based on a system
of voluntary self-identification, with a clear explanation of the reasons for which
information is collected.

A process of interim follow-up for these three recommendations will be conducted by
ECRI no later than two years following the publication of this report.
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