




























Eligibility for Relief, 25 (Feb. 19, 2004), submitted in Matter ofR-A-, 22 I. & N.

Dec. 906 (A.G. 2001; BIA 1999), available at

http://cgrs.uchastings.edu/documents/legal/dhs_brief_ra.pdf [hereinafter "DHS

Position in R-A-"], DHS in its Position also criticized the Board's reasoning in

Matter of R-A- for applying "these [social perception] 'factors' as requirements,

without relating them in any way to the Acosta immutability characteristic

standard." Id.

2. There is no Requirement that a Particular Social Group be
Visible to Society at Large

Under the "social perception" analysis, the focus is on whether the members

share a common attribute that is understood to exist in the society or that in some

way sets them apart or distinguishes them from the society at large. "Social

perception" does not require that the common attribute be visible to the naked eye

in a literal sense of the term nor that it be one that is easily recognizable to the

general public. Nor is "social perception" meant to suggest a sense of community

or group identification as might exist for members of an organization or

association; members of a social group may not be visibly recognizable even to

each other. Rather, the determination rests on whether a group is "cognizable" or

"set apart from society at large" in some way.

The Board's understanding of "social visibility" stands in contrast to the

approach it took in Acosta, as modified slightly in Matter ofMogharrabi, 19 I. &
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N. Dec. 439, 447 (BIA 1987), in which the second prong of the Board's test for

determining whether a fear is well-founded in the context of a claim based on

social group membership is that "the persecutor is already aware or could become

aware" 6 that the asylum-seeker possesses the belief or characteristic sought to be

overcome. This formulation is a clear indication that the Board understood that the

trait that forms the basis of a social group is not something necessarily visible on-

sight but rather something that could be learned or could come into the awareness

of a persecutor or, by extension, a society.

While social visibility may reinforce a finding that the applicant
belongs to a particular social group, it should not be a pre-condition
for the identification of the group. In fact, a group of individuals may
seek to avoid visibility in society precisely to avoid attracting
persecution.

6 The articulation here reflects the Board's subsequent modification in
Mogharrabi, 19 1. & N. Dec. at 447. In Acosta, this prong of the test included a
qualifier, stating, in pertinent part, that "the persecutor must already be aware or
could easily become aware" that an individual possesses the group characteristic in
question. Acosta, 19 1. & N. Dec. at 226 (emphasis added). The Board

determined that one small but significant change . . . should be made
in view of the [Supreme] Court's ruling [in Cardoza-Fonseca, 480
U.S. 421]. The second requirement should be changed by omitting
the word "easily." Thus, it is enough for the applicant to show that the
persecutor could become aware that the applicant possesses the belief
or characteristic in question. The omission of the word "easily"
lightens the applicant's burden of proof and moves the requirements as
a whole into line with Cardoza-Fonseca.

Mogharrabi, 191. & N. Dec. at 446.
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3. The Board's Characterization of the UNHCR Social Group
Guidelines is Inaccurate.

The Board's reliance here on its previous articulations of "social visibility"

IS misplaced because its conclusion in S-E-G- and earlier decisions that the

UNHCR Social Group Guidelines "endorse an approach in which an important

factor is whether the members of the group are 'perceived as a group by society'"

is inaccurate. S-E-G-, 24 I. & N. Dec. at 586 (quoting C-A-, 23 I. & N. Dec. at

956). The UNHCR Guidelines do address "visibility" stating: "[P]ersecutory

action toward a group may be a relevant factor in determining the visibility of a

group in a particular society." UNHCR Guidelines ~ 14 (emphasis added).

However, this language relates to the role of persecution in defining a particular

social group and is meant to illustrate how being targeted can, under some

circumstances, lead to the identification or even the creation of a social group by

its members having been set apart in some way that has rendered them subject to

persecution. It is not intended to modify or develop the "social perception"

approach, nor to define this approach as meaning "visibility" rather than

"perception," nor to establish or support "social perception" or "social visibility"

as a requirement that must be met in every case in order to demonstrate

membership of a social group. It is, in short, an illustration of the potential

relationship between persecution and social group and nothing more.
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B. THE BOARD'S "PARTICULARITY" REQUIREMENT IS
INCONSISTENT WITH THE INTENT AND PURPOSE OF THE
1951 CONVENTION.

In this case, the Board concluded that similar to Matter of 8-£-0-, "the

particular social group proposed by the respondent ... lacks particularity." AOII.

Specifically, it found that "Honduran youth who have been actively recruited by

gangs but have refused to join because they oppose the gangs" make up a

"potentially large and diffuse segment of society," and that "[t]he respondent's

proposed particular social group is too broad and inchoate to qualifY under the

Act." Id. (citing 8-£-0-, 24 I. & N. Dec. at 584-86). In UNHCR's view, the

Board's use of the term "particularity" in this and other recent decisions is

confusing and does not provide helpful guidance to adjudicators. The Board refers

to the term in 8-£-0- as if it is a new requirement, yet its "particularity" analysis

appears to be simply a treatment of issues which are subsumed within its overall

approach to defining a particular social group or within the other elements of the

refugee definition.

First, the Board's "particularity" discussion refers to factors of size. In this

case the Board said the group was too "broad." Id. In 8-E-0-, the Board stated

that "the size of the proposed group may be an important factor in determining

whether the group can be recognized." 24 I. & N. Dec. at 584. To the extent it

should be considered at all, size is a factor to be considered as part of the general
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test for establishing a particular social group, not a separate factor. Moreover, size

is not a relevant criterion in establishing whether a particular social group is

established under the refugee definition.

This is true as well for cases arising under the other Convention
grounds. For example, States may seek to suppress religious or
political ideologies that are widely shared among members of a
particular society-perhaps even by a majority of the population; the
fact that large numbers of persons risk persecution cannot be a ground
for refusing to extend international protection where it is otherwise
appropriate.

UNHCR Social Group Guidelines, supra, at ~ 18. A social group need not be

numerically small or homogenous, but should instead be found to exist in

situations in which the group's protected characteristic "accurately identifIies] the

reasons why the persecutors seek to harm the victims." DHS Position in R-A- at

22.

At the same time, in discussing particularity, the Board in S-E-G- states:

"The essence of the 'particularity' requirement. .. is whether the proposed group

can accurately be described in a manner sufficiently distinct that the group would

be recognized, in the society in question, as a discrete class ofpersons." 24 I. & N.

Dec. at 584. The "essence" of the Board's "particularity" requirement is simply an

aspect of the general definition under the "social perception" approach, adding

nothing new to the analysis. Indeed, as expressed in the leading "social

perception" decision by the High Court of Australia:
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The word 'particular' in the definition merely indicates that there must
be an identifiable social group such that a group can be pointed to as a
particular social group. A particular social group, therefore, is a
collection of persons who share a certain characteristic or element
which unites them and enables them to be set apart from society at
large.

Applicant A, 190 C.L.R. at 241 (Dawson 1.).

The Board also concludes in S-E-G- that the group lacks particularity

because "[t]here is no evidence in the record to show that gang members limit

recruitment efforts to male children who fit the above [social group] description, or

do so in order to punish them for these characteristics, although these factors

perhaps make the potential recruit an easier and more desirable target.,,7 241. & N.

Dec. at 585. This reasoning relates to whether there is a link between the

persecution feared and membership in the proposed particular social group, not to

whether a particular social group has been established or to, as the Board has

7 It is not entirely clearwhat the Board meant here as it did not reach a full analysis
of the "on account of' element of the refugee definition in S-E-G-, and a thorough
treatment of this aspect of the refugee definition is beyond the scope of this brief.
However, it is important to note that there is no requirement that a persecutor have
a motive to punish its victims. The definition of "persecution" does not include a
subjective intent to punish or harm. Indeed, "[o]ften the applicant himself may not
be aware of the reasons for the persecution feared." UNHCR Handbook, supra, at
17 ~ 66. The Board itself has recognized this point. See Matter ofKasinga, 21 1.
& N. Dec. 357, 365 (BIA 1996) (stating that "a subjective "punitive" or
"malignant" intent is not required for harm to constitute persecution") (citing
Matter of Kulle, 19 1. & N. Dec. 318 (BIA 1985); Matter of Acosta, 19 1. & N.
Dec. at 233)).
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termed it, the "particularity" of the group. Moreover, as discussed in Part III (C),

infra, Central American gangs often do target youth for recruitment.

Underlying the Board's focus on "particularity" appears to be a general

concern about the potential for unlimited expansion of the social group ground.

This concern is unfounded. While there is no requirement that a particular social

group be "cohesive" or that members know each other or associate with each other

as a group, UNHCR Social Group Guidelines, supra, at ~ 15, the other elements in

the refugee definition adequately serve to help accurately identify the claims which

should be recognized. In its Position in R-A- at 25, DRS explains well how the

concerns about the potential for unlimited expansion of the social group ground

have acted to conflate the separate elements of the refugee definition. For refugee

status based on membership in a particular social group, it is insufficient merely to

prove membership in the invoked category, be it gender, sexual orientation,

kinship ties, etc. UNHCR Social Group Guidelines, supra, at ~~ 16, 19. The

asylum seeker must also demonstrate the additional elements of the refugee

definition: a nexus between the feared persecution and the social group ground,

that the feared ill-treatment would amount to persecution and an inability or

unwillingness to avail him or herself of the protection of the country of origin.

In UNHCR's view, there are no additional requirements to establishing a

"particular social group" other than those in the "protected characteristics" or
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"social perception" approaches. To require more is likely to lead to erroneous

decisions and a failure of protection to refugees in contravention of the 1951

Convention and its 1967 Protocol.

C. YOUTH IN CENTRAL AMERICA WHO RESIST GANG
RECRUITMENT OR OPPOSE GANG PRACTICES MAY
CONSTITUTE A PARTICULAR SOCIAL GROUP UNDER EITHER
THE "PROTECTED CHARACTERISTIC" OR THE "SOCIAL
PERCEPTION" APPROACH.

1. The "Protected Characteristics" Approach.

In certain cases, particularly in the context of Central America, individuals

who resist forced recruitment into gangs or oppose gang practices may be united

by innate or immutable characteristics, such as their age and gender. "Youth" can

be considered an immutable characteristic as one cannot change one's age, except

by waiting and letting time pass; thus, the immutable character of "age" or "youth"

is gradual, yet, in effect, unchangeable at any given point in time. The Board itself

has recognized the "immutable" nature of age in S-E-G- where it stated: "we

acknowledge that the mutability of age is not within one's control, and that if an

individual has been persecuted in the past on account of an age-described

particular social group, or faces such persecution at a time when that individual's

age places him within the group, a claim for asylum may still be cognizable." 24 I.

& N. Dec. at 583; see also Matter of Kasinga, 21 I. & N. Dec. 357, 366 (BIA

1996) (concluding that "[t]he characteristics of being a "young woman" and a
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"member of the Tchamba-Kunsuntu Tribe" cannot be changed" and that "young

women of the Tchamba-Kunsuntu Tribe who have not had FGM, as practiced by

that tribe, and who oppose the practice" meet the particular social group test in

Acosta).

Young people may, precisely because of the characteristics that set them

apart in society, such as their young age, impressionability and dependency, be

more susceptible to recruitment attempts or other clandestine approaches by gangs.

Indeed, recent studies have found that the recruitment policies of Central American

gangs often are age-driven and frequently target young people. See, e.g., USAID

Bureau for Latin American and Caribbean Affairs Office of Regional Sustainable

Development, Central America and Mexico Gang Assessment, 17 (Apr. 2006),

available at http://www.usaid.gov/locations/latin_america_caribbean/democracy/

gangs_assessment.pdf (finding that youth within the age range of 8-18 years may

be particularly vulnerable to recruitment). Thus, an age-based identification of a

particular social group could be especially relevant concerning applicants who

have refused to join gangs.

In addition, resisting involvement in crime and criminal gangs, such as by

evading recruitment or otherwise opposing gang practices, may in some contexts

be considered a characteristic that is fundamental to one's conscience and the

exercise of one's human rights. At the core of gang-resistance is the individual's
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insistence on rule of law, an internationally recognized human right, International

Covenant on Civil and Political Rights, Dec. 19, 1966, art. 14, 999 D.N.T.S. 171

(entered into force Mar. 23, 1976), and in the case of those who refuse to join the

gangs, also the right to freedom of association, including the freedom not to

associate, id. at art. 22. The values and beliefs at stake against violence and crime

could be considered to be of such fundamental nature that requiring a person to

renounce them would be tantamount to requiring one to give into the demands of

gangs and become involved in crime. The fundamental character of the resistance

may be evidenced by the fact that the applicant would rather suffer the severe

consequences of non-compliance with the gangs, such as constant harassment,

violence, kidnapping or even death, than forsake his or her anti-gang sentiments.

See Fatin v. INS, 12 F.3d 1233 (3 rd Cir. 1993) (finding that women who refuse to

conform to gender-specific laws and social norms may well constitute a particular

social group because "if a woman's opposition to the Iranian laws in question is so

profound that she would choose to suffer the severe consequences of

noncompliance, her beliefs may well be characterized as 'so fundamental to [her]

identity or conscience that [they] ought not be required to be changed."'(citing

Acosta, 191. & N. Dec. at 234.)).

Although gang-related violence may be widespread and affect large

segments of society, at the same time, there may be distinct groups that are
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specifically targeted because of certain shared characteristics, such as their youth,

marginalization in society, lack of protection or other factors which make them

more vulnerable. This view is supported in the context of Latin America by recent

studies. See, e.g., Washington Office on Latin America, Transnational Study on

Youth Gangs, Mar. 30, 2007, available at http://www.wola.org/media/Gangs/

executive_summary_gangs_study.pdf (noting that "the primary victims of youth

gang-related violence are other youth, both gang and nongang involved.").

Furthermore, although a social group cannot be "defined exclusively by the

persecution that the members of the group suffer or by a common fear of being

persecuted," UNHCR Social Group Guidelines, supra, at ~ 14, the fact that

members of a group have been or are being persecuted may serve as an aid to

illustrate the potential relationship between persecution and a particular social

group. See, e.g., Applicant A v. Minister for Immigration & Ethnic Affairs, 190

C.L.R. at 264 (finding that "while persecutory conduct cannot define the social

group, the actions of the persecutors may serve to identify or even cause the

creation of a particular social group in society."). As explained earlier in Part

III(A)(3), supra, the experience of persecution may also "be a relevant factor in

determining the visibility of a group in a particular society." UNHCR Social

Group Guidelines, supra, at ~ 14.
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In certain circumstances, past actions such as refusal to join a gang may also

be considered as immutable traits that cannot be changed. The Board itself

recognized this tenant in S-E-G-, stating that "youth who have been targeted for

recruitment by, and resisted, criminal gangs may have a shared past experience,

which, by definition, cannot be changed." 241. & N. Dec. at 584.

2. The "Social Perception" Approach.

In addition to youth and gender, those targeted for gang recruitment may

also share other social characteristics such as their geographical origin, including a

particular neighborhood or marginalized urban area. They may also share the

characteristic of being poor or from a lower socioeconomic class. See e.g. USAID

Central America and Mexico Gang Assessment, supra, at 15. Accordingly, youth

who are targeted for recruitment may be distinguishable as a particular social

group because of their age, vulnerability, social background or class. For instance,

it could indeed be widely known in a given community that young people from

marginalized neighborhoods or of a certain socioeconomic class are the common

targets of gangs for recruitment, extortion or other purposes. Those who are

targeted for and resist gang recruitment may stand out even further because of their

resistance and their lack of gang membership.

The Board's conclusions that the proposed group III this case is not

sufficiently visible because, as in Matter ofE-A-G-, the asylum applicant "does not

22



possess any characteristics that would cause others in Honduran society to

recognize him as one who has refused gang recruitment", and that the group is too

"wide and diffuse" ignore the purpose and history of the 1951 Convention. AO 11.

As noted by leading refugee law scholar Guy Goodwin-Gill and his co-author Jane

McAdam in The Refugee in International Law 74 (3rd ed. 2007), the initial

intention of the drafters in including the particular social group ground in the 1951

Convention may have been to protect social categories which existed at the time,

which are groups largely defined by socioeconomic factors. Groups in the mind of

the drafters may have included "landowners, capitalist class members, independent

business people, the middle class and their families," which attracted special

attention as a result of "the 'restructuring' of society then being undertaken in the

socialist States." Id. Rather than viewing such groups as too "large" or "diffuse"

to be cognizable, the authors provide that such groups are based on "many

'natural' meanings of 'social'" and "may ... prove a sufficient and appropriate

basis for defining or describing social groups for the purposes of the Convention."

Id. at 85. As Goodwin-Gill and McAdam further articulate, there are

those who, in simple sociological terms, are groups in society, in the
ordinary, everyday sense which describes the constitution or make-up
of the community at large. This is most evident in the use of language
to describe, for example, the landlord class, the working class, the
ruling class, the bourgeoisie, the middle class, even the criminal class.
. . . It helps to emphasise, not so much that the group is, as it were,
'set apart from society', as that it is essentially a group within society
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which is faced with persecution within the social context of that very
society (including its attitudes, prejudices and actions).

Id. at 85-86.

IV. CONCLUSION

In sum, the Board's approach to defining a particular social group in this

case is inconsistent with UNHCR's views, the UNHCR Social Group Guidelines

and the purpose and intent behind the 1951 Convention and its 1967 Protocol to

protect those who meet the refugee definition. First, the consolidation of the

"protected characteristics" and "social perception approach" in the UNHCR

Guidelines' definition was intended to create alternative approaches for particular

social group analysis rather than dual requirements, and "social visibility" is not a

requirement of either approach nor of the particular social group ground of the

definition. By reconciling the approaches used in various jurisdictions toward the

particular social group ground, the definition in the UNHCR Social Group

Guidelines is intended to help and guide adjudicators with the task of identifying

and discerning social groups that exist in a particular society, without opening up

the ground to become a "catch all" classification.

Second, the Board's "particularity" requirement conflates different elements

of the refugee definition and does not provide helpful or clear guidance to

adjudicators. Concerns about the cohesiveness, homogeneity and size of a

purported social group should not color the analysis of whether a particular social
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group exists. An asylum seeker must demonstrate the remaining elements of a

valid claim, including a nexus between the feared persecution and the social group

ground; this serves to focus the analysis and accurately determine the claims that

will be recognized. Finally, the group proposed in this case includes

characteristics which are both immutable and could be considered cognizable by

the relevant society.

The Board's ruling in Acosta has provided a well-formulated and widely

accepted standard for determining particular social group claims. The Board in

Acosta did not require "particularity" nor the additional requirement of meeting

either a "social perception" or "social visibility" test, and UNHCR would caution

against adopting the rigid approach adopted in this case which may disregard

groups that the 1951 Convention is designed to protect. The groups recognized by

the Board in the past would be unlikely to establish the factors which the Board's

current approach subsumes under the labels of "social visibility" and

"particularity." For instance, the general population in Cuba would not

automatically recognize homosexuals, Matter of Toboso-Alfonso, 20 I. & N. Dec.

819 (BIA 1990); nor would average Salvadorans necessarily recognize former

members of the national police, Matter of Fuentes, 19 I. & N. Dec. 658 (BIA

1988). Not only would a typical Togolese tribal member not necessarily be aware

of young women who opposed female genital mutilation but had not been
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subjected to the practice, Matter ofKasinga, 21 1. & N. Dec. 357, 366 (BIA 1996),

one could argue that young men who oppose gang recruitment are no more diffuse

or lacking in particularity than such a group.

In conclusion, UNHCR respectfully urges the Court to reverse the Board's

decision in this case, remand the case and urge the Board to consider the relevant

international standards and UNHCR's views when determining a framework for

examining claims based on membership of a particular social group in order to

ensure that the intent and purpose of the 1951 Convention and its 1967 Protocol to

protect refugees is satisfied.

RESPECTFULLY SUBMITTED,

Date: April 14, 2009
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