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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958the Act).

The applicant, who ia citizen of Indiaarrived in Australia and applied to the Departnant
Immigration and Citizenship for a Protection (CIX9¥) visa. The delegate decided to refuse
to grant the visa and notified the applicant ofdleeision and his review rights by letter.

The delegate refused the visa application on teeslhat the applicant is not a person to
whom Australia has protection obligations underReéugees Convention

The applicant applied to the Tribunal for reviewtloé delegate’s decision.

The Tribunal finds that the delegate’s decisioansRRT-reviewable decision under
S.411(1)(c) of the Act. The Tribunal finds that tqgplicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahé¢he relevant criteria for the grant of a
protection visa are those in force when the vigdieqtion was lodged although some
statutory qualifications enacted since then magy bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafRg to the Status of Refugees as
amended by the 1967 Protocol Relating to the StaEt&efugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingitticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
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191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim(2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR IMIMA v Respondents S152/20@804) 222
CLR 1 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdgteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s cayp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemf)ainst a person as an individual or as a
member of a group The persecution must have aciaffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthef persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbtely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aa@@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqment that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odqrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseprféar, to return to his or her country of
former habitual residence.
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Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicant including the
delegate’s decision record. The Tribunal alsoHaakregard to the material referred to in the
delegate's decision. The Tribunal also has betdheiapplicant’s application to this Tribunal
for review.

Application for Protection Visa

In his application for protection visa the applicatates that he was born in Kerala in India
in. He gives his ethnic group as Malaylee Indiad states that he is Christian. He states that
he was married and that his wife and two childeside in India. He gives an address in
Kerala where he lived from the late 1990s and s that he worked privately fishing from
the mid 1990s. He indicates that he left his cquasing a passport in another name and he
paid money to agents for his false passport.

In the statement attached to the applicant’s agiptio for protection visa he states that he
lived in City X in India with his parents and thenfily is Christian and attached to a church
which he names. He states that his father is ari,slin and he too is a fisherman. He said
that he worked for the church and looked aftersiaurity of the church. Several years ago
he helped a man make a report to the City X paiagon about police officers who had
beaten the man and tried to take his boat engime Fris boat at the beach. In the same year
he protected a man who was being tortured and raadiéd by a police officer whom he
named and anti socialites. The police then stadedan handle him and he ran away and
said he would go to the courts and give evidenegnagthem. Later that year he was arrested
by the same officers and taken into custody antebesnd tortured; they told him he should
not have reported them about the theft at the bé&dwty threatened to kill him. He asked
them to give him a chance to go away from Keralaltoey said he could still file a case
against them. They said he should leave India. ai& fhem for his release. They said they
would pay Muslim criminals to follow him and kilim. They said that CPI-M party
criminals/Hindus would trace him if he stayed idim He left Kerala after paying them the
amount and his church father advised him to getyréaleave the country with youths going
to World Youth Conference in Australia. They arraddgo send him and as he could not
obtain a passport he had to enter Australia wighpidissport that they arranged for him. When
he came to Australia his wife told him the poli¢Boers knew he had come to Australia and
said that if he ever returned to India his wife ahdd would be killed.

The applicant attaches to his application for vésa] refers to therein, various independent
reports in support of his claims, including documtseabout the persecution of Christians in
India. He also attaches a copy of a recently datadiage certificate in the name of Person Z
with date of marriage in the mid 2000s He alsochita a copy of a recent document
described as a Baptism certificate in the nameeo$dh Y indicating that he was baptised in
the early 1980s in Kerala. He attaches to his egfin for visa a copy of a passport in the
name of Person T indicating his date of birth spacific year; the passport is noted as issued
in City X in the mid to late 1990s. He also attexhecopy of the passport on which he
entered Australia in the name of Person S indigadidifferent date of birth; this passport is
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noted as issued in City X in the mid 2000s andbtinginal of the passport is with the
applicant’s departmental file.

The applicant provided to the Department a copyvofmedical records in the name of
Person Z, dated a week apart, described as outpegieords from a hospital in City X. The
first certificate mentions an alleged assault byceo The applicant also provided to the
Department in support of his application for préi@t visa a copy of a media report with a
translation by a friend; the article names the igppt, Person Z, shows what appears to be
his photograph, indicates that he attacked polickis arrested, also indicates where he is
residing, states that he is a fugitive and thatetlaee many cases against him and states that
“he was in a hidden place”.

Application for Review
In his application for review the applicant makesnew claims.
Tribunal Hearing

Theapplicant appeared before the Tribunal to giveewig and present arguments. The
Tribunal hearing was conducted with the assistahem interpreter in the Malayalam
(Indian) and English languages.

In answer to questions from the Tribunal the agplicsaid that he came to Australia on a
false passport in another name which he has givéimetDepartment. He said that he lost his
other passport in his real name at home and héhestopy of it that he had when his bag
was snatched. He reported the bag snatching toepatid received a card about the report
from the police; he produced that card to the TwdduThe Tribunal noted that according to
the card he reported that he lost these thingsliogoonly a couple of days before the
hearing and he agreed. He said that he lost trgppesn his real name many years ago in
India. The Tribunal noted that there was a coptheflost passport on the Departmental file
and it is noted as issued in Kerala in the mid $9&(iring ten years later. He said it was
still valid when he lost it. He said that he did ttunk about replacing it then as he did not
want to go out of his country; he was assistingfdtiser with his work.

The Tribunal asked the applicant how he was supmphimself financially just before he
came to Australia. He said that he had two sour€escome; he fished with his father and
his sister's husband works overseas and she hblpedis sister is in Kerala. The applicant
said that he is married with two children. The\eliwith his wife’s mother in Kerala.

The applicant said that he did not live with hisfiy before he came to Australia as he was
in hiding for a few months in Tamil Nadu. He weatltamil Nadu in the mid 1990s because
he had problems with the Muslims in his area. Thbuhal asked the applicant whether he
stayed in Tamil Nadu prior to coming to Australe said that when he was in Tamil Nadu
he got a message to return to Kerala and then ke¢akan to the police station. He explained
that he returned to Kerala as his wife told himdtgdren were asking about him. After he
went back to Kerala he then returned to Tamil N&tkiwas working in Tamil Nadu

catching fish. Altogether he was in Tamil Nadu $exveral months he then returned to Kerala
and then went back to Tamil Nadu. He stayed iraleefor several weeks before he returned
to Tamil Nadu and he stayed there until he camfugiralia. He did not have any difficulties
when he was in Tamil Nadu.
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The applicant said that in Tamil Nadu he lived watperson associated with the church and a
church related priest helped him. His photogragteaped in the media and he shifted to
different houses and moved to another colony sedwdd not be recognised. He said that he
told the officer from the Department at the intewithat he went to Tamil Nadu even though
this is not in the information he included in hpphcation for protection visa; he named the
person who prepared his application.

The Tribunal asked the applicant about the pass@octaims is false. He said that he got the
false passport in the mid 2000s because of thé @&k the Muslims. The Tribunal asked

him if he still had his other passport at that tiamel he said that he had lost it by then. The
Tribunal reminded the applicant that he had saadl hle did not get his real passport renewed
when he lost it because he had no intention teetrdle said that he did have an intention to
travel in the mid 2000s He did not get his realpast renewed in his real name as there was
a religious clash several years earlier and heweaed by the Muslims. The Tribunal

pointed out that he had lived in his country fomgotime after this and asked him why it was
necessary for him to get a passport in a false reaweral years later. He said the priest in the
area said to get him a photo and he organisedliieimid 2000s. The applicant said that he
travelled on that false passport to Country B amghtry D and that he went to Countries B
and D to work to get income and stayed for a nurobareeks. The Tribunal asked him

about the entry/stamp in the passport for a speddte and he said that that date is in relation
to his visa to work for Country D. He said thatrezded a false passport at that time because
the Muslims probably had his name and when he wanteesnew his passport he thought
that because the Congress government with the supipihe Muslims were in he would not
get the passport. The Tribunal asked the applwagthe was targeted in that way. He
repeated that it was because of the clash sevesesd garlier between the Muslims and “our
people”. He said that at that time their boat wesduby hooligans to burn Muslims’ boats but
their boat had been stolen; the Muslims thought treal done it. The Tribunal asked the
applicant how then he had managed to live forithe he did after that if he was threatened,;
it pointed out that he claims he was married ardlantamily after that time He said that he
was confined to working in the sea and he did ee¢al himself. He said that the false name
was just used in the passport and he was not kibgviinat false name otherwise in his
homeland. The Tribunal asked the applicant why tiheewent back to Kerala from Country

D if things were so bad for him that he had togypaissport in another name to travel He said
that when he was working in Country D the supenvssod that if anyone came to know his
situation they would cut his throat so he becanagestand returned. The Tribunal told the
applicant that his statement made in support odppdication for protection visa suggests
that he obtained his false passport around thelignsame to Australia. He said that when he
returned to Country D he gave the passport to Hesand told her to burn it but she kept it
securely. She then gave it to the priest and tmiddtne had not burned it when they heard
about World Youth Day. The Tribunal told the apghtit found that explanation difficult to
accept.

The Tribunal asked the applicant what happenedsieduntry that caused him to come to
Australia. He said that he was not aware of Youdly.0He was taken by police detained for
several days in custody and punished; he had be ltine police to be released. He explained
that in his area in Kerala the engines of boatewtslen. He was on watch at night and saw
police capture a man and threaten to throw himtimosea and they asked him to throw the
man into the sea. When he enquired the man saidhignawere taking the engines. The
applicant said that then he “did the case” forrtten. The applicant said that there was also
another incident a few days after the boat incidémgn police attacked a man on the road
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and he asked the police why the man was targetetieAvas a witness to these things local
police said they would see him later

The Tribunal asked the applicant how he manageenain living and working in his

country until he came to Australia if these evédrappened in the middle of the previous year
and if the media article around the time he wasasgd from custody, which he had said was
at the end of the year The applicant said that Wwieewas taken onto custody late in the year
he was there for several days and police harasseghysically and sexually and he paid a
ransom to be released. They said if he did notel¢he country they would find him, so he
left. The Tribunal pointed out that he did not aetfleave; he went to Tamil Nadu according
to his evidence and supported himself by goingriighThe Tribunal asked him how then he
managed to live in Tamil Nadu and support himsgl§bing fishing until he came to
Australia. He said that he worked there for sotmetand police attacked him and then he did
not go to sea after that. The Tribunal clarifiedet¥ter that occurred in Tamil Nadu. He then
said he moved around in Tamil Nadu. When the Trbasked where he moved around to he
said that he lived in the same area but movedfterdnt houses. When the Tribunal asked
him for more details about where he stayed dutiadtime he said that he moved to a place
in front of a church but he does not remember #raenof the church and he was also in the
field of the church for sometime. He said that@litph authorities were interested in him they
did not find him as the father at the church asdistim to live in different places and then his
wife told the church/priest about World Youth Day.

The Tribunal asked the applicant why those whodetdined him and mistreated him for
several days and to whom he had to pay a ransohidoelease would negotiate with him
about leaving the country if he was of such inteteshem He said that police told him if he
went away there was not a problem and they wouldeafter him if he left the country. He
said that the police were softer on him towardsetie and they told him to go.

The applicant said that he is Latin Catholic and Wwaught up as such. The Tribunal asked
him about his religion. He said that Latin Cathsfollow the New Testament and help and
love everybody. The Tribunal asked the applicaheitould tell the Tribunal the basic
principles of his religion. He said they are anoasstion of Christians who make a life
avoiding sin. They believe in Jesus Christ, Marid haptism. The Tribunal asked him if he
knew why members were baptised or what it symbalibte said that they do what is
advised and because Jesus Christ was baptisedrbagptiraditional. Followers of the
religion celebrate the day Jesus Christ was bordsoDecember and the last supper, Good
Friday. The applicant said that he goes to a spethiurch in Australia although he does not
go every week. Apart from going to church he pnaigh his room mate; they read the Bible
and go to prayer meetings.

The Tribunal asked the applicant what his main ieaf returning to India. He said that
within weeks of his arrival in Australia police carto his house and asked where he was and
said if he comes back he will be killed and it vaitfect his wife and children as well

The Tribunal showed the interpreter the copy ofrtteglia article produced by the applicant
to the Department in support of his case. The Twbasked the interpreter whether the copy
of article in the applicant’s language is dated.sdiel there was no date to indicate when the
article was written. The interpreter confirmed ttied article said that at a named place the
police were attacked in their jeep and the attawkes caught, that the man arrested was a
named Person Z, that he is wanted in another cabenaolved in other cases and that he is
part of a group of thugs, and that he has beemndpidir several years; the article named



37.

38.

39.

40.

police involved. The applicant said that he lost dhiginal of the newspaper in the bag that
was snatched but he gave it to the departmentakofit the interview and also gave the
officer the medical certificate. The applicant sthtvhat the date of the article in the
newspaper is and he went to the hospital seveyal ldéer He saw his photograph in the
article when he returned to his family after bedlegained at the police station. He asked his
wife’s relative to send the article to him in Augia. The Tribunal noted that according to the
translation of the article that he provided thécketstates that there are many cases against
him in a number of places in India He said thatehs only one case against him and the
other cases are just a threat and to give him anback. He said that there is one real case
against him in his country relating to a bordepdig he had with a neighbour. The applicant
said that that case was pending but it has now beitled amicably. He said that the article
states he was in hiding for a number of yearsHhmitis not correct as he was in the country
and not in hiding. He stated the name of the pahbao.

The Tribunal asked the applicant about the mediedificate/s he produced to the
Department in support of his application for visi. said that he got a certificate on or
around a specific date; they asked for it fromthspital. He said he got the certificate on the
day he went there or the next day. He said thatdre to the hospital as soon as he was
released from detention. He complained to the haisiiat he had been beaten and they
treated him and told him to go home. He said tleatvant to two different hospitals The
Tribunal noted that the certificates were on theeséetterhead and he said that even though
he went to two different hospitals they were urtiersame administration. He said that he
had to go again to the hospital a number of dags & he had to report back. He said that he
gave these documents to the Department aboutntigedti the interview; his wife’s relative
sent them to him as he asked his wife’s relativgetiothem to support his case.

The Tribunal told the applicant that it must decideether the documents he had produced in
support of his claims are reliable evidence offtdots in those documents.

FINDINGS AND REASONS

The Tribunal finds that the delegate’s decisioansRRT-reviewable decision under
S.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid application for
review under s.412 of the Act.

Essentially the applicant claims that he is a L&imistian from Kerala in India. He claims
that he left his country and cannot return theiahee he was and will be harmed by
police/authorities in India because he opposedsao#ie out against corrupt local police
when they threatened others in the middle of aipgear. He claims that he was detained
by police at the end of the year and was mistreat¢ilat time because he had reported them
and that he was named in a media article as amp&iso was wanted for assaulting police
and other cases and that a photograph of him aggh@athe article. According to his
evidence to the Tribunal he was “in hiding” in Taiadu to avoid harm from the middle of
the year until he left to come to Australia, exceptseveral weeks when he was in Kerala in
during which time he was detained, ill treated #mdatened by police. He also claims that
he left his country several years earlier becaeseds threatened by and had trouble from
Muslims in a clash between Muslims and Christiafemaayears earlier. He also claims that
the CPI-M (the Communist Party of India-Marxist)snavolved in the clash between
Christians and Muslims. He claims that he leftddantry in both times travelling on a false
passport and that this was necessary because loftinehe feared and because he could not
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get a passport in his real name in his countrjp@dvtuslims/government at the time probably
had his name. He claims that he cannot get proteeijainst the harm he fears in India.

The Tribunal accepts from the country informatieaikable to it including country
information referred to by the delegate and thdiegapt, that there is violence and clashes
sometimes between those of different religiousdfelin India and that Christians are
sometimes targeted because of their religion.déepts that protection is not always available
to those who fear harm in these circumstanceqdimd) Christians who fear harm because
of their religion. It also accepts that there isrgption and bribery amongst the police, the
bureaucracy and politicians in India. Clearly hoesethe Tribunal must determine whether
the applicant before it has a genuine fear foungezh a real chance of persecution for a
Convention reason if he returns to his country.

The Tribunal accepts that: "applicants for refugieus face particular problems of proof as
an applicant may not be able to support his statésvi®y documentary or other proof, and
cases in which an applicant can provide eviden@dl tiis statements will be the exception
rather than the rule." The Tribunal also accems. t'if the applicant's account appears
credible, he should, unless there are good redasdhg contrary, be given the benefit of the
doubt". (The United Nations High Commissioner fafi®yeesHandbook on Procedures and
Criteria for Determining Refugee Stat@&eneva, 1992 at para. 196). However, the
Handbook also states (at para 203): "The benethetioubt should, however, only be given
when all available evidence has been obtained hacked and when the examiner is
satisfied as to the applicant's general credibilitye applicant's statements must be coherent
and plausible, and must not run counter to genekalbwn facts".

It is for the Tribunal not only to consider incosteincies but also to determine what evidence
it finds credible (Nicholson J. i@hen Xin He v MIEA23 November, 1995 (unreported) at
p.11). The Tribunal does not have to accept uceatlyi all statements and allegations made
by an applicant. (Beaumont JRandhawa v MIEA124 ALR 265 at p.278). "The mere fact
that a person claims fear of persecution for reagbmpolitical opinion does not establish
either the genuineness of the asserted fear oittisawell-founded or that it is for reasons of
political opinion.[it is] for the Applicant to pemade the reviewing decision-maker that all of
the statutory elements are made oWNIIHA v Guo and Ano(1997) 144ALR 567 at 596).

The Tribunal has some doubts about the applicémigsidentity and finds that he uses both
the name in the passport which he used to entaraiasand the name in which he made his
application for protection visa. Given that he conmicated with the Tribunal using an
interpreter in the Malaylam language the Tribumadd that the applicant is a citizen of India.
The Tribunal also accepts that the applicant ig¢hgion that he claims to be.

Based upon the applicant’s oral evidence at thargeaupported by details in the passport
on which he entered Australia the Tribunal findst time applicant left India and travelled to
Countries B and D to work and then returned todradnumber of weeks later The Tribunal
finds that when the applicant returned from CowstB and D to India he returned to live in
his area in Kerala and worked there supporting éifha@nd his family, at least partially, by
his fishing.

The Tribunal does not accept that the applicantihelia to go to Countries B and D or to
come to Australia to escape harm in India It alsesdnot accept that the applicant left India
to come to Australia for the reasons that he clakasther the Tribunal does not accept that
the applicant cannot or will not return to Indiachase he fears persecution there for the
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reasons he claims. The reason that the Tribundé fagainst the applicant in relation to these
matters is that the Tribunal does not accept ti@tapplicant is a witness of truth.

The Tribunal does not consider that it is consistéth the applicant’s claims that he feared
harm in his country because of a clash/trouble Witlslims several years earlier or that after
that time he was living in his area in Kerala, thatmarried in a specific year and that he was
working with his father fishing until the time heft India to go to Countries B and D to
work. The Tribunal does not accept as true thaafipicant obtained a passport in another
name for the reasons that he claims. The Tribusal@oes not consider that it is consistent
with his claim that he feared harm in his counfitgrathe clash/trouble with Muslims that he
returned from Countries B and D to his area indrahd stayed living there with his family
until at least the middle of the year; he told Tmdbunal that he went to Tamil Nadu to
stay/hide in the middle of the year. The Tribunaésl not accept that the applicant went to
Tamil Nadu to hide because of the trouble with Muslin that year

The Tribunal does not accept that the applicantdesained, ill treated and threatened by
police/authorities in his country late in the yaarhe claims for the reasons that he claims. It
does not accept as true that he opposed/reportdrapoke out against local police in the
middle of the year. The applicant told the Tributhelt he was of such interest to police at
that time that they said they would send Muslinmanials to trace him and kill him if he did
not leave the country and he claims that policeei@oking for him several weeks after he
arrived in Australia and threatened to harm him alsd his family if he returns there. The
applicant told the Tribunal however that he in flarhained in India in Tamil Nadu,
supporting himself or partly supporting himsel§hing after the end of the year until he
came to Australia in the middle following year. Th#bunal considers this is inconsistent
with his claims about the events of the end ofpifexious year and about his fear of harm in
India. When the Tribunal initially asked him whetlme had any trouble in Tamil Nadu he
said that he did not. He also said that he was&alig in hiding in Tamil Nadu in the same
area moving from house to house The Tribunal doéscecept that the applicant was in
hiding in Tamil Nadu as he claims. When the Tridwasked him where he was in hiding he
could give very little detail about the places te/sd over the several months he claims that
he stayed in Tamil Nadu.

It is clear from the applicant’s oral evidencehe Tribunal that he did not obtain a passport
in a false name because he feared harm in hisryoamd needed to leave there to come to
Australia; he was using the passport on which hered Australia several years earlier to
travel to Countries B and D to work and then retiorindia. There is also in the passport an
emigration check stamp granted for employment inr@y D dated a specific date from the
Protector General of Emigrants, Government of Indiee Tribunal does not accept as true
that he gave the passport to his wife to burn wieeretuned from Country D in the previous
year and that she gave it to the priest and tatddtie had not burned it when they found out
about World Youth Day. In the Tribunal’s view thgpdicant gave this explanation only
when the Tribunal queried why the applicant hadyested in his statement that he obtained
the passport through his church to come to Australi

Given that the Tribunal does not consider thataiyglicant is a witness of truth the Tribunal
does not accept that the copy of the media arictethe medical certificates produced by the
applicant in support of his claims are reliabledevice of the facts in them. The Tribunal
notes the comments WAGU v Minister for Immigration & Multicultural &rdigenous

Affairs [2003] FCA 912 at [36] per French“Torroborative evidence may be rejected as of
no weight because it is dependent upon and cahdersto be undermined by findings as to
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the tendering party’s credibility.Further in the Tribunal’s view, if there were a naedrticle
such as the applicant has produced, with his phaptyg circulating after a specific period,
the applicant would not have been able to remalndra living, and working to the extent
that he claims, until he came to Australia in thddte of the following year.

In the Tribunal’s view there is no plausible evidermefore it that there is a real chance that
the applicant will suffer harm of threats from ted®g claims to fear in India or from anyone
else in India, either now or in the reasonably$esable future because of his religion, his
political opinion, his imputed political opinionisimembership of a particular social group or
for any other Convention reason, if he returnsisacbuntry. Having regard to the above the
Tribunal is not satisfied, on the evidence pregdmfore it, that the applicant has a well-
founded fear of persecution in India within the mag of the Convention.

CONCLUSIONS

The Tribunal is not satisfied that the applican iperson to whom Australia has protection
obligations under the Refugees Convention. Theeefwe applicant does not satisfy the
criterion set out ir$.36(2)(a) for a protection visa.

DECISION

The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA) visa.

| certify that this decision contains no informatihich might identify the applicant or an
relative or dependant of the applicant or thahésgubject of a direction pursuant to sectign
440 of theMigration Act 1958. PRRRNM
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