
                                   

Welcome to the June 2009 issue of The 
Researcher. 

In this issue Patricia Brazil looks at the whole process 
of family reunification in Ireland against the 
international background, examines rights to it under 
Irish law, notes the delays in the system, evaluates the 
aspect of fraud and the requirement to documentary 
evidence and considers the definition of dependency. 
Aideen Collard analyses recent caselaw on the 
assessment of documentation and country of origin 
information in the asylum process and gives practical 
pointers on submission of COI and documentation to 
ORAC and the Refugee Appeals Tribunal. We are 
delighted to be able to publish here articles by lawyers 
from Italy and Slovenia. Maria Cristina Romano gives a 
general overview of the Italian asylum procedure and 
then outlines some problematic aspects. Vita Habjan 
compares procedural safeguards provided for in 
detention of asylum seekers and custody of suspects in 
criminal proceedings in Slovenia. UNHCR have kindly 
contributed the Executive Summary of their recent 
report Mapping Integration and also an introduction to 
their Guidance Note on Refugee Claims relating to 
FGM. Patrick Dowling investigates farmer suicides in 
India and John Stanley BL gives an update on recent 
developments in refugee and immigration Law.  
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Recent issues in Refugee Family Reunification 
under Irish law    

Patricia Brazil LLB, MLitt, 
Barrister-at-Law,  
Averil Deverell Lecturer in Law 
Trinity College Dublin 

Introduction 
Article 41.1.1° of the Irish Constitution recognises the 
family as “the natural primary and fundamental unit 
group of Society, and as a moral institution possessing 
inalienable and imprescriptible rights, antecedent and 
superior to all positive law.” In view of its special 
status, the State is committed by Article 41.1.2° to 
“protect the Family in its constitution and authority, as 
the necessary basis of social order and as indispensable 
to the welfare of the Nation and the State.” This 
emphasis on the family at the heart of social and civic 
life is not unique to Irish law, but is in fact a familiar 
refrain in international human rights instruments; as 
Jastram and Newland note, “the role of the family as a 
central unit of human society is entrenched in virtually 
all cultures and traditions, including the modern, 
universal legal ‘culture’ of human rights”.1 For 
refugees, the right to family unity, and to family 
reunification,2 is of crucial importance. Separation from 
family members can have numerous detrimental effects, 
from hindering a refugee’s ability to overcome the 
traumatic effect of his or her experiences by reason of 
the ongoing separation from loved ones, to acting as a 
barrier to integration in the host State.  

The significant growth in refugee applications in 
Ireland since the 1990s has been well documented.3 For 
those applicants who were ultimately recognised as 
refugees in the State, family reunification is of vital 
significance, yet a number of difficulties in the law and 
practice governing this right have become apparent. 
This article proposes to explore the right to family 
reunification in the international and domestic legal 
contexts. It is intended to highlight a number of 
difficulties which have arisen in relation to family 
                                                          

 

1 Jastram and Newland “Family unity and refugee protection” 
in Feller, Turk & Nicholson (eds) Refugee Protection in 
International Law (Cambridge University Press 2003) at 
p.556. 
2 As Professor Hathaway notes, “while state practice nearly 
universally affirms the duty of states to act lawfully, the duty 
to take affirmative steps to facilitate family reunification is 
more controversial”: Hathaway The Rights of Refugee under 
International Law (Cambridge University Press 2005) at 
p.546. 
3 See Egan and Brazil “Asylum and Immigration Law” in 
Byrne and Binchy (eds) Annual Review of Irish Law 2004 
(Thomson Round Hall 2005). 

reunification in Ireland in recent times, and to make 
proposals designed to ensure that refugee family 
reunification is informed by a rights based perspective 
in both law and practice. 

A Right to Family Reunification? 
Given the universal acceptance of the importance of the 
family unit, it is somewhat surprising that the 
Convention Relating to the Status of Refugees 1951 
makes no reference to the concept of family 
reunification. Instead, the issue was dealt with by the 
Final Act of the Conference Plenipotentiaries at 
Recommendation B, where it was recommended that 
governments take the necessary measures for the 
protection of the refugee’s family, especially with a 
view to “(1) ensuring that the unity of the refugee’s 
family is maintained particularly in cases where the 
head of the family has fulfilled the necessary conditions 
for admission to a particular country, and (2) the 
protection of refugees who are minors, in particular 
unaccompanied children and girls.”4 While many 
international and regional human rights instruments 
recognise the right to family life and prohibit unlawful 
or arbitrary interference with family rights,5 the only 
explicit recognition of a right to family reunification 
can be found in Article 10 of the Convention on the 
Rights of the Child, which states that “applications by a 
child or his or her parents to enter or leave a State Party 
for the purpose of family reunification shall be dealt 
with by States in a positive, humane and expeditious 
manner”. 

Despite the absence of a mandatory regime for family 
reunification under international law,6 “once formally 
recognized as a Convention refugee, most developed 
countries grant refugees a formal legal right to be 
reunited with family members”.7 Directive 2003/86/EC 
of 22 September 2003 on the right to family 
reunification sought to harmonise the law of the 
                                                          

 

4 Final Act of the United Nations Conference of 
Plenipotentiaries on the Status of Refugees and Stateless 
Persons, 189 U.N.T.S. 37, 1951, Section IV. B on the 
Principle of the Unity of the Family. 
5 See, eg, Article 16 of the Universal Declaration of Human 
Rights, Articles 17 & 23 of the International Covenant on 
Civil and Political Rights, Article 10 of the International 
Covenant on Economic, Social and Cultural Rights, and 
Article 8 of the European Convention on Human Rights. 
6 Note that although Professor Hathaway attempts to make a 
case for the recognition of a customary legal norm to protect 
the family unity of refugees, he acknowledges that on close 
examination “it is clear that while there is a continuing 
insistence that the family members of a primary applicant 
refugee should be admitted to protection, most refugee-
specific formulations fail to define with any precision the 
content of an affirmative dimension of the principle of family 
unity”: Hathaway The Rights of Refugee under International 
Law (Cambridge University Press 2005) at p.545. 
7 Ibid at p.535. 
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European Union member states on conditions for 
admission and residence of family members of third 
country nationals, including refugees. However, Ireland 
has exercised its right to opt out of this Directive, and 
the right to refugee family reunification under Irish law 
is thus exclusively governed by the provisions of 
section 18 of the Refugee Act 19968.  

Section 18 provides for two classes of family 
reunification: under section 18(3)(b) there is a 
mandatory entitlement (subject only to national security 
or public policy) to family reunification in respect of a 
refugee’s spouse, the parents of a refugee who is under 
the age of 18 on the date of application for family 
reunification, or the children of a refugee who are under 
the age of 18 and unmarried on the date of application 
for family reunification.  The second class of family 
reunification is on a discretionary basis only, and relates 
to dependent members of the refugee’s family who are 
defined in section 18(4)(b) as “any grandparent, parent, 
brother, sister, child, grandchild, ward or guardian of 
the refugee who is dependent on the refugee or is 
suffering from a mental or physical disability to such 
extent that it is not reasonable for him or her to 
maintain himself or herself fully.” The procedure for 
applications for family reunification is set out in bare 
detail in section 18(1)-(3): a refugee in respect of whom 
a declaration is in force may apply to the Minister for 
Justice for permission to be granted to his or her family 
to enter and reside in the State. Such application is 
referred to the Refugee Applications Commissioner 
which is required to investigate the application and to 
submit a report in writing to the Minister, which report 
“shall set out the relationship between the refugee 
concerned and the person the subject of the application 
and the domestic circumstances of the person”.9 If the 
Minister is satisfied upon receipt of the Commissioner’s 
report that the person is a member of the family of the 
refugee, the Minister shall

 

grant permission to the 
person to enter and reside in the State in the case of 
family members as defined in section 18(3), or may

 

grant permission to the person to enter and reside in the 
State in the case of dependent members of the family as 
provided by section 18(4)(b). 

Section 18 is remarkably lacking in detail in respect of 
crucial aspects of the family reunification process: what 
is the extent and nature of the “investigation” to be 
conducted by the Refugee Applications Commissioner? 
Is the Minister required, or even permitted, to conduct 
his own investigations upon receipt of the 
Commissioner’s report? Does the family reunification 
                                                          

 

8 Note that family reunification in respect of persons who 
have been granted subsidiary protection is provided for by 
Regulation 16 of SI 518 of 2006, in similar terms to section 
18 of the 1996 Act. 
9 Section 18(2) of the Refugee Act 1996. 

procedure permit or require oral interview, or must it be 
an application on the papers only? What is the 
definition of “dependency”? The failure to lay down 
clear and transparent guidelines for the processing, 
investigation and determination of family reunification 
applications has resulted in a number of difficulties in 
recent times, some of which are addressed below. 

Delay 
As Professor Hathaway notes, “there are often 
prolonged delays in authorising family reunification in 
developed states.”10 Staver reports that “20% of family 
reunification applications for refugees in Canada take 
more than 32 months to process for applicants from 
West Africa, more than 39 months from Pakistan and 
more than 37 months from Sri Lanka.”11 Jastram and 
Newland attribute the growing phenomenon of 
extensive delays in processing family reunification 
applications to “heightened security concerns following 
the 11 September 2001 terrorist attacks in the United 
States” as a result of which “family reunification 
procedures have become stricter and more protracted as 
more concrete evidence of family relationships and 
identity are demanded”.12 

Whilst national security concerns may have contributed 
to the growing problem of delays in the family 
reunification system in recent times, such delay has 
long been of concern to the UNHCR. It is twenty eight 
years since the UNHCR Executive Committee 
recognised the desirability that “countries of asylum 
and countries of origin support the efforts of the High 
Commissioner to ensure that the reunification of 
separated refugee families takes place with the least 
possible delay,”13 and ten years since it called for 
“prioritisation of family unity issues at an early stage in 
all refugee applications.”14 Similarly, the European 
Council on Refugees and Exiles (ECRE) has 
recommended that “[f]amily reunification should take 
place with the least possible delay and within a period 
of six months from the time an application is made”.15 

                                                          

 

10 Hathaway The Rights of Refugee under International Law 
(Cambridge University Press 2005) at p.537. 
11 Staver “Family Reunification: A Right for Forced 
Migrants?” Refugee Studies Centre, Working Paper No. 51, 
November 2008 at p.9 citing Canadian Council for Refugee 
Making Speedy Family Reunification a Priority: Manifesto 
for Family Reunification (2007). 
12 Jastram and Newland “Family unity and refugee 
protection” in Feller, Turk & Nicholson (eds) Refugee 
Protection in International Law (Cambridge University Press 
2003) at p.562. 
13 UNHCR Excom Conclusion No.24, “Family 
Reunification” (1981) at paragraph (2). 
14 UNHCR Excom Conclusion No.88 “Protection of the 
Refugee’s Family” (1999) at paragraph (b)(iv). 
15 European Council on Refugees and Exiles Position on 
Family Reunification (July 2000), paragraph 32. 
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In a recent report on refugee integration in Ireland, 
UNHCR was critical of delays which were arising in 
the family reunification system in Ireland, reporting that 
“the main concern in relation to family reunification 
and integration is the processing time which can take up 
to 18 or 24 months.”16 Anecdotal evidence suggests that 
some applications take even longer; in at least one case 
there was a delay of over three years in the issuing of 
visas on foot of a successful family reunification 
application.17 

Section 18 of the Refugee Act 1996 contains no 
guidelines as to the length of time for processing family 
reunification applications. However, a recent decision 
of the High Court may be of some assistance to 
refugees awaiting a decision on a family reunification 
application. In the case of M v Minister for Justice, 
Equality and Law Reform,18 the applicants complained 
of delay in the determination by the Minister of an 
application for permission to reside in the State on the 
basis of marriage to an Irish national. The High Court 
(Edwards J.) held that six months was an acceptable 
period of time for the initial stage of the process, 
namely “gathering of information and the making of 
enquiries”. In respect of the second stage of the process, 
namely the making of the decision itself, Edwards J. 
held: 

“Having regard to the complexity of the issues to be 
considered by the Minister in the present case, and his 
duty to consider the first named applicant’s case 
judicially, and with due regard to the imperative of 
promptitude in order to minimise prejudice to 
applicants, I think that to allow him a further period of 
three to six months beyond the information gathering 
and enquiries stage would be reasonable in all the 
circumstances”. 

Thus, Edwards J. concluded that “[i]f the applicant were 
kept waiting for a decision longer than 12 months I 
would have no hesitation in finding the delay to be 
unreasonable and, being unjustifiable notwithstanding 
any scarcity of resources, unconscionable.” It is 
submitted that this decision has clear ramifications for 
the family reunification process, as the importance of 
the right to spousal reunification at issue in M v 
Minister for Justice can be equated to the right to family 
reunification for refugees.  

                                                          

 

16 “Mapping Integration: UNHCR’s Age, Gender and 
Diversity Mainstreaming Project on Refugee Integration in 
Ireland 2008/2009” April 2009, at p.86. 
17 See “Review of visa system after family left in camp for 3 
years” Irish Times, July 26, 2008. Although the Minister for 
Justice subsequently apologised for what was described as an 
“isolated error”, anecdotal evidence suggests that this 
“profound system failure” was not unique: “Refugee group 
says visa errors common”, Irish Times, July 28, 2008. 
18 High Court, unreported, Edwards J., July 17, 2007; [2007] 
IEHC 234. 

Indeed, a recent High Court decision would appear to 
have accepted the urgency with which family 
reunification must be treated. In POT v Minister for 
Justice, Equality and Law Reform,19 Hedigan J. 
commented on the four year delay in determining the 
applicant’s application for family reunification as 
follows: 

“the Court finds the timeline in the present case to 
be most disturbing. The requirements of 
constitutional justice dictate that an applicant 
seeking administrative relief, whether in the 
immigration context or otherwise, is entitled to a 
decision within a reasonable time (see Awe v. The 
Minister for Justice, Equality and Law Reform 
[2006] IEHC 6; Iatan and Others v. The Minister 
for Justice, Equality and Law Reform and others 
[2006] IEHC 30; K.M. and G.D. v. The Minister for 
Justice, Equality and Law Reform [2007] IEHC 
234). The applicant in the present case applied for 
family reunification in June, 2003 and did not 
receive a decision until August, 2007; there was, 
therefore, a delay of over 4 years. This is a most 
unsatisfactory state of affairs.” 

It is thus submitted that the present practice of the 
Department of Justice, in advising applicants for family 
reunification that such applications take in the region of 
24 months to determine, is prima facie in breach of the 
right to a decision within a reasonable period of time.  

Investigation of Applications  
As noted above, there is a regrettable lack of clarity in 
section 18 of the Refugee Act 1996 as to the procedures 
governing the investigation of an application for family 
reunification. The practice is that upon receipt of a 
request from the Minister for Justice to investigate an 
application for family reunification, the Refugee 
Applications Commissioner issues to the applicant a 
questionnaire designed to elicit information as to the 
nature of the relationship, the present location of the 
relevant family members and their circumstances. Once 
the applicant has completed the questionnaire and 
returned it to the Commissioner, in some cases the 
Commissioner may raise queries by correspondence 
based on the information given in the questionnaire; it 
is common for documentary evidence of relationship 
and/or dependency etc to be sought in this manner. The 
Commissioner will subsequently furnish a report on its 
findings to the Minister pursuant to section 18(2) of the 
1996 Act. This report is not required to be furnished to 
the applicant.   

                                                          

 

19 High Court, unreported, Hedigan J., November 18, 2008, 
[2008] IEHC 361. 
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However, in a number of recent cases, it has become 
apparent that concerns had arisen in relation to 
information furnished by the applicant in relation to the 
family reunification application. Such concerns can 
relate to the nature of the relationship, the location of 
the relevant family members or the true extent of the 
claimed relationship of dependency between them. The 
difficulty arises in such cases where neither the 
Commissioner nor the Minister alerts the applicant to 
such concerns, thus depriving the refugee of the ability 
to satisfactorily address such concerns. The case of 
POT v Minister for Justice, Equality and Law Reform20 

is a classic illustration of such a scenario. The applicant 
was recognised as a refugee in March 2003. He applied 
for family reunification in June 2003, which application 
was eventually refused in August 2007, over four years 
later. The reasons given for the refusal related inter alia 
to concerns as to the authenticity of birth certificates 
furnished in support of the application, and the absence 
of evidence of dependency in respect of one of the 
applicant’s family members. Hedigan J. accepted that 
the Minister must carefully examine documents 
submitted in support of an application for family 
reunification, but held that where such an examination 
gives rise to concern as to the validity of the documents 
submitted, constitutional justice requires that the 
Minister must enter into communication with the 
applicant and afford him or her an opportunity to 
explain inconsistencies and/or dispel doubts in that 
regard. It was held that a letter requiring a satisfactory 
explanation would be sufficient. Hedigan J emphasised 
that: 

“the obligation of communication between the 
Minister and an applicant applies only in the unique 
and special situation where the Minister is 
unsatisfied as to the validity of documentation 
submitted in support of an application for family 
reunification, in circumstances where that 
dissatisfaction has the potential to impact on the 
Minister’s final decision in the matter. Failure to 
elicit a possibly complete answer could, after all, 
result in a two-year delay in family reunification 
while the applicant made a new application, as 
suggested by the respondent. The Irish Constitution, 
which places such importance on family unity, 
could not countenance such an injustice”. 

This is an important affirmation of the importance of 
the rights at issue in an application for family 
reunification and the heightened obligations on the 
Minister for Justice when dealing with such 
applications.   

                                                          

 

20 High Court, unreported, Hedigan J., November 18, 2008, 
[2008] IEHC 361. 

Fraud and the Requirement of Documentary 
Evidence  
Another issue which has also arisen in recent times 
relates to concerns as to the prevalence of fraud in the 
family reunification system. In the case of the Somali 
refugee (referred to above) who received an apology for 
the three year delay in issuing family reunification 
visas, it was subsequently reported that the refugee was 
arrested for suspected identity fraud as a result of 
concerns that “the woman's relationship to some of her 
family members may not be as described by her in the 
application for family reunion”.21 Such concerns are not 
unique to this jurisdiction; Staver notes that “according 
to Taitz et al., ‘58% of Somalis given DNA testing by 
Danish authorities between January, 1997, and 
September, 1998, received a negative result.”22 Similar 
concerns in the United States have led to the suspension 
of the Family Reunification (Priority 3) Program.23 

It must be recognised that in some cases, a refugee 
applying for family reunification will be unable to 
obtain documentary evidence in support of the 
application, whether as a result of the country of origin 
being a “failed state” such as Somalia, or because the 
refugee is unable to seek assistance from the authorities 
of the country of origin by reason of the persecution 
which gave rise to the refugee claim.24 Such difficulties 
are recognised by ECRE, who recommend that the 
absence of documentary proof of relationships should 
not affect the credibility of the application for family 
reunification nor result in the application being 
considered fraudulent.25 Instead, it is recommended that 
authorities should seek to establish plausible family 
links through the information provided in the family 
reunification application form and supporting 
documentation:  

                                                          

 

21 “Somali woman at centre of visa affair was arrested in 
Dublin” The Irish Times, November 25, 2008. 
22 Staver “Family Reunification: A Right for Forced 
Migrants?” Refugee Studies Centre, Working Paper No. 51, 
November 2008 at p.9 citing Taitz, Weekers and Mosca 
(2002) “DNA and Immigration: the Ethical Ramifications” 
(2002) The Lancet 359: 794. 
23 See US Bureau of Population, Refugees, and Migration 
“Fact Sheet on Fraud in the Refugee Family Reunification 
(Priority Three) Program” February 3, 2009, which 
reportedly confirmed biological relationships in fewer than 
20% of cases after a pilot DNA testing program. 
24 Indeed, in some cases such an approach would be 
incompatible with the recognition of the individual as a 
refugee and might be regarded as grounds for revocation of 
refugee status: see Article 1C of the Convention Relating to 
the Status of Refugees and UNHCR Handbook on Procedures 
and Criteria for Determining Refugee Status, paras 118-125.  
25 European Council on Refugees and Exiles Position on 
Family Reunification (July 2000), paras 39-48. 
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“If this is not feasible, the principal applicant and/or 
family members should be given a fair interview by 
the competent authorities with the sole purpose of 
establishing family links and identifying family 
members. The family reunification interview should 
not be used under any circumstances as a means to 
reassess the validity of the refugee status of the 
principal applicant.” 

ECRE conclude that applicants “should be given the 
benefit of the doubt if they can provide a credible 
account of the relationship that matches the information 
provided by family members and the explanation for 
any lack of documents is reasonable when considering 
available country information, the circumstances of 
flight from the country of origin and risks associated 
with establishing contact with authorities of the country 
of origin.”26 

In cases where concerns persist in relation to an 
application for family reunification, DNA testing may 
offer a means of resolving such concerns, subject to a 
number of caveats. Clearly, DNA testing will be unable 
to prove every family relationship; as ECRE note: 

“If DNA tests are to take place, they should be solely 
used as a last resort for verification of family ties in 
cases where doubts are so grave that the request for 
reunification would otherwise be denied, or when the 
applicants themselves request a test in lieu of an 
interview. Due consideration needs to be given to the 
tests’ limitations in view of cultural differences in the 
definition of ‘family’ which in some cases, might 
include members of a household with whom there 
might not exist biological links.”27 

Further concerns identified by Thomas Hammarberg, 
Council of Europe Commissioner for Human Rights, 
include the fact that: 

“DNA testing can have serious implications for the 
right to privacy. Though voluntary testing can be 
accepted in certain circumstances in order to prevent 
fraud, this activity should be carefully regulated and the 
sharing of obtained data should be bound by the 
principle of confidentiality. When testing is considered 
necessary the costs should be born by the requesting 
authorities.”28 

                                                          

 

26 Ibid at paragraph 41. 
27 Ibid at paragraph 43. For an interesting discussion of the 
Western-centric emphasis on nuclear families and its 
implications for refugee family reunification see Staver 
“Family Reunification: A Right for Forced Migrants?” 
Refugee Studies Centre, Working Paper No. 51, November 
2008 at pp.6-11. 
28 Commissioner for Human Rights "Refugees must be able 
to reunite with their family members” August 4, 2008 
(available at 

Similarly, Jastram and Newland refer to the increasing 
tendency to use DNA testing to confirm family 
relationships among refugees and the people with 
whom they seek reunification, commenting: 

“DNA testing is expensive, and many potential 
receiving states expect refugees to pay for the tests 
themselves. The requirement for DNA testing is 
also a source of considerable delay in processing 
applications. A better approach would be to carry 
out scientific testing only in exceptional 
circumstances with the consent of the refugee and 
family member, in the context of an interview 
process. The results should remain confidential, and 
costs should be borne by the entity requesting the 
test, at least in those cases where the tests confirm 
the relationship alleged by the refugee. Refusal to 
submit to testing should not automatically result in a 
denial of reunification.”29 

Provided such concerns are addressed, it is submitted 
that DNA testing may be used in appropriate cases as a 
means of establishing family relationships for the 
purposes of family reunification applications. However, 
at present there is no formalised system by which such 
tests may be obtained in order to satisfy the Minister of 
a family relationship; it is submitted that in some cases, 
in order to fully respect the right to family reunification, 
the Minister may be required to put in place 
arrangements for such testing to be undertaken, 
particularly where the application for family 
reunification is likely to be refused absent such 
evidence. Whilst the Irish courts have been notoriously 
reticent in the imposition of positive obligations on the 
executive branch,30 it is worth noting that Article 8 of 
the European Convention on Human Rights 
encompasses not only negative obligations, but in some 
cases also positive obligations on states to take action to 
ensure that the right to family life is protected.31  

                                                                                                   

 

http://www.coe.int/t/commissioner/Viewpoints/080804_en.as
p). 
29 Jastram and Newland “Family unity and refugee 
protection” in Feller, Turk & Nicholson (eds) Refugee 
Protection in International Law (Cambridge University Press 
2003) at p.601. 
30 See Sinnott v Minister for Education [2001] 2 IR 545 and 
TD v Minister for Education[2001] 4 IR 259. 
31 See Mowbray The Development of Positive 
Obligations under the European Convention on Human 
Rights by the European Court of Human Rights (Hart 
2004), Chapter 6. See also Conclusions of UNHCR 
Global Consultations on International Protection, 
Geneva Expert Roundtable, 8-9 November 2001, which 
concluded that “Respect for the right to family unity 
requires not only that States refrain from action which 
would result in family separations, but also that they 

http://www.coe.int/t/commissioner/Viewpoints/080804_en.as
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Definition of “dependency” 
As noted above, section 18(4) of the Refugee Act 1996 
confers upon the Minister a discretion to grant family 
reunification to “a dependent member of the family of a 
refugee”, with this class of family members defined in 
section 18(4)(b) as “any grandparent, parent, brother, 
sister, child, grandchild, ward or guardian of the refugee 
who is dependent on the refugee or is suffering from a 
mental or physical disability to such extent that it is not 
reasonable for him or her to maintain himself or herself 
fully.” Whilst the second limb of the definition, based 
on mental or physical disability, is sufficiently clear, 
difficulties arise in relation to the first limb of the test – 
what constitutes “dependency”, and how is it defined?  

Many commentators note that “a useful limiting factor 
recognised by many States in determining whether 
more distant family members should be reunited is 
dependency.”32 While there is no consensus in 
international human rights law instruments, UNHCR 
offer the following definition: 

“a dependent person is someone who relies for his 
or her existence substantially and directly on 
another person, in particular for economic reasons, 
but also taking emotional dependency into 
consideration”33 

The definition of dependency under European Union 
law would seem to broadly accord with this approach; 
in Lebon34 the European Court of Justice held that:  

                                                                                                   

 

take measures to maintain the unity of the family and 
reunite family members who have been separated”.  
32 Jastram and Newland “Family unity and refugee 
protection” in Feller, Turk & Nicholson (eds) Refugee 
Protection in International Law (Cambridge University 
Press 2003) at p.585. 
33 UNHCR Division of International Protection 
Resettlement Handbook (revised ed. Geneva, 1998) at 
ch.4.6.7(b) cited in Jastram and Newland “Family unity 
and refugee protection” in Feller, Turk & Nicholson 
(eds) Refugee Protection in International Law 
(Cambridge University Press 2003) at p.585. 
34 Case 316/85 Centre public d'aide sociale de 
Courcelles v Marie-Christine Lebon [1987] ECR 2811. 
See also Case C-1/05 Jia v Migrationsverket [2007] 
ECR I-1 where it was held that “[i]n order to determine 
whether the relatives in the ascending line of the spouse 
of a Community national are dependent on the latter, 
the host Member State must assess whether, having 
regard to their financial and social conditions, they are 
not in a position to support themselves. The need for 
material support must exist in the State of origin of 
those relatives or the State whence they came at the 
time when they apply to join the Community national.” 

“the status of dependent member of a worker’s 
family is the result of a factual situation. The person 
having that status is a member of the family who is 
supported by the worker and there is no need to 
determine the reasons for recourse to the worker’s 
support or to raise the question whether the person 
concerned is able to support himself by taking up 
paid employment.”35 

In particular, the ECJ held that the fact that a family 
member had applied for social welfare did not prevent 
that person being regarded as a dependent family 
member.36  

It would appear that in some cases at least, the practice 
is to assess dependency for the purposes of section 
18(4) on the basis of strictly financial support, without 
proper regard to the broader circumstances of the 
relationship between the refugee and the family 
member concerned. This can also cause difficulties in 
terms of proving the financial relationship; while many 
refugees support their family members by way of 
remittances, depending on the circumstances in the 
country where the family members reside, such 
remittances may be disbursed via informal channels in 
the absence of organised banking or financial services.37 

In a number of cases, the Department of Justice has 
furthermore determined that family members cannot be 
regarded as dependents where the refugee is him or 
herself dependent on social welfare. There is no basis 
for this requirement, and it is at least arguable that the 
imposition of such an additional requirement is ultra 
vires the provisions of section 18 of the Refugee Act 
1996. 

Conclusions 
This article seeks to highlight only some of the issues 
currently arising in relation to family reunification. 
Further litigation is anticipated in the coming months 
on a range of issues in the family reunification process, 
and it is hoped that this will give rise to clarification as 
to the obligations on all parties in the family 
reunification process and the elimination of those 
practices which impede the right to family reunification 
and its lawful enjoyment by those who have been 
recognised as refugees in the State. As Staver notes, 
many of the difficulties in the family reunification 
process arise as a result of the location of the process 
within the “immigration control” sphere, instead of the 
adoption of the more appropriate “rights based 
                                                          

 

35 Ibid at para.22. 
36 See Van der Mei Free Movement of Persons within 
the European Community (Hart 2003) at p.39. 
37 See Crepeau and Nakache Forced Migration and 
Global Processes (Lexington 2006) at pp.135-138. 
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perspective”.38 It is worth stating that rather than 
imposing additional burdens, family reunification in 
fact benefits the host State; as noted by UNHCR, 
“maintaining and facilitating family unity helps to 
ensure the physical care, protection, emotional well-
being and economic support of individual refugees and 
their communities. The protection that family members 
can give to one another multiplies the efforts of external 
actors. In host countries, family unity enhances refugee 
self-sufficiency, and lowers social and economic costs 
in the long term”.39 Notwithstanding such benefits to 
the host State, it is submitted that the ultimate goal of 
all actors should be the achievement of a system which 
recognises the profound importance of the right to 
family reunification and the fact that: 

“We are bound to our family members through a 
more richly complex web of relationships, and 
mixture of love and dependence, than we share with 
any other people. To deprive someone of these 
relationships is to deprive him of his richest and 
most significant bonds with other human beings. 
That is something we should do only in rare 
circumstances indeed”40  

    

Directory of Migrant Led Organisations 

The second edition of the Immigrant Council of 
Ireland’s Directory of Migrant Led Organisations has 
recently been published. Since the Directory was 
published in May 2006 a number of the groups in the 
first edition have ceased to exist and new groups have 
emerged. The second edition of the directory features 
61 organisations. Each entry includes information 
provided by the groups themselves on their goals, 
services or activities and relevant contact details. 

The Directory can be accessed online at 
http://www.immigrantcouncil.ie/images/9108_MLODir
ectory0509.pdf

         

                                                          

 

38 Staver “Family Reunification: A Right for Forced 
Migrants?” Refugee Studies Centre, Working Paper No. 
51, November 2008 at pp.19-25. 
39 Conclusions of UNHCR Global Consultations on 
International Protection, Geneva Expert Roundtable, 8-
9 November 2001, para.6. 
40 Meilaender Toward a Theory of Immigration 
(Palgrave 2001) at p.182. 

UNHCR Guidance Note on Refugee Claims 
Relating to Female Genital Mutilation 

  

From Manuel Jordão, UNHCR Representative in 
Ireland 

The Guidance Note on Refugee Claims relating to 
Female Genital Mutilation was issued by UNHCR 
Headquarters in Geneva on 18 May 2009. It is a public 
domain document intended for use by staff of UNHCR, 
governments, legal practitioners, decision-makers, the 
judiciary, non-governmental organizations and other 
external partners who may be involved in refugee status 
determination.  

It provides guidance on the elements to be considered in 
deciding on refugee claims made by a girl or woman 
who has been compelled to undergo, or is likely to be 
subjected to female genital mutilation (FGM). It is also 
relevant for examining claims made by a parent who 
fear that his or her child will be exposed to the risk of 
FGM, or who risk persecution for being opposed to the 
practice. 

The Note examines the forms and consequences of 
FGM, provides a brief overview of the relevant human 
rights and refugee legal framework and builds on 
legislative as well as jurisprudential developments. It 
analyses the applicable criteria set out in the 1951 
Convention relating to the Status of Refugees and 
identifies FGM as a form of gender-based and child-
specific persecution, as well as, in certain 
circumstances, a form of continuing harm.  

Interested readers may wish to bear in mind that the 
Guidance Note supplements and should be read in 
conjunction with UNHCR’s Handbook on Procedures 
and Criteria for Determining Refugee Status under the 
1951 Convention and the 1967 Protocol relating to the 
Status of Refugees 
(http://www.unhcr.org/refworld/docid/3ae6b3314.html)
, as well as relevant Guidelines on International 
Protection, including Guidelines on International 
Protection: Gender-Related Persecution Within the 
Context of Article 1A(2) of the 1951 Convention and/or 
its 1967 Protocol Relating to the Status of Refugees 
(http://www.unhcr.org/refworld/docid/3d36f1c64.html). 

The Guidance Note on Refugee Claims relating to 
Female Genital Mutilation has been published on the 
UNHCR Refworld website and is available at 
http://www.unhcr.org/refworld/docid/4a0c28492.html . 

http://www.immigrantcouncil.ie/images/9108_MLODir
ectory0509.pdf
http://www.unhcr.org/refworld/docid/3ae6b3314.html
http://www.unhcr.org/refworld/docid/3d36f1c64.html
http://www.unhcr.org/refworld/docid/4a0c28492.html
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An Analysis of Recent Caselaw on the 
Assessment of Documentation and Country of 
Origin Information in the Asylum Process      

by Aideen Collard BL 
aideen.collard@gmail.com

  

This paper has been adapted from a presentation which 
was given to the Refugee and Immigration 
Practitioners’ Network Meeting on 30 April 2009. 

Immigration and Asylum Practitioners are often 
presented with a copious volume of supporting 
documentation in respect of clients they are 
representing within the asylum process. They are faced 
with the unenviable and difficult task of having foreign 
documentation such as birth/marriage/death certificates, 
identity cards, correspondence and other documentation 
translated and establishing its authenticity and value in 
supporting a client’s asylum claim. With the 
development of information technology, an endless 
volume of Country of Origin Information is freely 
available on the Internet and through other sources and 
include both Government-based and Non-governmental 
Organisation (NGO) reports from human rights bodies 
such as Amnesty International, Human Rights Watch 
and the UNHCR. Practitioners often have to wade 
through reams of paper in an effort to decipher credible 
sources of relevant current information in support of 
asylum claimants. The use of documentation and 
Country of Origin Information is often central to the 
success of asylum claims.  As a result, the manner in 
which it is treated and assessed by the Refugee 
Applications Commissioner (hereinafter ‘RAC’) and 
Refugee Appeals Tribunal (hereinafter ‘RAT’) is 
regularly subjected to challenge by Judicial Review, 
giving rise to a growing body of case law. This article 
seeks to identify the main principles elucidated in recent 
Judicial Review Judgments in Ireland, which may be of 
assistance in the often mammoth task of preparing and 
presenting documentation and Country of Origin 
Information within the asylum process. Arising from 
this case law, it also outlines some practical pointers 
which may be of assistance for practitioners in the 
preparation of asylum claims. 

The Assessment of Documentation in the Asylum 
Process

 

In Ireland, aside from the appeals process from the 
RAC to the RAT, the only mechanism of challenging 
the State’s assessment of the authenticity of personal or 
other documentation submitted by asylum applicants is 
by way of Judicial Review. The findings from these 

bodies in relation to the manner in which 
documentation and Country of Origin Information is 
assessed are commonly challenged on the grounds of 
failing to consider relevant documentation, failing to 
put issues regarding the authenticity of documentation 
to the asylum applicant, failing to take into account 
relevant considerations such as his/her explanations for 
any issues arising, having no basis and/or giving no 
reasons for a finding that documentation was unreliable 
and/or a breach of fair procedures, natural and 
constitutional justice. However in the United Kingdom, 
Section 108 of the Nationality, Immigration and 
Asylum Act 2002, provides a specific procedure for 
testing the evidence for an assertion made by the Home 
Office that documentation submitted in support of 
asylum and immigration claims are forged or lacking 
authenticity in some way. An Immigration Judge 
adjudicates upon the admissibility and reliability of 
such evidence before admission to the hearing proper. 

Appeals to the Asylum and Immigration Tribunal from 
such decisions of Immigration Judges have elucidated 
important principles regarding their conduct in 
accordance with fair procedures particularly regarding 
the burden and standard of proof. In RP (Proof of 
Forgery) Nigeria [2006] UKIAT 00086, the Tribunal 
emphasised that any allegation of forgery must be 
proved by the person making the allegation. In finding 
that the Immigration Judge had made a serious material 
error in law in relying merely upon the assertion of an 
Entry Clearance Officer that a document provided by 
the appellant was forged as being wholly inadequate 
evidence, it stated: “In judicial proceedings an 
allegation of forgery needs to be established to a high 
degree of proof, by the person making the allegation. It 
is therefore a matter which the respondent bears the 
burden of proof.” (Page 5) The Tribunal cited this case 
in a later case of OA (Alleged Forgery; Section 108 
Procedure) Nigeria [2007] UKIAT 00096, and 
confirmed that “The standard to which the allegation 
must be proved is the civil standard of a balance of 
probabilities but, due to the seriousness of the matter in 
issue, it is at the upper end of the scale.” (Page 6) In 
upholding the appeal, the Tribunal went on to hold that 
there was a necessity for appropriate expert evidence 
upon which the Immigration Judge could find that a 
document was in fact a forgery as follows: “We find 
that the Immigration Judge Field materially erred in 
law in finding himself satisfied, in respect of each bank 
statement, that the respondent had shown that the bank 
statement was not genuine. He did not have any expert 
evidence before him on which he could reach such a 
conclusion.  He was relying on evidence from the 
forgery officer, who was himself purporting to give 
expert evidence on a matter outside his knowledge of 
expertise.” (Page 9)    
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The aforesaid Judgments were followed in the recent 
Judgment of Ms Harding Clarke in (EN) N -v- RAT 
(Unreported High Court Judgment, 5th February 2009). 
She granted Judicial Review quashing a decision of the 
RAT, in circumstances where the Tribunal Member had 
found key documents to be forgeries in breach of fair 
procedures without referring the issue back to the 
Applicant to enable him to address the issue and/or 
without any evidence/basis/reasons. The documents 
related to an asylum applicant from Cameroon who 
claimed that he had been arbitrarily arrested, 
imprisoned and tortured owing to his participation in 
protests against his brother’s disappearance which was 
documented in Country of Origin Information. He 
submitted both his and his brother’s birth certificates, 
thereby providing an evidential nexus to his brother’s 
documented disappearance. The Tribunal Member 
found that the birth certificates were forgeries without 
giving any reasoning.  Ms Justice Harding Clarke held: 
“I have carefully examined the decisions of the U.K. 
Immigration Appeal Tribunal submitted by counsel for 
the applicant and I am satisfied that the principles set 
out in those decisions are particularly apposite to the 
present case where documents of a relatively minor 
nature and role produced negative results to an asylum 
applicant… I am satisfied that although these cases 
relate in part to the procedures under S. 108 of the U.K. 
legislation, of which there is no Irish equivalent, the 
general principles set out in relation to the evidentiary 
obligations of decision-makers in cases where 
documents are alleged by the decision-makers to be 
forged are equally applicable in this jurisdiction. I 
accept that in the vast majority of cases where 
documents of dubious authenticity and provenance are 
produced, the cases are invariably determined on a 
multifaceted credibility assessment and rarely rely on 
the acceptance or rejection of a single document. The 
situation in the present case is quite different: the story 
told is of an applicant who had no political affiliations 
but who became embroiled in expressing concern in 
demonstrations with other family members to determine 
what had become of a group of young suspects arrested 
and held in police custody and who had disappeared. 
While I accept the reasoning in the authority opened by 
the respondent in Tanveer Ahmed -v- Secretary of State 
for the Home Department [2002] UKAIT 00439, it is 
my view that the present case bears more similarities to 
the cases opened by the applicant as the present is a 
case where the RAT asserted and held that the birth 
certificates were both forgeries.” 

Likewise in granting leave to apply for Judicial Review 
in the case of (G) Y -v- RAT (Unreported High Court 
Judgment, 18th December 2008), Mr Justice Edwards 
held that “… the applicant is prima facie right in 
stating that the Tribunal member does not seem to have 
attached any weight to the substantive contents of the 

medical report. The Tribunal Member was obliged to 
consider the applicant’s story in its own terms in the 
first instance and then in light of what is known about 
the Country of Origin. One of the central pillars of the 
applicant’s story is that he was subjected to male rape. 
In support of his claim that he was raped, he has 
produced a medical report which prima facie confirms 
that he was hospitalised at the material time in the 
Cameroon with injuries to his anal region and that he 
gave a history of being subjected to sodomy.  In the 
absence of any good reason to doubt the authenticity of 
this medical report, it could only be regarded as 
providing support to this pillar of the applicant’s claim. 
Yet it is not alluded to at all by the Tribunal Member.” 
This Judgment appears to suggest that relevant and 
material supporting documentation should be 
considered and taken at face value in the absence of any 
evidence indicating that it is lacking authenticity in any 
way. 

The issue of whether the Tribunal Member has the 
necessary expertise in the absence of any other expert 
evidence to determine the authenticity of documentation 
was also considered in the N case cited above, where 
Ms Justice Harding Clarke found: “In the present case, 
the only evidence upon which the Tribunal Member 
made his findings on the birth certificates was a 
submission made by the Presenting Officer at the oral 
hearing that the character of one of the documents had 
been altered, and the Tribunal Member’s own 
examination of the documents. The assertion or 
declaration of forgery contained in the Tribunal 
Member’s decision is so strong that the Court felt 
constrained to carefully examine the photocopies of the 
two birth certificates that were before the Court. The 
documents have the appearance of genuine documents 
in form and content. No obvious signs of tampering, 
alteration or forgery were discernible from the relative 
poor quality photocopies. No alteration of the character 
or print of the certificates is immediately evident.  No 
issue was raised as to the authenticity of the applicant’s 
birth certificate at the ORAC stage, and the note of the 
oral hearing indicates that the Presenting Officer’s 
submission on forgery seemed to relate only to one of 
the certificates, albeit that it is unclear which one he 
was referring to. The only inference that can be drawn, 
therefore, that the Tribunal Member’s finding that the 
second certificate was also forged was not based on any 
evidence other than his own inspection of the original 
documents. It may well be that the documents are 
forged. This Court cannot tell whether they are genuine 
or fake but fair procedures require that if the Tribunal 
Member makes findings pertinent to the authenticity of 
key documents, that finding should be based on 
something more than the Tribunal Member’s own 
opinion. If the falsity of the documents was patently 
obvious, he ought at the least to have explained in his 
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decision how and where the documents were found to 
be falsified, fake or contrived. There is no indication 
that the Tribunal Member conducted any further 
enquiry into the alleged forgery. If contrary to 
appearances, he did carry out an enquiry and if he 
relied on the result of such an enquiry, it was incumbent 
upon him, in the light of the potential materiality of the 
birth certificates, to put those results to the applicant 
and to allow him an opportunity to make submissions 
on the evidence. Certainly, he had to set out in his 
decision the nature of any enquiry and the basis for the 
conclusion that the documents were forged. He did not 
do so, other than to say that he had inspected them and 
was satisfied that they were tampered with. In the 
circumstances, I am satisfied that the process by which 
the Tribunal Member reached his decision on the 
authenticity of the birth certificates was unsatisfactory 
and inadequate. It is wholly unsatisfactory for an 
applicant or for this Court to have to speculate or guess 
what part of a document was found to have been forged, 
or by what means the forgery was found to have taken 
place. Such findings, and the process by which they are 
reached, ought to be clear from the RAT decision.” 
Arising from this Judgment, it appears that more than 
the mere opinion of the decision-maker is required to 
support a finding that documentation is forged or 
otherwise inauthentic. Decisions-makers are required to 
set out the specific evidence/basis/reasons for a finding 
that documentation is deemed not to be authentic along 
with the nature of the enquiries undertaken to determine 
same. Furthermore, fair procedures also dictate that 
such evidence should be put to the Applicant to afford 
him/her an opportunity to make submissions in respect 
of same. Finally, it should also be noted that this 
Judgment carried a cautionary proviso that the aforesaid 
principles only apply to cases where the authenticity of 
documentation is essential to determining credibility 
and where there is no obvious tampering, alteration or 
forgery of same.  

In another recent Judgment refusing Judicial Review, 
the Tribunal Member’s expertise apparently acquired at 
a Conference was deemed sufficient for her to 
determine that an Iranian Identity Card was altered or 
falsified in some way and/or had not established that the 
applicant was a national from Iran. (O) S -v- RAT, 
Unreported High Court Judgment, 4th November 2008)  
Mr Justice Hedigan found: “There can be no objection 
to a decision-maker relying on knowledge acquired in 
the course of their experience and training. This must 
particularly be so in circumstances where the applicant 
was thereafter afforded an opportunity to make written 
submissions on the subject.  It would be irrational if 
decision-makers were precluded from relying on 
objective information with which they gain familiarity 
through their work.” It therefore appears that decision-
makers are permitted some latitude to rely upon their 

own personal experience without the necessity for 
expert evidence. However, it is difficult to know where 
the line should be drawn before the decision-maker 
impedes on the role of the expert and therefore, each 
case is very likely to turn on its own particular facts and 
circumstances. 

Practical Pointers for Submission and Presentation 
of Documentation to ORAC/RAT

  

Check the documentation carefully against the 
client’s other papers and bio-data and obtain 
explanations from the client for any apparent 
inconsistencies between them. 

 

Avail of other means of confirming the authenticity 
of documentation including checks against Country 
of Origin Information, assistance from interpreters 
and independent expert advice. 

 

Always retain and include the original packaging 
and courier/post information when submitting 
documentation to the RAC/RAT so that its source 
may be determined and verified. 

 

Always list and identify in writing, documentation 
being submitted and insist on written confirmation 
of receipt from the relevant body. 

 

If an issue is raised at the interview (RAC)  stage as 
to the authenticity of documentation, ensure that it 
is addressed and explained as fully as possible in 
the Notice of Appeal.   

 

If the authenticity of documentation is still in issue 
at the appeal hearing, request that the original 
documentation be considered by the Tribunal as 
quite often, it will only have a copy. 

 

If the authenticity of documentation has not been 
resolved at the hearing, request that the 
documentation in issue be referred back to the 
ORAC for further investigation, examination and/or 
expert forensic opinion under Section 16(6) of the 
Refugee Act 1996. 

 

Alternatively, seek an adjournment to have the 
original document/s independently examined by the 
applicant’s own expert and a period of time to make 
submissions in relation to same. 

The Assessment of Country of Origin Information in 
the Asylum Process

 

The UNHCR Handbook on Procedures and Criteria for 
determining Asylum Status has always imposed an 
obligation upon decision-makers to use all available 
means to establish the facts surrounding a claim for 
asylum. This obligation was put on a statutory basis 
with the introduction of the European Communities 
(Eligibility for Protection) Regulations 2006 (bringing 
the Qualification Directive into effect).  Pursuant to 
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Regulation 5(1), when assessing the facts and 
circumstances of an application for asylum, the 
decision-maker shall take account of the following: “(a)  
all relevant facts as they relate to the country of origin 
at the time of taking a decision on the application for 
protection, including laws and regulations of the 
country of origin and the manner in which they are 
applied and (b) the relevant statements and 
documentation presented by the protection applicant 
including information on whether he or she has been or 
may be subject to persecution or serious harm;” (For 
further reading on the application of the Quality 
Directive on evidentiary assessment in the asylum 
process, see an interesting article entitled ‘Evidentiary 
Assessment in Refugee Status Determination and the 
EU Qualification Directive’ by Gregor Noll, European 
Public Law, Volume 12, Issue 2.) Many asylum seekers 
who have fled their countries arrive in Ireland without 
any independent corroborating documentation so 
supporting Country of Origin Information can play a 
critical role in the success of their asylum claims in a 
number of ways. Firstly, Country of Origin Information 
may be essential in assessing the background and 
circumstances giving rise to a claim for asylum. 
Secondly, it is central to determining whether or not the 
applicant would be at risk of future persecution if 
he/she were to return to their country of flight and/or 
whether internal relocation would be available. As of 
yet, there are no published guidelines for the assessment 
of Country of Origin Information by decision-makers in 
Ireland. Owing to its important role in asylum 
decisions, there is an ever growing body of case law 
relating to the manner in which Country of Origin 
Information has been assessed by the RAC/RAT. 

The importance of the decision-maker considering the 
most current and reliable source of Country of Origin 
Information available was considered by Mr Justice 
Birmingham in (FA) A -v- RAT, where he stated: “…it 
seems to me to be particularly important that decisions 
be based on the most up-to-date and authoritative 
information possible”. (Unreported High Court 
Judgment, 24th June 2008) and affirmed in (G) S -v- 
RAC (Unreported High Court Judgment of Ms Justice 
Irvine, 21st November 2008). In both cases, leave to 
apply for Judicial Review was granted owing to the 
failure by the decision-makers in question to properly 
consider relevant and current Country of Origin 
Information.   

The level of analysis of Country of Origin Information 
required by decision-makers is also regularly subject to 
challenge. In (N) E -v- RAT, Mr Justice Edwards 
granted leave to apply for Judicial Review in 
circumstances where the Tribunal Member had not 
received and therefore not considered material 
documentation and Country of Origin Information 
submitted to the RAT on behalf of the applicant. 

(Unreported High Court Judgment, 28th October 2008). 
However, most cases are not as clear-cut and Mr Justice 
Feeney refused Judicial Review in (GM) B -v- RAT, 
where it was argued that Country of Origin Information 
had not been properly considered, stating: "…the fact 
that only certain documents are quoted in the decision 
does not and cannot lead to a determination that all the 
documents were not considered." He also accepted that 
it is a correct statement of the law that "…there is no 
obligation on a decision-maker to refer to every aspect 
of evidence or to identify all documents within its 
written decision." (Unreported High Court Judgment, 
18th January 2007) He also adopted this principle in (J) 
S -v- RAT and confirmed that in such cases where a 
dispute arose in relation to Country of Origin 
Information, it was appropriate for the Court to read the 
entire of that Country of Origin Information such as 
was available to the Tribunal in order to determine the 
fairness of the Tribunal’s assessment. (Unreported High 
Court Judgment, 16th July 2008) In these cases, he did 
not uphold the applicant’s complaints regarding the 
manner in which Country of Origin Information was 
assessed. Other recent Judgments have endorsed this 
principle and confirmed that there is no obligation upon 
a decision-maker to set out every piece of Country of 
Origin Information in support of every proposition. In 
particular, in (J) A -v- RAT, Mr Justice Hedigan held: 
“It is of course necessary for a Tribunal Member to 
take account of all relevant statements and 
documentation presented by an applicant.  This 
obligation is now set out in Regulation 5(1) of the 
European Communities (Eligibility for Protection) 
Regulations 2006 (S.I. No. 518 of 2006).  It does not 
follow, however, from the absence of an express 
reference in a decision to a document that account was 
not taken of that document. It is for the Tribunal 
Member to decide whether or not a document merits 
specific reference, depending on his or her assessment 
of its probative or corroborative value.” (Unreported 
High Court Judgment, 15th October 2008, affirmed in 
his Unreported High Court Judgment in (K) O -v- RAT, 
16th October 2008)  According to Mr Justice Clarke in 
(G) A -v- RAT: “There is a very clear line of decisions 
from this Court that there is no absolute obligation on a 
Tribunal Member to expressly consider each and every 
document or piece of information adduced by or on 
behalf of an applicant and that the absence of an 
express reference to a document does not mean that the 
document was not considered. The degree to which it 
may be argued that a decision-maker should have had 
express reference to a document must depend on the 
nature and quality of the document and the degree to 
which it is relevant to an applicant's claim and the 
determination of his or her asylum application and / or 
appeal.” (Unreported High Court Judgment, 31st March 
2009). Although Ms Justice Dunne also endorsed this 
principle in (AW) S -v- RAT, she also held: “There 
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may be cases in which it could be inferred from the 
omission of a reference to a significant fact or 
document in the course of a Tribunal decision that the 
same had not been properly considered or evaluated.” 
(Unreported High Court Judgment, 12th June 2008) This 
important exception to the general rule that a decision-
maker is not obliged to refer to every document or piece 
of evidence is also in keeping with (G) K -v- RAT, 
where Mr Justice Hardiman held: “A person claiming 
that a decision-making authority has, contrary to its 
express statement, ignored representations which it has 
received must produce some evidence, direct or 
inferential, of that proposition before he can be said to 
have an arguable case.” [(2002) 2 IR 418 at Page 426] 
(For other related Judgments, see in (E) M -v- RAT, 
Unreported High Court Judgment of Mr Justice 
Birmingham, 27th June 2008, (I) U -v- RAT, 
Unreported High Court Judgment of Mr Justice 
Edwards, 29th October 2008 & (V) M -v- RAT, 
Unreported High Court Judgment of Mr Justice 
MacMenamin, 8th May 2008) 

The manner in which Country of Information has been 
interpreted by the decision-maker has also been subject 
to Judicial Review. In (RY) T -v- RAT (Unreported 
High Court Judgment, 23rd January 2007), where it was 
asserted that a UK Home Office Report had been 
distorted, misconstrued and/or not quoted in full, Mr 
Justice Herbert granted leave holding that: …it was not 
incumbent on the Member of the Refugee Appeals 
Tribunal to cite the entire of any particular document to 
which he made reference or from which he chose to 
quote.  It is however essential that any passage so 
quoted should not be taken out of context and, that the 
quotation should be sufficiently extensive to accurately 
reflect what was intended by the author.”  A similar 
finding was also made in (P) S -v- RAC, where the 
applicant was a minor who had been raped in South 
Africa and subsequently applied for refugee status in 
Ireland but her application was refused. It was not 
disputed that she had been raped but RAC quoted from 
a UK Home Office Report to find that there was 
effective state protection available to her in South 
Africa. In granting leave to apply for Judicial Review, 
Mr Justice McMahon found that ORAC had been 
selective in the use of Country of Origin Information. 
(Unreported High Court Judgment, 11th July 2008)  
These Judgments elaborated on the principles set out in 
Z -v- RAT (Unreported High Court Judgment of Justice 
Clarke, 26th November 2004) and affirmed in I -v- RAT 
(Unreported High Court Judgment of Justice Clarke, 
10th May 2005), all of the above cases affirmed in A -v- 
MJELR (Unreported High Court Judgment of Mr 
Justice Charleton, 12th February 2009).    

However, in other recent cases, the High Court has 
qualified this obligation and held that the manner in 
which Country of Origin Information is assessed is 
within the remit of the decision-maker and not for the 
Court unless there is some glaring and manifest flaw. In 
(H) O v- RAT, Mr Justice Hedigan stated: "The 
applicants further argued that the Tribunal relied on 
selected passages from the country of origin 
information put forward by the applicant. It is clear 
that the Tribunal must take into account COI (country 
of origin information) that is submitted to it. The 
manner in which it balances that COI it seems to me is 
a matter for the Tribunal of fact. Absent some glaring 
and manifest flaw, I cannot see how the court could 
intervene in such an assessment of the facts without 
becoming in effect a Court of Appeal on the facts. This 
is something it must avoid." (Unreported High Court 
Judgments, 19th July 2007 & see also (O) O -v- RAT, 
11th December 2007 & (BN) N -v- RAT, 9th October 
2008) 

In cases where there are conflicting Country of Origin 
Information, the High Court has held that the decision-
maker is obliged to engage in a rational analysis of the 
Country of Origin Information and provide a basis for 
its preference of one piece of Country of Origin 
Information over another. This issue was raised in 
(DVT) S -v- RAC, where Mr Justice Edwards held: 
"While this court accepts that it was entirely up to the 
Refugee Appeals Tribunal to determine the weight (if 
any) to be attached to any particular piece of country of 
origin information it was not up to the Tribunal to 
arbitrarily prefer one piece of country of origin 
information over another.  In the case of conflicting 
information it was incumbent on the Tribunal to engage 
in a rational analysis of the conflict and to justify its 
preferment of one view over another on the basis of that 
analysis." [(2008) 3 IR, 476, see also (G) B -v- RAT, 
Unreported High Court Judgment of Mr Justice 
Edwards, 25th June 2008] Likewise in (MI) A -v- RAT, 
Mr Justice Herbert confirmed that this obligation only 
arose “…where there is a major conflict and where the 
status of one piece of ‘country of origin information’ 
versus another piece of ‘country of origin information’ 
is an issue of very significant importance in the case” 
(Unreported High Court Judgment, 29th October 2009)  
This principle was also qualified in (I) K -v- RAT, 
where there was conflicting Country of Origin 
Information as to whether MASSOB Identity Cards 
were still being issued in Nigeria.  In granting leave on 
this ground, Mr Justice Birmingham held: “In the 
situation where ORAC had relied upon Country of 
Origin Information and that reliance was addressed in 
the Notice of Appeal and alternative country of origin 
information referred to, I am of the view that it was 
arguably appropriate and necessary that the Tribunal 
Member should refer to the existence of the two sources 
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of information and indicate at a minimum whether he 
regarded them as consistent or in conflict and if in 
conflict, why he was preferring one over the other.” 
(Unreported High Court Judgment, 12th June 2008)  He 
endorsed the finding in (GM) B -v- RAT cited above, 
that there is no obligation on a decision-maker to refer 
to every aspect of evidence or identify all of the 
documents considered within a decision to qualify this 
obligation: “I completely agree with that line of 
authority and it is only in the context where a notice of 
appeal specifically challenged reliance on Country of 
Origin Information and submitted an alternative source 
of information that a decision-maker must go further.” 
He also referred to his Judgment in (T) G v RAT 
(Unreported High Court Judgment, 7th October 2007), 
where he found that there can be circumstances that 
impose an obligation upon a decision-maker to provide 
a more specific and transparent consideration of 
conflicting Country of Origin Information. These 
Judgments elaborated on the principle elucidated in 
previous Judgments which found that the decision-
maker should conduct a weighing exercise in cases of 
conflicting Country of Origin Information. [(D) S -v- 
RAT, Unreported High Court Judgment of Mr Justice 
Clarke, 9th July 2004 & I -v- RAT, Unreported High 
Court Judgment of Mr Justice Peart, 24th June 2005]. 

There are also a number of cases confirming the general 
duty of the decision-maker to assess the circumstances 
giving rise to the applicant’s claim for asylum in the 
context of Country of Origin Information. In particular, 
in (N) K -v- RAT (Unreported High Court Judgment, 
2nd April 2004), it was submitted that the Tribunal 
Member was obliged to assess the credibility of the 
applicant in the context of available Country of Origin 
Information and that he had failed to do so. Ms Justice 
Finlay Geoghegan relied upon Milan Horvath -v- 
Secretary of State for the Home Department (1999) 
INLR 7 to effectively find that more than a mere bald 
statement that the credibility of the Applicant was 
assessed in the context of the Country of Origin 
Information is required by the Tribunal Member. In 
Howarth, His Honour Judge Pearl states as follows: “It 
is our view that credibility findings can only really be 
made on the basis of a complete understanding of the 
entire picture.  It is our view that one cannot assess a 
claim without placing that claim in the context of the 
background information of country of origin. In other 
words, the probative value of the evidence must be 
evaluated in the light of what is known about the 
conditions in the claimant’s country of origin.” In 
(AM) T -v- RAT (Unreported High Court Judgment, 2nd 

April 2004), Ms Justice Finlay Geoghegan refers to her 
Judgment in (N) K to confirm that: “...there are 
substantial grounds for asserting that there is an 
obligation to assess the credibility of the applicant in 
the context of country of origin information.”   

However, this principle has been watered down in a 
number of subsequent High Court Judgements which 
have found that where an applicant is found to be 
personally unbelievable and Country of Origin 
Information would not have assisted the applicant, it is 
not always necessary to examine his/her evidence in the 
context of the Country of Origin Information. [(O) O -
v- RAT, Unreported High Court Judgment of Mr 
Justice Peart, 28th February 2005 & I -v- RAT, 
Unreported High Court Judgment of Mr Justice Peart, 
9th December 2005] This principle has been endorsed in 
more recent Judgments including that of Mr Justice 
Clarke in (V) O -v- RAT, where he stated as follows: 
“While prior to the transposition of Council Directive 
2004/83/EC into domestic law through the Regulations 
of 2006, the best practice in the assessment of 
credibility in asylum claims was to consult country of 
origin information to establish whether the applicant's 
story, as outlined, could be true in the context of the 
situation prevailing in his country of origin, this was 
not a hard or invariable rule. There are always 
circumstances where a decision on credibility can be 
arrived at without consulting country information.” 
(Unreported High Court Judgment, 23rd January 2009) 
Similarly, Mr Justice Hedigan in (PI) E -v- RAT, held: 
“In the great majority of cases, it is incumbent on a 
decision-maker to adhere to the Horvath principles and 
to assess credibility in the light of country of origin 
information. Exceptional cases do arise, however, and 
it is my view that this is one such case: the 
circumstances of the present case compare to those of I 
[2005] IEHC 416 and (B) F [2008] IEHC 126, rather 
than those of K [2004] IEHC 101 and such cases. This 
is because such doubts were cast on the applicant's 
personal credibility by the inconsistencies in his 
account of events that no matter how much objective 
evidence the Tribunal Member could have considered, 
it was open to him to disbelieve the subjective impact 
upon the applicant.  There would be "no possible 
benefit to be derived" - to use the words of Peart J. in I. 
- from seeing whether the applicant's story fitted into a 
factual context in his country of origin.” (Unreported 
High Court Judgment, 30th October 2008) 

Finally it is worth noting that under the proposed Single 
Protection Procedure due to be introduced shortly under 
the Immigration Residence and Protection Bill 2008, 
decision-makers of asylum claims will be obliged to 
consult a range of independent, reliable and current 
sources of Country of Origin Information pursuant to 
Article 8(1)(b) of Council Directive 2005/85/EC on 
Minimum Standards on Procedures, which requires 
that: “precise and up-to-date information is obtained 
from various sources, such as the United Nations High 
Commissioner for Refugees (UNHCR), as to the 
general situation prevailing in countries of origin of 
applicants for asylum and, where necessary, in 



    

15

 
PAGE 15 THE RESEARCHER 

countries through which they have transited, and that 
such information is made available to the personnel 
responsible for examining applications and taking 
decisions.” It remains to be seen whether interpretation 
of this provision will add to the ever-evolving body of 
case law on the assessment of documentation and 
Country of Origin Information by decision-makers 
within the asylum process. 

Practical Pointers for Submission and Presentation 
of COI to ORAC/RAT

  

Ensure that all Country of Origin Information is 
relevant, accurate, current and from a reputable and 
independent source i.e. from a recognised human 
rights organisation or UNHCR as opposed to an 
organisation with a bias, personal interest or 
agenda. For guidance on sourcing of Country of 
Origin Information, James O’Sullivan of the RDC 
has an excellent article in The Researcher, Volume 
4, Issue 1, March 2009, entitled ‘Source 
Assessment in COI Research’. A COI Network 
Booklet entitled ‘Country Information in Asylum 
Procedures: Quality as a Legal Requirement in the 
EU’ (2007) by Gábor Gyulai provides useful 
guidelines for determining the relevance, reliability 
& balance, accuracy and currency and transparency 
and retrievability of Country of Origin Information 
for the purpose of asylum applications. Another 
useful resource is a Report entitled ‘Use of Country 
of Origin Information in Refugee Status 
Determination: Critical Perspectives’ (May 2009) 
by the Immigration Advisory Service. It should also 
be noted that the RDC operate an independent and 
objective COI service available to all of the key 
asylum agencies. 

 

List and/or identify each piece of Country of Origin 
Information clearly in writing to the RAC/RAT in 
the Form 1/Form 2 - Notice of Appeal to the RAT. 

 

Highlight/underline the relevant paragraphs in 
Country of Origin Information and refer to them in 
any legal submissions to the RAC/RAT, stating 
how they are of relevance to the client’s claim for 
asylum. They are much easier to present and more 
likely to be considered. 

 

If an issue is raised at the interview (RAC) stage 
regarding the assessment of Country of Origin 
Information, ensure that it is addressed as fully as 
possible in the Notice of Appeal.   

 

Finally, remember quality is better than quantity.  

    
Recent Developments in Refugee and 
Immigration Law 

DEPORTATION, RIGHTS OF THE CHILD AND 
DRIP FEEDING INFORMATION 

E.E.E. & Ors v The Minister for Justice, Equality and 
Law Reform, High Court, Clark J., 2nd April 2009 
([2009] IEHC 160) 

DEPORTATION – INTERLOCUTORY INJUNCTION – 
REFUGEE LAW – MINOR ASYLUM APPLICANT – 
ACCOMPANIED MINOR – RIGHT OF CHILD TO APPLY 
FOR ASYLUM – CANDOUR – DRIP FEEDING OF 
INFORMATION – DEPORTATION OF PARENT OF 
MINOR ASYLUM APPLICANT 

Facts 
The applicants sought an interlocutory injunction 
preventing the deportation of the first named applicant 
(wife of the second named applicant and mother of the 
remaining applicants), pending the determination of the 
asylum applications of her two youngest children. The 
applicant was a native of Nigeria. At the time of 
seeking the injunction she had four children. The eldest 
was born in Nigeria and was included in the applicant’s 
asylum claim. The second eldest was born shortly after 
arriving in the State and she had her own asylum claim. 
The asylum claims of both parents and these two eldest 
children were all refused. They received proposals to 
deport in the usual way and applied for leave to remain.  

The applicant made no mention of the fact that she was 
pregnant with twins in her application for leave to 
remain. Neither did the applicant inform the Minister 
that she gave birth to twins in August 2008. The first 
named applicant was issued with a deportation order, 
and presented herself at the offices of the Garda 
National Immigration Bureau, as requested, but again 
made no reference to the fact that he now had twin 
babies. The first named applicant then made 
applications for asylum on behalf of her twin children. 
Shortly thereafter the applicant obtained an interim 
injunction restraining her deportation on the basis that 
the twins would be left unaccompanied in the State if 
she were to be deported, and that this would cause them 
to abandon their asylum applications. No mention was 
made of the fact that the children’s father was in the 
State. 

Held 
The Court refused the injunctive relief and all other 
relief sought. The Court stated that it did not make for 
the orderly application of a lawful immigration policy 
for a failed asylum seeker to conceal the fact of the 
birth of a child until the eve of his or her deportation, 
and thereby gain an advantage over those who act with 
candour or do not have children. The Court stated that 
an applicant who seeks to delay a deportation order in 
such a case must be in a position to show that the 
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Minister was informed of the changed circumstances 
relating to the pregnancy and the birth of the child and 
any proposed asylum application on behalf of that child. 
The appropriate path would have been for the first 
named applicant to notify the Minister of the pregnancy 
or the birth and seek a revocation of the deportation 
order on the basis of new information. It was apparent 
that the interim injunction was secured on the basis of a 
false averment that the twins had no other parent or 
guardian in the State, when their father was in the State. 
It seemed to the Court that the first named applicant 
deliberately withheld information from the Minister 
until the last minute in an effort to frustrate the legal 
process. 

Obiter 
While the best interests of children are always of 
paramount importance, their best interests cannot be 
manipulated to trump the rights of the Minister to 
enforce a valid deportation order. It is not appropriate to 
provide information at the last minute on a “drip feed” 
basis. If applicants are genuine asylum seekers there is 
every benefit to having all family members considered 
on the same application. 

Cases Cited 
Agbonlahor v The Minister for Justice, Equality and 
Law Reform [2007] IEHC 166 
Akujobi v The Minister for Justice, Equality and Law 
Reform [2007] IEHC 19 
AO & DL v The Minister for Justice, Equality and Law 
Reform [2003] 1 IR 1 
Dada, Unreported, High Court, O’Neill J 
Mamyko, Unreported, High Court, Peart J 
N v Secretary of State for the Home Department [2005] 
2 AC 296 
Nwole v The Minister for Justice, Equality and Law 
Reform [2003] IEHC 72 
P, B & L v The Minister for Justice, Equality and Law 
Reform [2002] 1 IR 164 

***                   

CREDIBILITY FINDINGS IN REFUGEE STATUS 
DETERMINATION 

M.G.U. v The Refugee Appeals Tribunal & Ors, High 
Court, Clark J., 22nd January 2009 ([2009] IEHC 36) 

JUDICIAL REVIEW – LEAVE – CERTIORARI – REFUGEE 
LAW – REFUGEE APPEALS TRIBUNAL – FAIR 
PROCEDURES – FAILURE TO PUT – COUNTRY 
INFORMATION – CREDIBILITY – SECTION 11B 
REFUGEE ACT 1995 – MEDICAL REPORT - 
BANGLADESH 

Facts 
The applicant claimed to fear persecution in Bangladesh 
because of his membership of the Bangladesh Awami 
League. The applicant claimed that his family was 
financially comfortable causing it to be targeted for 
corrupt prosecution, that his father had refused to pay a 
“ransom” and that, as a result of trumped up murder 
charges, the applicant, his father and his brother had 
been unfairly tried for murder, and sentenced to 
imprisonment. The Commissioner found that there was 
no evidence that the applicant’s conviction was unjust 
and found that the applicant was fleeing prosecution 
rather than persecution, and that the applicant lacked 
credibility as he had little knowledge about the 
Bangladesh Awami League. Also, adverse inferences 
were drawn from the fact that the applicant did not seek 
asylum on arrival in the State. The applicant did not 
seek asylum until he was arrested for a separate matter, 
claiming that he had been advised that no one from 
Bangladesh got refugee status in Ireland.  

The Tribunal affirmed the Commissioner’s 
recommendation, finding that the applicant’s 
knowledge of the League was very poor, that a letter 
purported to be from the President of the League 
contradicted the applicant’s own evidence; that the 
applicant’s reason for not seeking asylum immediately 
on arrival in the State was not credible, and that the 
applicant was fleeing prosecution rather than 
persecution. The applicant challenged the decision on 
the bases (a) that there was a breach of fair procedures 
in that he should have been alerted to the fact that the 
letter from the League’s President was in doubt; (b) that 
there was a flawed and selective treatment of the 
country information; (c) that the Tribunal had failed to 
consider the medical evidence and gave no explanation 
why a medical report was being discounted; (d) that the 
Tribunal made errors of fact, particularly in relation to 
the finding that the applicant fled Bangladesh before the 
trial when he in fact merely left his home town; and (e) 
that the Tribunal failed to take account of the 
applicant’s past mistreatment.   
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Held 
The Court refused leave, holding that every opportunity 
had been afforded to the applicant to make his case that 
he was a victim of persecution rather than prosecution. 
With regard to the first argument, in the Court’s view as 
the Tribunal did not rely on any new or undisclosed 
document to arrive at its conclusions, there was nothing 
unfair or improper in assessing the appeal on the basis 
of the documents before it, and there was no provision 
under the appeal process for the Tribunal to enter into 
correspondence with the applicant. With regard to the 
medical report matter, the Court held that the Tribunal’s 
decision was based on many different pieces of 
evidence and did not centre on the contents of the 
medical report. The Court held that the Tribunal was 
obliged to consider the applicant’s explanation for why 
he didn’t apply for asylum sooner and that there was 
ample evidence for the Tribunal’s finding that the 
applicant was not a refugee. 

Obiter 
It is doubtful whether the argument that the Tribunal is 
obliged to warn an applicant that his appeal might fail 
on a particular point is an argument that could 
legitimately be made in the context of a paper based 
appeal under Section 13(6) of the Refugee Act 1996.  

Cases Cited 
Idiakhuea v The Minister for Justice, Equality and Law 
Reform [2005] IEHC 150 
Khazadi v The Minister for Justice, Equality and Law 
Reform & Ors, Unreported High Court, Gilligan J, 19th 

April 2008 
Kikumbi v The Refugee Applications Commissioner & 
Anor [2007] IEHC 11 
Moyosola v The Refugee Applications Commissioner & 
Ors, [2005] IEHC 218 

*** 
O.A.O. v The Minister for Justice, Equality and Law 
Reform & Anor, High Court, Clark J., 13th February 
2009 ([2009] IEHC 82)  

JUDICIAL REVIEW – CERTIORARI – LEAVE - REFUGEE 
STATUS DETERMINATION – REFUGEE APPEALS 
TRIBUNAL – GENDER RELATED PERSECUTION – 
CREDIBILITY – ACCOMPANIED MINOR – FAILURE TO 
CONSIDER CHILD’S APPLICATION 

Facts 
The Nigerian applicant claimed to fear being forced to 
marry an elderly Muslim Imam and that she and her 
baby would be at risk of being killed by her father, who 
believed in honour killings, or by the influential Imam. 
The applicant claimed that her boyfriend was 
kidnapped, after which she fled to the State. The 
Refugee Applications Commissioner refused the 
application for reasons of credibility. The Refugee 
Appeals Tribunal affirmed this decision, finding that 

credibility issues arose in relation to (a) the applicant’s 
knowledge of the Muslim faith, (b) the period between 
her boyfriend’s arrest and her departure, and (c) the 
applicant’s travel to Ireland.  

The applicant challenged the Tribunal’s decision on the 
grounds (i) that there was a flawed treatment of 
credibility; (ii) that the Tribunal made a bald finding 
under Section 11B(c) of the Refugee Act 1996; (iii) that 
the Tribunal failed to consult country information; and 
(iv) that the Tribunal failed to consider the risk to the 
applicant’s child. 

Held 
The Court refused leave, finding (a) that the paucity of 
the applicant’s knowledge of the Muslim faith had to be 
assessed in light of the fact that her religion and 
conversion were central to her claim, and that it was not 
necessary for the Tribunal to explicitly state that it 
found the applicant’s account of the period after her 
boyfriend’s arrest to be implausible as it was clear from 
a holistic reading of the decision that this was one of the 
credibility issues; (b) that there was not a bald Section 
11B finding as such as the decision maker had regard to 
a specific subsection, and the finding had a clear nexus 
to the findings in relation to the applicant’s travel to the 
State (Ajoke distinguished); (iii) that while it is a matter 
of good practice to assess credibility in light of the 
objective evidence, it would have been an exercise in 
futility for the Tribunal to have gone on to consider and 
assess the country information in the instant case as her 
claim fell at the first hurdle; and (d) there was no merit 
in the complaint that the daughter had not been 
considered as the child’s case was treated as being 
subsumed by the mother’s case, and was precisely the 
same claim as the mother’s.  

Cases Cited 
A.N. & Ors v The Minister for Justice, Equality and 
Law Reform & Anor [2004] IEHC 433 
Ajoke v The Refugee Appeals Tribunal, Unreported, 
High Court, Hanna J, 30th May 2009 
B.V.E. & Anor v The Minister for Justice, Equality and 
Law Reform [2008] IEHC 230 
Imafu v The Refugee Appeals Tribunal [2005] IEHC 
416 
Ojuade v The Refugee Appeals Tribunal, Unreported, 
High Court, Peart J, 2nd May 2008 
S.M. v The Refugee Appeals Tribunal [2005] IEHC 216 

***         
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JUDICIAL REVIEW OF THE REFUGEE 
APPLICATIONS COMMISSION AND THE 
AVAILABILITY OF AN ALTERNATIVE 
REMEDY 

A.K. v The Refugee Applications Commissioner, 
Unreported, Supreme Court, 28th January 2009 

JUDICIAL REVIEW – APPEAL – CERTIORARI – POINT 
OF LAW OF EXCEPTIONAL IMPORTANCE IN THE 
PUBLIC INTEREST – ALTERNATIVE REMEDY – 
REFUGEE APPLICATIONS COMMISSIONER - PRIOR 
EXISTENCE OF APPEAL TO THE REFUGEE APPEALS 
TRIBUNAL – FAIR PROCEDURES  

Facts 
The applicant appealed pursuant to Section 5(3)(A) of 
the Illegal Immigrants (Trafficking) Act 2000 and the 
High Court granted leave to appeal having certified that 
its decision involved a point of law of exceptional 
public importance and that it was desirable in the public 
interest that an appeal should be taken to the Supreme 
Court. The point of law certified was whether “In 
judicial review proceedings under s. 5 of the Illegal 
Immigrants (Trafficking) Act 2000 where an appeal 
against the decision of the respondent has also been 
taken by the applicant, ought the High Court, following 
a consideration of all the facts of the case, exercise its 
discretion to hold that the appeal is the more 
appropriate remedy where the issues raised by the 
applicant principally (but not exclusively) relate to the 
quality of the decision under review itself rather than a 
defective application of legal principles?” 

Held 
The Court dismissed the appeal, holding that the trial 
judge was entitled in law to exercise his discretion to 
refuse the application in a case such as that at issue, and 
hold that the appeal available was a more appropriate 
remedy, where the issue raised by the applicant 
principally (but not exclusively) related to the quality of 
the decision. The Court stated that a point of law 
certified under s. 5 was not to be considered in the 
abstract but had to be interpreted and applied with 
respect to the facts and circumstances of the case.  The 
Court stated that whether an order for certiorari should 
be made will depend on the consideration of the factors 
referred to by Denham J in Stefan, those factors being 
(a) the existence of an alternative remedy, (b) the 
conduct of the applicant, (c) the merits of the 
application, (d) the consequences to the applicant if an 
order of certiorari is not granted, and (e) the degree of 
fairness of procedures. The Court also stated that the 
following statement of O’Higgins CJ in The State v 
Dublin Corporation [1984] IR 381 was an important 
statement of the law:   

“…there may be cases where the decision 
exhibits an error of law and a perfectly simple 
appeal can rectify the complaint, or where 
administrative legislation provides adequate 
appeal machinery which is particularly suitable 
for dealing with errors in the application of the 
code in question. In such cases, while retaining or 
with the power to quash, a Court should be slow 
to do so unless satisfied that, for some particular 
reason, the appeal or alternative remedy is not 
adequate.” 

The Court found that while the claimed breach of fair 
procedures in Stefan – a failure to translate a key 
document - was self evidently a serious matter as it 
would undermine the integrity of the appeal system if 
the State could gloss over the failure to translate key 
documents, the basis on which the appellant in the 
instant case claimed there was a want of fair procedures 
was the claim that the Commissioner did not take 
sufficient account of the fact that the appellant’s mother 
had been granted refugee status, and what weight ought 
to be attached to the mother’s case was a matter for the 
Commissioner. The Court noted that the appellant had 
not in fact made this case to the Commissioner. 

Cases Cited 
Stefan v The Minister for Justice [2001] 4 IR 203 
The State v Dublin Corporation [1984] IR 381 
AMT v The Refugee Appeals Tribunal 

***                  
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A.D. v The Refugee Applications Commissioner & 
Ors, Unreported, High Court, Cooke J, 27th January 
2009 

JUDICIAL REVIEW – CERTIORARI – LEAVE - 
ALTERNATIVE REMEDY – REFUGEE APPLICATIONS 
COMMISSIONER - FAIR PROCEDURES  

Facts 
The applicant sought leave to apply for certiorari 
quashing the decision of the Refugee Applications 
Commissioner recommending that she not be declared a 
refugee. The Applicant had also lodged an appeal to the 
Refuge Appeals Tribunal. The applicant claimed that 
there were the following errors of law/infringements of 
the right to fair procedures: (1) that the wrong test was 
applied in respect of credibility; (2) that the 
Commissioner failed to apply part of the UNHCR 
Handbook; (3) that the Commissioner failed to properly 
consider the medical evidence; (4) an improper standard 
of proof was applied; (5) that adverse credibility 
inferences were drawn from minor inconsistencies; (6) 
that adverse credibility findings were made that were 
speculative; (7) that no proper regard was had to a 
corroborating affidavit of the applicant’s sister; and (8) 
that the Commissioner failed to assess the claim in 
respect of race/ethnicity. 
Held 
The Court refused leave, finding that the alternative 
appeal to the Refugee Appeals Tribunal was manifestly 
the more suitable remedy. The Court found that each of 
the alleged flaws went to the quality of the 
Commissioner’s decision, to his approach to the 
assessment of credibility, and to the interpretation and 
balancing of the evidence before him, that the grounds 
did not allege any fundamental mistake of law vitiating 
the Commissioner’s exercise of jurisdiction, and that no 
legal principle or right had been infringed that was 
incapable of being cured by a rehearing on appeal. 

Obiter 
The Court surveyed the case law, and set out the 
following points in relation to deciding on the 
availability of an appropriate remedy: 

(a) Where the legislature has put in place an 
administrative and quasi-judicial scheme 
postulating only limited recourse to the courts, 
certiorari should not issue if that statutory 
procedure is adequate and more suitable to meet 
the complaints upon which the application for 
judicial review is based. 

(b) The fact that an appeal against the impugned 
decision or measure is available to an applicant is 
not of itself a bar to the issue of certiorari by the 
High Court. 

(c) The Court should not exercise its discretion to 
refuse certiorari to quash a bad decision if its 

continued existence may produce damaging legal 
effects. 

(d) For the High Court to intervene in a statutory 
two-stage procedure such as is provided in 
planning and asylum matters, it is not sufficient 
to point to an error within jurisdiction on the part 
of the decision maker at first instance.  Some 
extra flaw in the decision must be shown such as 
to indicate that the decision maker has acted out 
of jurisdiction and in disregard of one of the 
principles of natural or constitutional justice. 

(e) The essential question is whether the available 
remedy by appeal is the more appropriate 
remedy. 

(f) A variety of factors fall to be considered in 
assessing the appropriateness of the remedies 
including; the nature and scope of the appeal and 
the stage in the statutory scheme at which it 
arises; whether it includes an oral hearing; the 
type of error sought to be challenged in the 
decision and whether it can be remedied on 
appeal. 

(g) The fact that an appeal does not provide for an 
oral hearing, while relevant, is not itself a ground 
for granting relief. An oral hearing is not always 
an essential ingredient of a fair appeal. 
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J.M. v The Refugee Applications Commissioner 
& Anor, Unreported, High Court, Cooke J, 27th 

January 2009 

JUDICIAL REVIEW – CERTIORARI – LEAVE - 
ALTERNATIVE REMEDY – REFUGEE APPLICATIONS 
COMMISSIONER - FAIR PROCEDURES 

Facts 
The applicant sought leave to apply to quash by way of 
judicial review the Commissioner’s recommendation 
against declaring him to be a refugee. The applicant 
claimed to be a national of Zimbabwe and a member of 
the MDC. The Commissioner’s decision turned on a 
finding that the applicant was entitled to Mozambique 
citizenship because his father was born in Mozambique, 
and that the applicant could therefore seek the 
protection in this second country. As the applicant had 
sought asylum in the UK before seeking asylum in 
Ireland, Section 13(5) and (6) of the Refugee Act 1996 
as amended applied with the result that the applicant 
would not have an oral hearing on appeal. The applicant 
appealed to the Tribunal as well as seeking judicial 
review.  

The applicant sought to challenge the Commissioner’s 
decision on three grounds: (1) that the Commissioner 
breached fair procedures in not disclosing documentary 
information, and that in particular an extract from a 
document entitled Citizenship Laws of the World, was 
not disclosed, the accuracy of which would have been 
challenged and rebutted; (2) that the Commissioner 
breached fair procedures in proceeding to finalise the 
decision without waiting for original documents to 
arrive from the UK; and (3) that the Commissioner 
breached fair procedures in failing to put to the 
applicant a number of matters fundamental to the 
finding in respect of dual nationality. The 
Commissioner’s interviewer asked the applicant only 
one question in relation to his father’s being from 
Mozambique. 

Held 
The Court granted leave, agreeing with Hedigan J in the 
B.N.N. case that it is only in rare and limited 
circumstances that it should be necessary and 
appropriate for the High Court to intervene in the 
asylum statutory scheme by the issue of certiorari, but 
finding that the case may, on balance, come within the 
category of cases where it may transpire to be 
justifiable to grant relief by way of judicial review. The 
Court noted the following factors: (a) the appeal to the 
Tribunal would be without an oral hearing; (b) there 
was a major discrepancy between the significance of the 
dual nationality finding in the Commissioner’s decision 
on the one hand, and the almost total absence of any 
significance attributed to the question of the applicant’s 
father’s ability to reacquire Mozambique nationality for 
the benefit of the applicant in the course of the 

Commissioner’s investigation and interview; and (c) it 
was arguable that reliance on a documentary source 
such as the Citizenship Laws of the World document, 
without that being put to or disclosed to the applicant, 
where the availability of Mozambique nationality was 
being considered as a possible reason to reject the 
claim, brought the complaint within the realm of a 
serious breach of fair procedures akin to the non-
translation of a material document in the Stefan case.  

The Court did not grant leave in relation to the claim 
that the Commissioner breached fair procedures in 
proceeding to finalise the decision without waiting for 
original documents to arrive from the UK as the 
Commissioner’s decision did not turn on the documents 
in question. 
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