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Sour ce Assessment in COl Research

James O 'Sullivan
Refugee Documentation Centre

Introduction

I’ve been involved with training in the field of Country
of Origin Information (COI) research for over two years
now as pat of my work with the Refugee
Documentation Centre. Amongst the many subjects that
my trainer colleagues and | cover in the COI courses we
provide is the subject of source assessment. I’ve found
that participants who attend our courses generally
respond to the material on source assessment in a very
positive way as it reflects rea and practical concerns
which crop up frequently in their everyday work.

We all need information, whether we work as decision-
makers, legal counsel or researchers in RSD. We need
information about the countries asylum seekers come
from and have transited through. We need information
about the laws in such countries and the application of
same, about the political and human rights situation
there, about economic and cultural conditions and so
forth. But we don’t just need information of any old
kind or from any old source; we need information that
is accurate and current, originating from sources we can
rely on. This is where the technique of source
assessment comes in, for how else can we tell if a
source is to be trusted or if the information carried by
that source is really accurate and up-to-date?

The article which follows will outline the main
guidance we provide on the subject of source
assessment in the training courses we do. It is intended
to be introductory in nature, as the subject of source
assessment is complex and the act of assessing a source
one which is best ‘taught’ and indeed learned by doing
rather than by reading.

1. COI research and the Internet

Let’s start by going back to go forward. In the early
days of COlI research, the information available to RSD
professionals was limited and usually in hardcopy form.
COlI research was something decision-makers and legal
counsel did as a minor addendum to their other duties.
The full-time, dedicated COI researcher was avery rare
creature. But this all changed with the advent of what
has since been dubbed the ‘Information Revolution’
which started to take hold in the 1990s and which has
continued apace since. It is a revolution characterised,
of course, by therise of the Internet.

Since the 1990s, the Internet has become the key tool,
often the only tool, used by decision-makers, lawyers,

NGO staff and COI researchers (now no longer so rare)
to locate useful and reliable information about the
situation in the countries asylum seekers come from or
have transited through. In turn, the impact upon the way
and the extent to which COI is used in the
determination process itself, as Gabor Gyulai of the
Hungarian Helsinki Committee has recognised, has
been profound:

“Thanks to the advancement of information technology
and the world-wide accessibility of the internet, now
thousands of reports and newsprints are available within
a click of a button. It is possible to find detailed
information even on something that happened yesterday
in a remote location thousands of kilometres away. The
internet opened a great horizon of opportunities to use
COl as determining factual evidence in asylum
procedures, which enables authorities to confirm
asylum-seekers’ statements in a much more detailed
way than previoudly.” (Gyulai, Gabor (2007) Country
Information in Asylum Procedures, pg. 9)

While the internet has certainly opened up
unprecedented opportunities for locating COI, it is also
not without its shortcomings as a tool for serious
research. Quality control isthe mainissue. The absence
of any single authority or entity which checks the
quality and validity of the information being made
available means that the researcher is faced with a
challenging task. While the freedom for practicaly
anyone to say whatever they wish and then publish their
views on the World Wide Web is certainly the feature
which makes the Internet such a viable and vital
information tool, it is aso something which has
ramifications for the serious researcher. Phil Bradley
outlines the issues here:

“l...] As far as the information professional is
concerned there is no single authority which decides
what information should be made available [via the
internet], or in what form. As a result, individuals and
organisations are by and large free to do exactly as they
wish. Consequently, information may be sparse in some
subject areas, while there may be comprehensive
coverage in others, information may be current to
within a few moments or it may be years out of date:
information may be authoritative or wildly inaccurate;
much information will be of no use or may be offensive
or illegal in some countries.” (Bradley, Phil (1999) The
Advanced Internet Searcher’s Handbook, pg.4 - 5)

You only have to do a simple Google search on any
major asylum-typical issue to discover that this is
certainly the case. Youll have hundreds if not
thousands of results returned to you from as many
sources. Some sources will aready be known to you
and trusted, while others will be sources that you’ve
never encountered before, some doubtless containing
useful information. What should you do in such cases?
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It istempting to just look at it from the point of view of
‘pure information’ — if the information seems useful,
then you may reasonably enough decide to use it
regardless of what source it comes from. This is
problematic however, as you cannot isolate an item of
information from the source it has emanated from. The
source and the information are intrinsically linked in
COl research: if you take one, you are saddled with the
other. So, while the information in itself might appear
useful at first glance, it could come from an unreliable
or indeed, a dubious source. In a best case scenario,
information from an unreliable or dubious source may
very well be correct, but concerns about the source can
cast it in an adverse light and lead you and others to
harbour doubts about its accuracy and reliability. In a
worst case scenario, information from such a source
could simply be 100% wrong, miseading and
unreliable. This is, in essence, why the source
assessment technique is so crucial to employ at such
times.

2. Thetechnique of assessing sour ces

Source assessment essentially involves asking five
critical questions to yourself about the document or
report you’re found through your research and about the
source that the document or report has emanated from.

Thefive questions are:

WHO?- | WHO has authored/published the
document?

WHAT?- | WHAT kind of information does
the document contain?

WHY?- | WHY was thisinformation
nublished?

WHEN?- | WHEN wasthe information
produced and published?

HOW? - HOW was the information

' collected?

The process of seeking answers to these five questions
will involve you engaging thoroughly with the source,
its outlook and workings, and the answers you find will
assist you in coming to a conclusion as to whether the
source is likely to be trustworthy, and hence usable, or
not.

Note — The five questions outlined above and the
additional notes of explanation which appear below are
based on the origind work of the authors of
‘Researching Country of Origin Information — A
Training Manual’. See reference list below for further
details.

3. Who, what, why, when and how?
Let’s consider each of the five questions in more detail:

WHO? - Author/publisher of the information

When assessing a source, it is important to examine
who the author/publisher of a given piece of
information is. Is the information emanating from a
governmental source or from an NGO? From a media
source or a private individual? Establishing who the
source is will revea the possible ambitions or
restrictions the original author or publisher had, what
inherent slant or bias they may have followed etc. In the
case of a governmental source for instance, policy
considerations, such as a particular relationship that
state has with another, may colour their reporting and
lead them to be |ess objective than they might otherwise
be.

When examining the issue of who the author or
publisher of the information is, consider also who funds
the source and what the possible interests of the
financiers might be. This may suggest to you the degree
to which the source is able to maintain its impartiality
and independence. Examine aso the issue of the
source’s capacity to establish knowledge on the topic at
hand.

WHAT? - Content covered by the source

Ask yoursdlf if the source is publishing a fact-finding
mission report, a press release, an annual report on
human rights practices, a news article or other kind of
document, as the content will be dictated by the type of
report it is. You’'ll find that some sources focus their
reporting on specific countries, regions or topics. Again,
the issue of the source’s capacity to establish
knowledge on the subject should be considered here. A
good indicator of quality when it comes to content is
whether the information contained in the report can be
corroborated el sewhere.

WHY ? - Purpose of publication

This is an important consideration as most reporting
relating to human rights and asylum issues is not done
solely for the sake of information provision. Instead, the
bulk of reporting is done for one or more than one of
the following reasons:

e Toreport to donors

e Tofundraise

e To advocate

¢ To influence a particular government

e To create an instrument of foreign policy
o To effect the release of prisoners

e To inform asylum decision-makers
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In order to establish the motivation behind the
publication of something, try to find out more about the
official mission and mandate of the publishing
organisation. This will also help you to determine
whether the issues chosen by a source reflect a
particular and problematic bias on their behalf or just a
deliberately limited scope of reporting. Also, take a
look at the target group and audience of the publication.
Is it the general public, a certain government, policy-
makers, donors, human rights activists, UN
Committees, courts, decision makers?

Try to ensure that the information provided by a source
is based on observable facts and does not derive from
just their opinions or impressions.

Be ever mindful of the possible hidden intentions of
information producers. most human rights organisations
are aware that getting the facts right enables them to do
effective advocacy work, but there are still some
organisations that use dramatic language and
exaggerated clams in order to draw the public’s
attention to human rights violations.

WHEN? - Currency of the information

The currency of information, how up-to-date it is, is an
important element of good quality COI. A lot of COl is
perishable; information on some subjects can go out of
date very quickly as events in the country of origin
unfold. Even yesterday’s newspaper article can come to
be superseded by more immediate news of even more
recent events! In other cases and with regard to other
topics however, areport from three years ago might till
be accurate. This can be especially true of information
of an anthropological nature, for instance.

Consider how up-to-date the information is at the time
of publication as compared to when the information
upon which the report is based was collected. For
instance, in the case of fact-finding mission reports, the
report itself can sometimes be published months or
even years after the mission was completed. This is not
to say that information in such reports is completely
outdated and inaccurate, though it is advisable to
reference both the date of publication and the date of
the mission when referring to it in a decision or legal
submission.

HOW? - Methodology of information acquisition

The research methodology utilised by a source can be
an important indicator of its quality and reliability. Try
to find out how the author/publisher has gathered the
information and consider such factors as whether the
author got the information firsthand or based his work
on secondary sources, what kinds of secondary sources
he used and their quality, how the author selected and
cleared the information etc. Information on the
reporting methodology used enables you to assess
whether the source has an established knowledge base

about a particular situation and whether the information
has been carefully researched using a variety of sources.

It is also valuable to examine the writing style of the
source. Balanced and even-handed reporting is
generally expressed in appropriate language. The
language and style employed by a source can tell you a
lot about its bias and standpoint.

Now that we have outlined the main things to consider
when assessing a source, it is time to consider how, in
practical terms, you can go about establishing answers
to these kinds of questions.

4. “About Us”

The best place to begin to seek answers to the questions
outlined above is to go to the homepage of the source
you’re examining and look for an ‘About Us’ link.
Many, though not all, sources will include an ‘About
Us’ section and it usualy contains information about
the mandate of the organisation in question, how it is
funded, how it collects information etc. It may also
provide you with information about the individual
people involved, such as senior personnel within the
organisation or contributors to the website. The
information contained in this section will therefore be
invaluable to you in a practical sense when conducting
a source assessment and so is often the first and best
place to start your examination of a source.

AMNESTY

INTERNATIONAL

<o

[llustration 1: The ‘About Us’ link on the Amnesty
Inter national website (circled).

In addition, many websites also how contain an ‘FAQ’
section. ‘FAQ’ is short for ‘Frequently Asked
Questions’ and is the section of a website where
information is offered in response to the questions that
most regularly arise about the source and about the
work it undertakes. As such, the information contained
in this section will also be invaluable to you when
conducting a source assessment.
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[llustration 2: The links to the ‘About Us’ and
‘FAQ’ sections of the website of Forced Migration
Online (circled).

It is also advisable to ook to see if the website contains
a ‘Contact’ or ‘Contact Us’ link. If it does, it means you
can submit any guestions you may have to the source
itself — a handy feature to have if the website does not
contain all the information you need in the first place
when doing an assessment. A source may be slow to
respond to your message in some cases though, which
may present adifficulty if you are operating under tight
deadlines.

The inclusion of an ‘About Us’, ‘FAQ’ and ‘Contact
Us’ section on the website of a source is usually a good
indicator of that source’s commitment to working in a
transparent manner. Keep in mind however that the
inclusion of such sections is not enough in itself to
ensure that the source is reliable and appropriate to use
in an RSD context. Rather, it is the information you’ll
find there which will help you to answer the all
important who, what, why, when and how questions
and help you decide on the veracity of the source.

Lastly, some websites will not contain any ‘About Us’,
‘FAQ’ or ‘Contact Us’ links and so will prove difficult
to assess directly. You can try assessing such sources
indirectly however, by simply conducting a search
engine search to see what others are saying about it.
Thisis arecommended approach when doing all source
assessments anyway, but is especially appropriate in
instances where the source itself does not appear to be
forthcoming with information.

5. Identifying a dubious sour ce

All sources have an agenda, a focus or a bias particular
to them, even those core sources which are universally
consulted by us al when conducting COIl research.

Human Rights Watch is a good example of such a core
source. This organisation focuses on the promotion,
defence and protection of human rights and they
advocate squarely from that perspective. They are still a
reliable source of information however as they employ
high standards in their reporting and do not let their
particular bias colour the information they carry to such
an extent that we could consider their version of the
facts to be over-exaggerated or falsified for the sake of
furthering their cause. Indeed, much of the factual
information they carry can be verified elsewhere. So,
even though we know Human Rights Watch have an
agenda, an agenda which they make no secret of, we
can till rely on them as a source of COIl because of the
quality of their reporting and their commitment to
transparency.

Dubious sources, which may take a number of different
forms, tend to be the opposite of this. They tend to have
little or no commitment to transparency and offer little
or no information about themselves and how they work.
At worst, they may consist merely of the subjective
opinion of an individual who is not really qualified to
provide a reliable assessment of the facts and who may
not have even researched the issue a hand.
Furthermore, said individual’s agenda or bias may
colour hisher assessment to such a degree that it
borders on fiction.

Dubious sources, for the purposes of COI research, are
therefore ones which contain material that is almost
exclusively opinion-based, detrimentally coloured by
the agenda or bias of the author, and/or poorly
researched (if researched at all). Decision-makers,
lawyers and COI researchers should seek to avoid such
sources in their work. Instead, they should seek
information from sources that report responsibly, that
are well-researched and factually-based.

6. A note on Wikisand Blogs

One of the more interesting Internet-related
developments in the past number of years has been the
emergence of ‘wikis’ and ‘blogs’ on the world wide
web. Information from such sources is frequently
returned when conducting a search engine search on
specific COI topics, but RSD professionals have to take
particular care when considering the use of any
information from such sources.

‘Wikis’ are a web-page or collection of web-pages that
enable anyone who accesses to create or modify the
content contained there. Wiki is understood to be short
for ‘What | Know IS’ and is collaborative by nature.
Perhaps the best known example of a Wiki is
Wikipedia Thisis an interesting source to consider for
the purposes of learning about source assessment.
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The Free Encyclapedia

Wikipedia provides ample ‘About Us’ and background
information and so is clearly committed to the kind of
trangparency that marks out a good source. However,
when you consider how Wikipedia, in common with all
Wikis, collects the information it carries, it becomes
apparent that it is not suitable for use as a reliable
source of COI. The reason for this is that potentialy
anyone, qualified or unqualified, knowledgeable about
the subject or ill-infformed, can make information
available via Wikipedia. The information submitted
may be accurate, and in many cases is, but RSD
professionals cannot afford to rely on a source such as
this to locate reliable COI given that the source may
equally carry inaccurate, out-of-date, unreliable or false
information.

‘Blogs’, short for web-logs, are another kind of
information source which RSD professionals should
approach with caution. They are usually maintained by
individuals and take the form of an online diary or
commentary. They are opinion-based in nature and the
author of a particular blog may or may not be qualified
or even knowledgeable about the subject he/she is
writing about. BBC journalist Paul Reynolds, in a 2006
article on the subject of blogs, reflects upon the nature
of this particular communication phenomenon;

“Blogs do not really exist to provide people with the
"news and information" they want on current affairs.
They exist to agitate, to question, to swap information,
to provide leads and opinions, and generally to act as
guerrilla forces against the massed ranks of the
mainstream media. [...] They are not about providing
people with carefully sorted and sifted news.
(Reynolds, Paul (2006) Blogs: To trust or not to trust?)

Given the opinion-heavy nature of blogs therefore, and
associated concerns about the authorship and quality of
the information they carry, it is clear that such sources

are generally not suitable for use as COI.

7. Reasons to be cheerful

Thankfully, there are many circumstances during your
routine COI research when you won’t need to be overly
troubled by source assessment concerns. Y our office or
agency may have an approved list of sources or a
database containing reports which are deemed
appropriate for use as COI. If so, you can rest assured

that the sources carried there have been checked from a
quality perspective and so are safe for you to use
without there being too pressing a need for assessment
(though it is important that any such list is updated
regularly and that the sources listed are monitored). The
material made available through the Refugee
Documentation Centre’s Electronic Library is likewise
safe to use as the researchers here take great care in
selecting information for inclusion from only the most
reputabl e sources.

The task of COI research free from concerns about the
quality of the source is further made all the easier by the
availability of the Internet’s two dedicated COI Porta
websites: Ecoi.net and Refworld.

ecoi.net

Eurapean Cauntry of Origin Information Network

Refworld

The Leader in Refugee Decision Support

These are gateway websites for COI research and can
be considered to be COI-specific search engines in their
own right. Again, great care is taken in sdecting
appropriate documents and reports for inclusion on
these websites. As such, you can generaly take it for
granted that the sources returned to you when you
conduct a search on either portal are safe to use. Both
portals are visibly mindful of source assessment
concerns too, as both contain information about every
source they select for inclusion.

Of course, oversights and mistakes can happen from
time to time and reports can be included on the
databases and portals mentioned above that you may
find reason to question. In such circumstances, conduct
aroutine source assessment of your own and contact the
administrators of the database/portal to share your
concerns.

Conclusion

During a training session, we generaly finish the
section on source assessment by reminding course
participants that the act of doing COI research involves
keeping an open mind. We advise them to keep an open
mind about the search strategies they employ when
looking for COI and about the sources they consult at
the beginning of a search. In practice, this means that
they should feel free to look at whatever source they
think will help inform them about the research topic at
hand, whether that source is known to them on not.
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Many experienced COI researchers, particularly if
they’re working on a research topic they haven’t
worked on before, will look at Wikipedia entries to get
an overview of a situation and will examine the links to
other sources contained at the end of an entry. These
links may very well take them to more conventional and
reliable sources on the subject which they can then
explore and consider for use. As such, al sources are
worth exploring during the research phase and source
assessment concerns should not be seen as something
which limits you in any way during thisinitial phase.

Source assessment really comes into play at a later
stage in the process, when you’ve gathered and sifted
through the information and you’re preparing to draft
that asylum decision, lega submission or COI query
response. This is when you need to consider, critically
and earnestly, the quality of the information you’ve
found and the reliability of the sources you intend to
use. When in doubt, assess the source, because the
authority of the COIl you use in your decision, legal
submission or query response can only be as good as
the sources you chooseto rely on.
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Case C-465/07 M eki Elgafaji and Noor Elgafaji
v. Staatssecr etaris van Justitie, European Court
of Justice, 17 February, 2009

Satement by UNHCR

The Court of Justice of the EC (ECJ) delivered on
17/02/09, its judgment in the Elgafagi case concerning
the interpretation of Art. 15(c) of the Qualification
Directive, in conjunction with Art. 2(e), regarding
eligibility for subsidiary protection in cases of
indiscriminate violence. This case is very significant as
it is the first judgment of the ECJ addressing
substantive international protection concepts, in the
exercise of its jurisdiction over the EC asylum
instruments. The decision relates to a preliminary
reference from the Dutch Council of State, seeking a
ruling from the court on the scope of article 15(c),
which has raised difficult questions of interpretation of
the concepts of individual threat and indiscriminate
violence.

Summary of key points

The ECJ (Grand Chamber) ruled that Article 15(c) in
conjunction with Article 2(e) thereof, must be
interpreted as meaning that:

- Thereis no need for the applicant to demonstrate that
he/she is individualy or 'specifically’ targeted in order
to enjoy the protection of Art. 15(c);

- The existence of the threat referred to in Art. 15(c)
can exceptionally be established where the degree of
indiscriminate violence characterising the armed
conflict reaches 'such a high level that substantia
grounds are shown for believing that a civilian, returned
to the relevant country or, as the case may be, to the
relevant region, would, solely on account of his
presence on the territory of that country or region, face
areal risk of being subject to that threat'.

The main points of the judgment include:

- a finding that Article 15(b) of the Directive
corresponds, in essence, to Article 3 of the ECHR and
by contrast, the content of Article 15(c) is different
from that of Article 3 of the ECHR;

- Confirmation of the need for an independent
interpretation of Art. 15(c) - athough this should be
interpreted 'with due regard for fundamental rights, as
they are guaranteed under the ECHR'.

- The ECJs interpretation refers to the Preamble (in
particular the right to asylum enshrined in recital 10)
and the core provisions of the Qualification Directive
but no reference to or reliance on the drafting history of
the Qualification Directive;
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- Comparison of the three types of ‘serious harm’
defined in Article 15 of the Directive to conclude that,
while Art. 15(a) and (b) cover situations in which the
applicant for SP is specifically exposed Article 15(c)
covers amore general risk of harm;

- Interpretation of the word ‘individual’ as covering
harm to civilians 'irrespective of their identity', where
the degree of indiscriminate violence reaches such a
high level that a civilian, by his’lher mere presence in
the given areafaces areal risk

- Clarification that the situation of indiscriminate
violence can be country wide but also localized in a
specific region;

- Interpretation of recital 26 of the Preamble as
allowing - by the use of the word ‘normally’ - for the
possibility of an exceptiona situation which would be
characterised by such a high degree of risk that
substantial grounds would be shown for believing that
that person would be subject individually to the risk in
guestion (and by implication, finding that recital 26
does not serve to create a requirement to show or raise
the threshold for specific targeting of an individual);

- Clarification that the level of indiscriminate violence
to be shown by the applicant will depend on the degree
of individualization of the threat: the more the applicant
is able to show that he is individually targeted 'the
lower the level of indiscriminate violence required for
him to be eligible for subsidiary protection’;

- Different factors such as the possibility of an internal
flight alternative (IFA) or the indication that the person
has already been subject to serious harm, may be taken
into account for the individual assessment of an
application for subsidiary protection. The level of
indiscriminate violence required for éligibility for
subsidiary protection may be lower in light of such
indication;

- The interpretation of 15(c) is fully compatible with
the ECHR, including the case-law of the ECtHR
relating to Article 3 of the ECHR. In this regard the
ECtHR refers explicitly to paragraph 115 of N.A. v UK
where the ECtHR clarifies that aviolation of Art. 3 may
be found if a person is returned to a general situation of
violence;

- The domestic court has the obligation under EC law
to seek to carry out an interpretation of nationa law
consistent with the Qualification Directive even when it
has been transposed after the facts giving rise to the
dispute (which was the case in the Netherlands
regarding the Elgafagi case).

UNHCR's position

Given the above, UNHCR considers the judgment to be
generally positive although, in certain circumstances,
the level of indiscriminate violence required to benefit

from subsidiary protection under Art. 15(c) may be
relatively high and difficult for applicants to
demonsgtrate. In this respect, it is to be expected that
updated and precise country of origin information will
become even more important in the adjudicating of
cases under this provision as interpreted by the
European Court of Justice.

UNHCR welcomes the guidance provided by the Couirt,
which will assist States in the determination of asylum
claims from people fleeing situations of indiscriminate
violence. The Office expects that the decision will have
an important positive impact on the interpretation of
international refugee law in the EU context, as it helps
to clarify a complex provision in the Qualification
Directive.

UNHCR's position was made public in January 2008 in
a statement on the questionsinissuein thecaseand is
available on the internet at

thttp://www.unhcr.org/protect/PROTECTION/479df953

2.pdf (also available viawww.unhcr.org/eu).
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Medical evidencein the asylum process - recent
developments

) David Leonard, BL
I‘ david.owen.leonard@gmail.com

The importance of medical evidence

1. Medical or psychiatric evidence can be very
important supporting evidence of an asylum seeker’s
account of past harm. In M.K. v Minister for Justice
(Unreported, High Court, McGovern J, 23 January
2008), a judgment on a leave application, the applicant
challenged a Refugee Appeals Tribunal decision. After
determining that the applicant had not established
substantial grounds for contending that the decision was
invalid, McGovern J stated at paragraphs 17 and 18:

“17. There is one other feature of this case which |
believe to be of some significance. In her grounding
affidavit the applicant says that she is in an
extremely traumatised and wvulnerable state as a
result of the physical and sexual abuse that she
suffered in the DRC. She says that she attended a
psychologist with a view to obtaining a medical
report, and acknowledges that she did not obtain a
report. She says that ‘.| lost contact with my
psychologist’. She found it extremely traumatic to
speak about her experiences to anyone and that she
continues to find this matter extremely difficult and
humiliating. On the 10th June, 2005, the applicant's
solicitors wrote to the second named respondent
stating, inter alia ‘..We intend submitting a
psychologist's report from Irin  McNulty, S.
Brendan's Hospital . In the appeal against the RAC
decision the applicants solicitor stated ‘as a result
of their political beliefs and activities, she described
how she was arbitrary (stet) arrested, detained and
interrogated without due process and brutally and
repeatedly raped and tortured at the hands of the
opposition Rassemblement Congolaise pour de
Democratie (hereinafter ‘RCD’) and its supporters.
(In this regard, the appellant is attending a
psychologist in &. Brendan's Hospital and a
psychological report will be submitted as soon as
the same are forthcoming).’

18. Despite the fact that the plaintiff claims that she
was raped and mutilated, and that she was
attending a psychologist, no medical evidence was
produced before the RAC or the RAT. The court
acknowledges that it is extremely difficult and
traumatic for victims to sexual assaults (particularly
multiple sexual assaults used as an instrument of
war) to recount those events. Most applications for

asylum necessarily involve the recounting of painful
events which led to the applicant coming to this
jurisdiction and seeking refugee status. There is no
other way in which such claims can be evaluated.
While the court acknowledges the difficulty for
applicants in having to recount painful details from
their past, it is necessary that this be done to
properly evaluate the application. The failure to
produce a report from the psychologist in this case
issignificant. It isnot at all clear what the applicant
meant in stating in her affidavit ‘1 say that | lost
contact with my psychologist’. The burden of
proving that she is entitled to refugee status lies on
applicant, and the legislature has held that she must
show substantial grounds for contending the
decision of the decision making body be impugned,
before she can be granted leave. In the light of the
findings made by the RAC, and the lack of
corroborative evidence to support the applicants
account, it is extraordinary that she did not produce
medical evidence when she had in fact attended a
psychologist and when there might have been some
medical evidence to corroborate her claim.”

2. That judgment provides an indication of the
importance which can attach not only to medica
evidence but also to a lack of medical evidence. The
judgment should also serve as a cautionary reminder to
practitioners of the risk that is undertaken when a
decision-maker is told that a medical or psychiatric
report is being obtained and then that report is not
submitted (for whatever reason). It is dways a risk to
tell a decision-maker that a report is being obtained
because the contents of the report may not assist the
applicant or the contents could turn out to be double-
edged or even harmful. Then an inference may be
drawn from no report being submitted. However in
many cases medical evidence will be supportive,
sometimes significantly supportive of an applicant’s
claim of past harm.

The I stanbul Protocol

3. Paragraph 186 of the Istanbul Protocol appears
directly under the heading “Examination and evaluation
following specific forms of torture” and states:

“The following discussion is not meant to be an
exhaustive discussion of all forms of torture, but it is
intended to describe in more detail the medical
aspects of many of the more common forms of
torture. For each lesion and for the overall pattern
of lesions, the physician should indicate the degree
of consistency between it and the attribution given
by the patient. The following terms are generally
used:

(a) Not consistent: the lesion could not have been
caused by the trauma described;
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(b) Consistent with: the lesion could have been
caused by the trauma described, but it is non-
specific and there are many other possible causes;

(c) Highly consistent: the lesion could have been
caused by the trauma described, and there are few
other possible causes;

(d) Typical of: thisis an appearance that is usually
found with this type of trauma, but there are other
possible causes;

(e) Diagnostic of: this appearance could not have
been caused in any way other than that described. ”

4. Paragraph 186 starts with a sort of disclaimer and
then sets out a scale of assessment. Idealy a medical
report will use the language of that scale when
describing the likelihood of scars or marks having been
caused in the manner alleged by the applicant. The scale
goes from (a) to (e); from the least applicant-friendly
“not consistent”, to the highest “diagnostic of”. In
between lie “consistent with” which is certainly of
benefit to applicants, and then on up into the level of
probable cause with “highly consistent” and the even
more probative term “typical of”. SPIRASI reports are
prepared by physicians who are fully familiar with the
meaning of the terms of the scale and their significance.
However one might suspect that not al generd
practitioners would be similarly familiar with those
terms and it could prove useful for Solicitors when
requesting a medical report from a GP to furnish them
with a copy of paragraph 186 of the Istanbul Protocol
and to request that it be followed.

Recent case law

5. There is a line of cases in which decisions of the
Refugee Appeals Tribunal have been found to be
invalid (or leave has been granted to argue they are
invalid) for failure to explain adequately why medical
evidence with a direct bearing on credibility is rejected
or why the applicant’s account is not accepted in light
of the medical evidence. These were cases in which
there was certainly material before the decision-maker
to ground an adverse finding on credibility, but in
which the High Court took the view that the medical
evidence was such that had it been properly and fully
considered, it could have tipped the scale in the
applicant’s favour. Thus it should have been dealt with
specifically, the decision-maker should have been
explicit about whether it was accepted and if not
accepted why that was the case.

6. In Khazadi v Minister for Justice the applicant
challenged a Tribunal decision on the basis that the
medical evidence in that case had not been properly
considered. In that case, a series of medica reports
including one from SPIRASI and a GP were not
considered directly by the Tribuna Member in

assessing credibility. There were five reasons given by
the Tribuna Member for the negative credibility
findings in that case and having made those findings,
the Tribunal Member then went on to refer to the
medical reports. He concluded in relation to the
SPIRASI report in that case that the contents of the
report which found that there were scars on the
applicant consistent with the story he had provided, was
not “evidence” of the fact that the applicant was
subjected to torture. The Tribunal Member then went
on to find that the Tribunal, having had the benefit of an
oral hearing and copies of the country information, was
entitled to take the view that he did not agree with the
contents of the medical reports.

7. In the judgment on the leave application in Khazadi v
Minister for Justice (Unreported, High Court, Mac
Menamin J, 2 May 2006), Mac Menamin J stated at

page 14

“Prima facie the signs of mistreatment or torture
tended to support the applicant's account of events.
It has been contended that there were relevant
considerations which went to the issue of credibility.
However it is arguable that what is absent is any
indication that relevant medical material and
evidence helpful to the applicant's case was taken
into consideration or weighed in the balance in the
determination of the Tribunal. It is also arguable
that it is insufficient for a tribunal member in
rejecting important evidence to fail to give reasons
for such rejection and that is insufficient merely to
state that such evidence is being disregarded
because the tribunal members has had the benefit of
an oral hearing and being given copies of country of
origin information and documents submitted by the
applicant and the commissioner. See Zhuchkovoa v.
Refugee Appeals Tribunal (Unreported, Clarke J.,
26 November, 2004).”

8. In Khazadi v Minister for Justice (Unreported, High
Court, Gilligan J, 19 April 2007) Gilligan J, after
hearing the substantive judicial review application,
determined that the applicant was entitled to an order of
certiorari. Gilligan J stated at page 8:

“Now, | take the view in the circumstances that
arise that the Tribunal Member in considering any
assessment of the Applicant’s credibility was
required to consider, as part of his deliberations,
the medical evidence in total that was before him
and was obliged as part of a rational analysis to
explain having considered the medical evidence
along with the other evidence that was before him
why in the view of the Tribunal Member the
Applicant was not telling the truth and his
credibility was undermined. ”
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9. Gilligan Jwent on to state at page 9:

“I take the view that as regards the content of
paragraph 36 of the decision where the Member
refers to the fact that the decision had been reached
in the light of records and reports that were
submitted to the Tribunal it is not sufficient on the
vital issue as to the Applicant’s credibility and the
vital issue of the totality of the medical evidence that
was before him for the Member, simply, to say
without rationalising the basis of his decision that
the decision was made in the light of certain reports
which, in effect, are unidentified.

My overall conclusion is that the medical evidence
that was before the Tribunal Member should have
been considered, weighed in the balance and a
rational explanation given as to why it was being
rgected in circumstances where the Tribunal
Member was making a finding that the Applicant
was not credible.”

10. In N.M. v Minister for Justice (Unreported, High
Court, McGovern J, 7 May 2008), a decision on aleave
application, McGovern J stated at page 5:

“The decision of the Tribunal member in this case
runs to thirteen pages. It sets out a comprehensive
statement of the facts and background to the
application. The report deals with issues of
credibility and states why the Tribunal member
made adverse findings on credibility issues.”

11. McGovern J found no fault with the adverse
credibility findings in that Tribunal decision. McGovern
Jstated at page 6:

“In my view the adverse findings on credibility
would not make the decision of the Tribunal
Member reviewable.”

12. McGovern Jthen went on to state at pages 6 to 8:

“9. Medical reports were submitted in this case
which tended to show that the applicant was
suffering from Post Traumatic Stress Disorder. The
Tribunal member took these into account and said
he considered ‘... all these medical reports in full
and in detail ".

10. One of the matters that troubles me about the
Tribunal member's decision is that he refers to the
Istanbul Protocol, 9th August, 1999, and the way in
which it deals with examinations and evaluations
following specific forms of torture and the meaning
to be attached to words such as ‘not consistent’,
‘consistent with’, ‘highly consistent’, ‘typical of’
and ‘diagnostic of’. The medical report of Dr.
Dennehy uses the words ‘consistent with’ at one
point, but it is in the context of describing his
agitation and distress and how it affects his

concentration and memory. What Dr. Dennehy says
isthat ‘this would be consistent with typical features
of anxiety, particularly when they are sufficiently
severe, such as with Post Traumatic Stress Disorder

. ‘. But none of the medical reports appear to
suggest that the symptoms of anxiety or Post
Traumatic Stress Disorder are either consistent
with, or not consistent with, the account of torture
which he gave. Indeed, the medical legal report of
Dr. Finian O'Brien tends to support the applicant's
account of hisill-treatment in Ethiopia. He refersto
the scars on the applicant's body and says that the
applicant told him that the scars on his legs were a
direct result of the physical abuse he had received
at the hands of the Ethiopian authorities. In general,
the medical reports tend to support the applicant's
account although they are not conclusive. But it
seems to me that the Tribunal member approached
the medical reports on the basis that certain words
such as ‘consistent with” or ‘not consistent with’
were used, whereas, in fact, these words were not
used except in the single context | have outlined
above. The Tribunal member is entitled to weigh up
the account of the applicant and his credibility in
deciding whether to accept medical reports. But
where the medical reports appear to support the
applicant's claim, | think that it is incumbent on the
Tribunal member to specifically deal with the
medical reports and state why he does not accept
them.

11. It is no doubt true that the applicant's anxiety or
Post Traumatic Stress Disorder which was found by
the doctors, could be due to reasons other than
torture. But it seems to me that where the medical
evidence is significantly supportive of the
applicant's claim, that cogent reasons for rejecting
it should be furnished and, in my view, the Tribunal
member has failed to do this.” (Emphasis added)

13. In Ahmed v Refugee Appeals Tribunal (Unreported,
High Court, Cooke J, 15 January 2009), Cooke J made
some general remarks about the nature of the duty to
give reasons:

“In this particular case, being as | say a border line
case, what is of concern to the court today is, not only
the basis upon which the conclusion as to credibility
was reached, but also the way in which that
conclusion is expressed in the text of the contested
decision of the member of the Tribunal. It seemsto me
that the starting point in that regard is that the
obligation on a tribunal such as the Refugee Appeals
Tribunal when making a determination of this kind to
give reasons for its conclusion has in effect two
pur poses.
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In the first place it is to enable an applicant for
refugee status who is adversely affected by the
conclusion to know with sufficient detail and clarity
why the negative finding is being made against him or
her, including the reasons for rejection of the
principal or material factors upon which the claim to
a well grounded fear of persecution is based. And the
second element is that a decision of a tribunal of this
kind, which is susceptible of judicial review before the
High Court, must give the reasons for its decision in
sufficiently clear and concrete terms to enable the
High Court to exercise its judicial review jurisdiction
so that if the Court on reading the decision and
having regard to the totality of the material which is
available to the court, finds that it is unable to
understand the basis upon which the conclusion has
been reached, then the obligation to motivate the
decision is possibly defective.”

14. Cooke Jwent on to hold:

“It is clear of course the mere presence of the
lesions and their being judged medically to be
typical of cigarette burns does not in itself prove the
truth of the applicant’s claim that they were
sustained as a result of the violence of the three men
who interrogated her.

But the exercise which the adjudicating authority is
required to carry out and to explain is to evaluate
the totality of the information available, to weigh
the different elements that tip in one direction and
the other in the balance, and to come to a
conclusion as to the credibility of the evidence as a
whole. It seems to this court that where there is a
physical piece of evidence that is capable of being
related to the events claimed to have happened by
the applicant, the obligation is, first of all, to take
that into account and to explain, secondly, in the
decision whether any significance was thought to
attach to it at all and if not why it is discounted as
against the other factors that are taken into account
as elements that embellish a story otherwise based
upon public events.”

15. In ANN. v Refugee Appeals Tribunal (Unreported,
High Court, Birmingham J, 10 June 2008), Birmingham
Jstated at paragraphs 21 to 25:

“21. The GP's report, to a large extent, involves a
recital by the doctor of what he was told. The report
records that there are no scars on the applicant's
body and that his testes were not swollen. With the
arguable exception of a reference to a complaint of
tenderness in the left third costochondral area, there
is an absence of physical findings consistent with or
supportive of the claim of extensive ill-treatment.
Much of the report is concerned with what the
applicant has to say about his psychological state.

The Tribunal member refers specifically to the
report, and is clearly of the view that the report
does not offer significant support to the applicant.
The conclusion reached by the Tribunal member
was one that was open to her.

22. So far as the SPIRAS report is concerned,
which came to hand after the oral hearing, it, too, to
a significant extent involves a recital of what the
applicant had to say. The applicant was felt to be
subjectively and objectively depressed. He did not
show, at that time, symptoms of a sufficient nature
and degree to justify a finding of Post Traumatic
Sress Disorder, though the Doctor felt he had
experienced this prior to commencing anti-
depressive therapy.

23. However, unlike the GP's report, the SPIRAS
report does deal with certain physical findings in
that it records that the applicant had showed the
examining physician two very small scars on his
ankles, as well as referring to an irregular raised
area over the chest sternal area.

24. The report is noteworthy as much for what it
omits as for what it contains. Unusually, there is no
indication whether the doctor was of the opinion
that the findings were consistent, highly consistent,
or typical of what was supposed to have happened,
asisrecommended by the Istanbul Protocol.

25. The Tribunal member took the view that the
report did not advance the applicant's case, and felt
that the psychological difficulties' relevance was at
the humanitarian leave to remain stage. Her
approach is criticised on the basis that she paid
insufficient attention to such physical findings as
there were and for failing to take the view that the
psychological difficulties supported the applicant's
account of what he had gone through. In my view,
the Tribunal member was fully entitled to take the
approach that she did. The argument advanced on
behalf of the applicant in effect amounts to an
invitation to the Court to come to a different
conclusion. Whatever might be the situation if this
were an appeal, those arguments are not valid in the
context of a judicial review.”

16. In M.E. v Refugee Appeals Tribunal (Unreported,
High Court, Birmingham J, 27 June 2008) the Tribunal
had made negative credibility findings in an apped
where the applicant had put before the Tribuna a
medical report from a General Practitioner. In
summary, the report recorded the presence of five scars,
of which four were stated to be consistent with
lacerations caused by a beating with a thin rod or stick.
The Tribunal Member commented that the medical
report in that case was "of no probative value, in the
sense” - as she put it - "that it does not assist as to how
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the Applicant received the injuries as therein specified".
The High Court refused leave to challenge the way in
which the medical report had been dealt with by the
Tribunal and considered that no criticism could be
levelled at it. The Court noted that following the
approach of the Istanbul Protocol, while the scars were
“consistent with” a beating with a light rod or stick,
there were many other possible causes (see paragraph
186 of the Istanbul Protocol). The Court distinguished
Khazadi on the basis that the medical evidence in that
case was of an altogether different quality and quantity
and in that case it was noteworthy that the doctors had
specifically requested that their findings be taken into
account. Birmingham J stated further with regard to
Khazadi:

“More fundamentally, the Tribunal Member had, in
that case, reached an adverse finding before going
on to consider the medical evidence. In contrast, in
the present case the Tribunal Member had the
assistance of submissions on the medical report,
was clearly aware of its possible significance,
weighed it, but concluded that it was not of
probative value.”

17. In J.L. v Refugee Appeals Tribunal (Unreported,
High Court, Gilligan J, 3 July 2008) the applicant
obtained leave to apply for judicia review challenging
the Tribunal decision and the full judicial review came
on for hearing before Gilligan J. A SPIRASI report had
been submitted to the Tribunal post the appea hearing.
It would appear from the High Court judgment that in
the challenged decision the Tribunal Member referred
to the SPIRASI report, and smply stated that the
content thereof was noted and considered in the light of
the provisions of the Istanbul Protocol. The Applicant
in that case argued that the Tribunal Member failed to
give any proper consideration to the submitted
SPIRASI report and the matters contained therein. In
the aternative the Applicant argued that the Tribunal
Member provided no basis or no rational basis for any
finding in relation to the SPIRASI report. The
Respondents argued that the content of the SPIRAS
report was in fact of little probative value being just
under two pages in length and, that the conclusion as
reached in the report was, to say the least, guarded. The
Court stated at paragraph 31

“Insofar as Counsel for the Applicant relies on the
tribunal member having no basis or no rational
basis for any finding in respect of the SPIRAS
report, it is clear that the SPIRAS report was
submitted after the hearing on the 29th December,
2005, and the tribunal member says he has noted
and considered the report. This Court is satisfied,
having had an opportunity to read and consider the
content of the SPIRAS report, that its content is of
little probative value to the applicants case.”

18. In JA. v Refugee Appeals Tribunal (McHugh)
(Unreported, High Court, Hedigan J, 15 October 2008),
the applicant argued that although the Tribunal Member
made express reference in the decision to the medical
report that was compiled by the applicant's GP, he
failed to adequately consider that medical report. That
report stated that the applicant has a wound on his left
armpit that was "consistent with a stabbing”. The
applicant, relying on Khazadi, argued that the Tribunal
Member should have explained why this report did not
bolster the applicant's credibility. The respondents
argued that the evidence that was at issue in Khazadi
was distinguishable from the medical report compiled
by the applicant's GP, which the respondents said was
of little or no probative value.

19. Hedigan J held at paragraphs 21 and 22:

“21. | am not prepared to accept the applicant's
argument that the Tribunal Member failed to give
adequate consideration to the medical report
compiled by his GP. As noted above, the applicant
relies on Khazadi, where Gilligan J. held that the
Tribunal Member was required to consider the
medical evidence that was before him as a whole, as
part of his deliberations, and to explain, by means
of arational analysis, why the applicant's credibility
was undermined. Khazadi was distinguished,
however, in M.E. v The Refugee Appeals Tribunal &
Ors [2008] IEHC 192, where Birmingham J. found
that the medical evidence in question in Khazadi
was of an altogether different quality and quantity
to that in question in M.E., and that the doctors had
specifically reguested that the medical report would
be taken into account in Khazadi. More
fundamentally, Birmingham J. noted that the
Tribunal Member in Khazadi had reached an
adverse credibility finding before going on to
consider the medical evidence. None of these
elements were present in M.E., nor are they present
in the within case.

22. In the present case, the report states that the
applicant's injuries are ‘consistent’ with the
applicant's account of events in Cabinda, As
Birmingham J. noted in M.E., under the terms of the
Istanbul Protocol this means that there are other
possible explanations for his injuries and, as was
the case in M.E., the medical report in the present
case goes no further to explain where, when or in
what circumstances the injuries were sustained. The
report is not, therefore, of significant probative
value and in my view, can be distinguished from the
medical evidence that was at issue in Khadaz [sic].
In the circumstances, in contrast to Khadaz [sic],
the consideration given by the Tribunal Member to
the medical report in the present case was
adequate.”
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20. In Vignon v Refugee Appeals Tribunal (Unreported,
High Court, Birmingham J, 21 January 2009),
Birmingham J stated:

«..dl of these cases turn to a significant extent on
their own facts. So, to take but one example, it may
be that the manner in which medical evidence is
considered in one situation, may be regarded as
inadequate but comparable [sic] situation against a
different factual background might be regarded as
perfectly acceptable.”

21. Birmingham Jwent on to state:

“Having made those preliminary remarks, | will just
say a few words about the individual criticisms. The
Tribunal dealt with the issue of the medical evidence
in the following terms.

The Tribunal is asked to accept the SPIRAS report
as collaborating the applicant's evidence. A doctor
does not usually assess the credibility of an
applicant, and it would not be appropriate for him
to do so. The Tribunal member has more material
than the doctor and will have heard the evidence
tested. A doctor will always accept at face value
what an applicant tells him about his history.
Therefore, the report, subject to exceptions, has a
limited value in advancing the applicant's claim or
in assessing his credibility. This application, taking
into consideration the questionnaire, the interview
notes and his testimony at his appeal, | believe that
the applicant has fabricated a story to give credence
to his allegation that he is fleeing persecution.’

It seems to me that this Tribunal member was
entitted to adopt the approach to the medical
evidence that he did. The most that any physical
examination can do is to record what was
observable and comment on whether their physical
signs are consistent with the account put forward.
As we know, in commenting on the significance of
medical evidence, a practiceisto do so by reference
to a scale that is set out in the Istanbul Protocol.

However, what a medical report cannot do is offer
any assistance as to the circumstances in which the
applicant has come by his injuries. So, marks on
feet can be consistent with cigarette burns, but there
is no assistance to be obtained as to whether those
burns were inflicted in prison during the course of
torture or whether they were caused to be inflicted
for the purpose bolstering the applicant's account.
The Tribunal member clearly believes, in this case,
that it was just that which has happened. As the
person who has observed the applicant give his
evidence, he was best placed to meet that
assessment, and accordingly | do not believe that
the applicant's challenge on this ground is made
out. It seems to me too that there is some substance

in the argument made by Mr Moore, counsel on
behalf of the respondent, that the medical report is
significant as much for what it does not record as
what it does. And certainly the findings set out
seemed quite limited in the context of the account
given of repeated severe torture.”

22. Although Birmingham J was satisfied that the
Tribunal had been entitled to take the approach which it
did regarding the medical evidence, he granted leave to
challenge the Tribunal decision in that case on a
different and discrete basis.

23. It would seem that the obligation on the Tribuna to
engage with medical evidence and set out a rationa
analysis of why notwithstanding medical evidence of
torture a negative credibility finding is being made will
depend on the overall quality (and possibly aso the
quantity) of the medica evidence in question. And it
will depend also on how strong a foundation the
negative credibility findings have. The conflicting
jurisprudence may be reconciled in the following
manner. In cases such as N.M., Ahmed and Khazadi the
High Court found that the respective strength of the
medical evidence as compared with the credibility
findings was such that the decision-maker was required
expressly to give cogent reasons for not believing that
the applicant had been tortured in the manner alleged.
In cases such as M.E. and J.L. the medical evidence was
of rather less objective value, and perhaps aso the
credibility findings seemed to have rather more
strength, that the decision-maker was accordingly
entitled to deal with it or dismissit in a more summary
manner. Thus, when considering judicia review on the
grounds that medical evidence has not been adequately
dealt with practitioners have to consider very carefully
whether the strength of the medical evidence in al the
circumstances of the case was such that the decision-
maker was under an obligation to deal with it more
extensively than they did.

24. In the decided cases where applicants were
successful, although there was some legitimate basis for
the negative credibility finding, the elements relied on
in rejecting the account of torture were such that had the
Tribunal addressed more fully the medical evidence, it
could have tipped the balance. The High Court
undoubtedly was influenced by how impressive the
medical evidence was in those cases. In the cases in
which applicants were unsuccessful in the High Court,
the credibility findings in the challenged decision would
seem to have been more solidly based and the medical
evidence was sufficiently weaker such that in the
Court’s view a more extensive anaysis of it would not
have made any difference.
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The Preliminary ruling procedurein thefield of
immigration and asylum law

by Jonathan Tomkin®
jonathan.tomkin@gmail.com

In recent years the Community legislature has adopted a
considerable amount of legidation in the field of visas,
asylum, and immigration under Title IV of the EC
Treaty. Such legidation is open to interpretation and
review by the Court of Justice of the European
Communities (the “ECJ’) through the preliminary
ruling procedure established in Article 234 EC and
applicable to Title IV on terms set out in Article 68 EC.
At the time of writing, questions on the interpretation of
directive 2004/83 (the qualifications directive) have
aready been referred by courts in the Netherlands and
Germany. Immigration and refugee law practitioners in
Ireland may aso find themselves involved in cases
where a reference to the ECJ may be required. The
objective of this paper is to describe how this
preliminary ruling procedure works in practice and to
offer some strategies for effective case preparation and
litigation.

Circumstances in which to seek a reference for a
preliminary ruling

The preliminary ruling procedure established under
Article 234 EC is modified by Article 68 EC insofar as
it relates to acts adopted under Title IV (visas, asylum,
immigration and other policies related to the free
movement of persons). Pursuant to Article 68(1) only
courts against whose decision there is no appeal are
entitled to refer questions to the ECJ. This limitation
would, however, be removed, were the Lisbon Treaty to
come into force (Article 2, paragraph 67).

It is important to emphasise that Article 234 EC
establishes a cooperative procedure between national
courts and the ECJ. Accordingly, it is solely for the
national courts, having due regard to their obligations
under EC law, to decide whether to make a reference
and to determine the questions to be asked.
Nevertheless, practitioners are in a position to make a
case before the national courts to refer a question to the
ECJ.

There are broadly three situations in which practitioners
will wish to obtain a reference for a preliminary ruling
from a national court. First, they may suspect that a
secondary Community measure is invalid because it
violates primary law (for example, a Treaty provision,
or general principles of Community law, such as the
respect for fundamental rights). Second, practitioners
may consider that national law conflicts with a Member
State’s obligations under Community law. Third, there

! Salicitor, former Legal Secretary (Référendaire), European Court of Justice

may be a dispute as to how Community law is to be
interpreted or applied in agiven case.

If practitioners suspect that there is a conflict between
national law and Community law, they should outline
clearly the obligations resulting from Community law
and why national law interferes with such obligations.
In this regard, it is useful to recal that as a matter of
Community law, national courts are required to provide
individuals before them, the protection offered by
community measures (13 March 2007, Unibet, C-
432/05, Rec. p. 1-2272, paragraph 38). If the conflict
between national and community law is self-evident,
national courts may decide not to make a reference but
will then either interpret national law in conformity
with Community law (11 January 2007, ITC, C-208/05,
Rec. p. 181, paragraph 70) or refrain from applying the
incompatible national law (18 December 2007, Frigerio
Luigi & C., Rec. p. 1-12311, paragraphs 28 and 29). If,
however, it is not possible to interpret national law in
conformity with Community law or if national law does
not provide courts with the discretion to disregard
national law, or if national courts are reluctant to use
that discretion, then areference ought to be made.

Drafting the order for reference

If anational court decides to refer questions to the ECJ,
it may invite the parties to make propositions regarding
the formulation of the question. However, ultimately it
is for the referring Court to determine the questions to
be referred.

From an EC law perspective, the purpose of the
preliminary ruling procedure is to ensure that
Community law is interpreted and applied correctly and
uniformly across the European Union. The Court’s role
is not to interpret law in a vacuum, but to provide an
answer that will enable the national court to resolve the
case pending beforeit.

Bearing this in mind, the order for reference should
identify clearly the relevant Community and national
lega provisions and succinctly set out the facts of the
case at issue. From areading of the order for reference,
it should be clear why the interpretation requested is
necessary for the resolution of the case pending before
the national court. If the reference concerns the
compatibility of a national measure with a provision of
Community law, the order should set out what exactly
the national measure entails. The guestions should be
framed in as specific terms as possible.
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Urgent questions

The rules of procedure provide for three speeds of
preliminary ruling procedure, depending on the urgency
of the case: The ordinary procedure, the accelerated
procedure and the urgent procedure.

At the time of writing, the ordinary procedure takes
approximately 18 months. The accelerated procedure,
established under Article 104a of the ECJ rules of
procedure is reserved for matters of “exceptional
urgency”. The order requesting accelerated treatment
should set out why the referring court considers such
treatment is justified. The recent Metock judgment
referred by the High Court was dedt with under the
accelerated procedure and was dealt in 4 months.

The urgent preliminary ruling procedure came into
effect on 1 March 2008. This procedure is only
available in respect of certain specified Treaty
provisions. It is relevant to immigration and refugee law
practitioners because it covers Title IV of the EC Treaty
(Visas — asylum and immigration and other policies
related to free movement of persons). The Court has
published a guideline giving examples of situations in
which it may be appropriate to request the urgent
preliminary ruling procedure. One such example is
where aperson is detained or deprived of liberty and his
or her legal situation depends on the answer to the
guestion. For further information, see;

http://curia.europa.eu/en/instit/txtdocfr/txtsenvigueur/nd
teppu.pdf.

Outline of the preliminary ruling procedure

There are typically two stages to the preliminary ruling
procedure: there is first a written stage and usualy an
ora stage. Once the order for reference is received by
the ECJ registry, the questions referred are published in
the Official Journal and circulated to EU Member States
and the Institutions. EU Member States, | nstitutions and
parties involved in the litigation before the national
courts may submit written observations to the ECJ
within two months and 10 days. It is worth stressing
that individuals or associations that are not parties to the
original proceedings are not entitled to submit
observations under the Article 234 procedure. Therefore
if, for example, a public interest body (for example a
non governmental organisation) wishes to submit
observations as part of the preliminary ruling procedure,
it must ensure it is a party to the proceedings before the
national court. The written observations submitted are
translated into French, the working language of the
ECJ.

If a hearing is to take place, the parties will be sent a
“Report for the Hearing” usually at least three weeks
before the date of the hearing. The Report contains
succinct summaries of the different observations
presented during the written procedure. Prior to the
hearing the parties will be asked to indicate the time

they will take to make their oral presentation (which
typically must not go beyond a maximum 30 minutes).
At the hearing, members of the Court may intervene
with questions during the ora presentations, or they
may wait until the presentation has ended. At the end of
the presentations, each party is afforded an opportunity
to reply briefly to the arguments made by other parties.

If an Advocate Genera has been appointed to the case,
then, after the hearing, he or she will set about drafting
an Opinion. The Opinion is non-binding and concludes
with a recommendation as to how the Court should
answer the questions referred.

Once the Advocate General has published his Opinion,
the case goes into deliberation. The judges agree on a
single text. There are no dissenting judgments. The
agreed text is then sent to the trandlation services. The
operative part of the judgment is notified to the
referring national court.

Practical advicefor practitioners

Understanding the preliminary ruling procedure and the
nature of the ECJ may provide some useful insight into
how to litigate effectively before the court. Below are
some suggestions on effective case preparation and
litigation.

i. Written observations

The ECJ operates under strict rules set out in the Treaty,
the Statute of the Court and the Rules of Procedure. As
a result, the ECJ does not have the same degree of
procedural flexibility that courts in Ireland enjoy. It is
therefore critical to respect the prescribed deadlines.
Observations submitted after the expiry of the relevant
deadlines will be returned by the Court registry without
exception.

It is important to keep in mind that the working
language of the ECJ is French and observations
submitted in English will be trandated into French.
Therefore observations should be written in plain
English. Idiomatic expressions or lega jargon that is
specific to national law should be avoided. Otherwise,
there is a danger that an important point may be
misunderstood and mistranslated.

If the questions referred concern the compatibility of
national law with Community law, it is important to set
out precisely the terms and scope of the national legal
provision and how it is applied in practice. The
pleadings should then examine whether or not national
law interferes with a Community law right and if so
whether such interference can or cannot be justified. It
is worth examining in detail whether any seemingly
justified interference aso sdatisfies the test of
proportionality.


http://curia.europa.eu/en/instit/txtdocfr/txtsenvigueur/no
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As mentioned in the previous section, the written
observations will be summarised in the preparation for
the Report for the Hearing. Therefore it may be helpful
to preface the observations with an executive summary
of the main arguments. Highlighting arguments that
practitioners consider crucial will help ensure they do
not get edited out of the summary. The text should be
well structured and sign-posted with clear headings and
with a definite proposal as to how the questions should
be answered. Pages and paragraphs should be
numbered.

Where a question relates to the interpretation of a piece
of EC legidation, pleadings should contain an anaysis
of the wording, the scheme and the objective of that
legidation. In order to ascertain the objective, it may be
worth examining the Recitals of the legidation. If
possible, as part of the analysis, it may also be worth
comparing different language versions of the
legidlation.

It is important to cite relevant EC case-law and to give
full citations of the cases as authority for assertions
made.

While the written pleadings should be exhaustive and
self-contained, relevant documents relied upon (national
legislation or documents relating to the facts of the
case) should be included in an annex. If documents are
lengthy, it is advisable to include relevant extracts only.
The submission should include a page listing the
documents annexed.

The emphasis at the ECJ is on the written procedure.
Therefore all the principa arguments should be
included in the written observations. It is inadvisable to
save the best arguments for the hearing.

ii. Oral submissions

In the context of a preliminary ruling procedure, the
hearing provides a useful (and only) opportunity for
advocates to respond to the observations submitted by
any other parties, Members States and Ingtitutions. In
addition, the hearing should be used to emphasise the
most important aspects of your case and to answer
guestions asked by members of the Court.

When making oral submissions at the hearing, it is
important to keep in mind that most Members of the
Court are not native English speakers and may be
hearing arguments through simultaneous interpretation.
Accordingly, it is advisable to speak slowly and clearly
and to ensure that the oral presentation is well sign-
posted. Experience shows that advocates reading from a
prepared text tend to speed through their pleadings and
interpreters often struggle to keep up. It is therefore
usually more effective to speak from notes. Interpreters
usually prepare for the hearing in advance. It is possible
and advisable to provide them with a copy of ora
submissions prior to the hearing. (The relevant fax

number is. +352 4303 3697 or emal is
interpret@curia.europa.eu).

The court is very strict on adhering to time limits for
presenting arguments. If there are several parties
sharing a common position, it is useful to co-ordinate
and divide arguments between the different advocates
to make the most of the time alotted and to avoid
repetition. The first advocate speaking should set out
the different topics that will be taken by the other
advocates.

Costs

The Court does not charge any fee for hearing cases.
Insofar as preliminary rulings are concerned, judgments
contain a standard costs clause which essentially leaves
the matter of coststo be decided by the referring court:

“Snce these proceedings are, for the parties to
the main proceedings, a step in the action
pending before the national court, the decision
on costs is a matter for that court. Costs
incurred in submitting observations to the
Court, other than the costs of those parties, are
not recoverable.”

Article 76 of the Rules of Procedure regulates the
provison of Lega Aid. Article 76 provides that
applicants unable to meet the costs of the proceedings,
in whole or in part, may apply for legal aid. The
application must be accompanied by relevant
information set out in that article establishing the
applicant’s lack of means.

Further Information

The web-site of the ECJ (www.CUriaeuropaeu)
contains a lot of useful information on the Court and
should be consulted in the event that a practitioner is
involved in running a case before the ECJ. In addition
to Treaty provisions, the Statute of the Court and the
Rules of Procedure, practitioners will find a number of
“Guidance notes” to advocates as well as to national
courts concerning the preliminary ruling procedure.
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