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STATEMENT OF DECISION AND REASONS

APPLICATION FOR REVIEW

1.

This is an application for review of decisions magea delegate of the Minister for
Immigration and Citizenship to refuse to grantapplicants Protection (Class XA)
visas under s.65 of thdigration Act 1958 (the Act).

The applicants, who claim to be citizens of Ingiieved in Australia [in] September
2008 and applied to the Department of Immigratiod &itizenship for Protection
(Class XA) visas [in] October 2008. The delegateidisd to refuse to grant the visas
[in] January 2009 and notified the applicants & decision and their review rights by
letter [on the same date]..

The delegate refused the visa application on teeshbathe applicants are not persons
to whom Australia has protection obligations unither Refugees Convention

The applicants applied to the Tribunal [in] Febyu2009 for review of the delegate’s
decisions.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that #qgplicants have made a valid
application for review under s.412 of the Act.

RELEVANT LAW

6.

Under s.65(1) a visa may be granted only if thasilec maker is satisfied that the
prescribed criteria for the visa have been satistie general, the relevant criteria for
the grant of a protection visa are those in forbemthe visa application was lodged
although some statutory qualifications enactedesthen may also be relevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the
applicant for the visa is a non-citizen in Austald whom the Minister is satisfied
Australia has protection obligations under the 1@shvention Relating to the Status
of Refugees as amended by the 1967 Protocol Rglatithe Status of Refugees
(together, the Refugees Convention, or the Coneeti

Section 36(2)(b) provides as an alternative cotethat the applicant is a non-citizen in
Australia who is the spouse or a dependant of acit@en (i) to whom Australia has
protection obligations under the Convention andwho holds a protection visa.

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

10. Australia is a party to the Refugees Conventiongarterally speaking, has protection

obligations to people who are refugees as defingitticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:



11.

12.

13.

14.

15.

16.

17.

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimmt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition muanber of cases, notalbBhan Yee
Kinv MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225MIIEA vV
Guo (1997) 191 CLR 559Chen $hi Hai v MIMA (2000) 201 CLR 293VIIMA v Haji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar (2002) 210 CLR IMIMA v Respondents
S152/2003 (2004) 222 CLR 1 andpplicant Sv MIMA (2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention difin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and
discriminatory conduct (s.91R(1)(c)). The expressierious harm” includes, for
example, a threat to life or liberty, significartysical harassment or ill-treatment, or
significant economic hardship or denial of accedsatsic services or denial of capacity
to earn a livelihood, where such hardship or dahiagatens the applicant’s capacity to
subsist: s.91R(2) of the Act. The High Court haslaxed that persecution may be
directed against a person as an individual orrasmber of a group. The persecution
must have an official quality, in the sense that afficial, or officially tolerated or
uncontrollable by the authorities of the countrynafionality. However, the threat of
harm need not be the product of government poliapay be enough that the
government has failed or is unable to protect q@ieant from persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persesutdowever the motivation need not
be one of enmity, malignity or other antipathy toslsathe victim on the part of the
persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to

identify the motivation for the infliction of thegpsecution. The persecution feared need
not besolely attributable to a Convention reason. However,geergon for multiple
motivations will not satisfy the relevant test .sdea Convention reason or reasons
constitute at least the essential and significastivation for the persecution feared:
s.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-
founded” fear. This adds an objective requiremerthé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear” of persecution under
the Convention if they have genuine fear foundeahug “real chance” of persecution



18.

19.

for a Convention stipulated reason. A fear is i@llnded where there is a real
substantial basis for it but not if it is merelysased or based on mere speculation. A
“real chance” is one that is not remote or insulttsthor a far-fetched possibility. A
person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseprféar, to return to his or her country
of former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ae made and requires a
consideration of the matter in relation to the osably foreseeable future.

CLAIMS AND EVIDENCE

20.

21.

22.

23.

24,

The Tribunal has before it the Department’s filatiag to the applicant§he Tribunal
also has had regard to the material referred thardelegate’s decision, and other
material available to it from a range of sourcesederred to in this decision.

[In] March 2009 the Tribunal wrote to the applicaatlvising that it had considered all
the material before it relating to their applicasdut it was unable to make a
favourable decision on that information alone. Thibunal invited the applicants to
give oral evidence and present arguments at artgefn] April 2009. The applicants
were advised that if they did not attend the hepaind a postponement was not
granted, the Tribunal may make a decision on ttese without further notice. The
letter and attached documents were sent by regisfmst to the address of the
applicants’ migration agent, [name deleted: s431(2)

The applicants failed to attend the scheduled hgdm] April 2009. [In] April 2009 a
Tribunal officer contacted the applicants’ agenbveonfirmed that she had received
the hearing invitation and had forwarded it to dpplicants. In these circumstances,
and pursuant to s.426A of the Act, the Tribunal thesided to make its decision on the
review applications on the basis of the availabfermation without taking any further
action to enable the applicants to appear before it

The first applicant is 19 years old and was banh 1989 in Jalandhar in the Punjab,
India. He completed nine years of education atehdéed [a] Senior School
(Secondary) in Jalandhar from March 1995 to Decerb65. Prior to coming to
Australia he was unemployed. His stated religgo@atholic and he claims to be in a
defacto relationship with the second applicant Whiegan in Sydney [in] July 2008
His parents, brother and two sisters reside inalndie has an Indian passport issued
[in] November 2007.

The second applicant is 18 years old and was bofid990 in [District D] [Town T] in
the Punjab, India. He completed ten years of edutand attended [a] [high school in
District D, Town T], from March 1996 to 2006. Hitated religion is Catholic and he
claims to be in a defacto relationship with thetfaippplicant which commenced [in]July
2008 in Sydney. His parents, brother and sisteeside in India. He holds an Indian
passport which was issued [in] November 2006.



25.

The first and second applicants arrived in Ausarédr World Youth Day [in] July 2008
on tourist visas issued to them [in] May and Jub@&respectively. They returned to
India [in] July 2008 and then arrived again in Aa8a [in] September 2008.

Applicants’ Claims

26.

27.

28.

29.

30.

31.

32.

33.

The first applicant’s claims were outlined in anssvi® questions 41-45 of his
protection visa application. He claims he leftitnbdecause his relationship with his
same-sex partner, the second applicant, was dismbbg his parents. He claims that
his family was ashamed of him and they were petsddy both their parents because
of their homosexual desires. The first applicaas\Wweld responsible for the
relationship because he is the eldest of the two.

The applicants had been friends in India for maggry and travelled together to
Australia for the World Youth Day festival. Aftarriving in Australia their friendship
developed into a relationship and they starteaidg\together. They hoped to continue
their relationship when they returned to India.wéwer, when they returned home
their parents discovered their relationship ang there both beaten and locked in their
rooms. They managed to escape from their homeslatathed tickets to travel back to
Australia. They travelled on different flightsawoid being caught. They have been
living together since arriving back in Australia.

The first applicant claims that if he returns tdilnhe will be killed or severely injured
and forced to marry a girl. His parents have disedvhim as a son and if he returns to
India they will have to deal with his relationshyhich is totally unacceptable to them.
He claims he will be harmed or mistreated by membéhis family, people in his
town and members of his church who will not acdeptchoice of sexuality.

He claims he cannot relocate to another part aalad he is unemployed and cannot
support himself and the second applicant. Healwiays be worried that people will
discover the true nature of their relationship timed/ will not be offered work and will
be shunned by employers because of their sexuality

The first applicant claims that the second applisgrarents do not like the fact that he
is dark skinned and the second applicant is féirey are young and do not have
anyone to support them and defend their choicecl&lms that the authorities in India
will not assist people in homosexual relationships.

The second applicant’s claims were also outlineahiswer to questions 41-45 of his
protection visa application. He claims that h¢ lleflia because he was persecuted due
to his homosexual relationship with the first apaiit.

He claims that although they had known each othdrnends before travelling to
Australia, their relationship did not begin untiey arrived in Australia He is now in
love with the first applicant and they have mad®@mitment to be together.

The second applicant claims that when they retutnéadia after two weeks in
Australia they hid their passports in case theyledehem in the event that their
relationship was not accepted by their familiesithWd days of their return they were
discovered and severely beaten and were separated.



34.

35.

36.

37.

38.

They both bought tickets for Australia and leftindn the same day but on different
flights. He claims that they are both young andeh@o one who can support them and
speak on their behalf with family or the authostieThey cannot seek legal help in
India as they have not worked and they have spktiteamoney their parents gave
them for their first trip to Australia on airfares.

The second applicant fears that his parents, pdaptethe village and members of his
parish will try to kill him or force him to sepagafrom the first applicant. He is
concerned that they will also try to harm the fapplicant as he is blamed for
instigating the relationship. His parents do rogegt the relationship and are even
more upset because the first applicant is darkngldrand therefore not acceptable to
them.

He claims that he will also be at risk from the coomity as he does not have an older
person to protect him and therefore he will notehaupport from the police or
government authorities.

The second applicant claims that as they are etleldest members of their respective
families they are expected to provide an approprialie model for their siblings. They
are being punished and threatened with death togehtheir decision to live together
and to marry a girl chosen by the family.

The applicants’ agent submitted a statement t@#m@artment of Immigration and
Citizenship [in] January 2009. In this statemémd claimed that the two applicants are
in a committed relationship and that their familigsnot accept the relationship. They
have been physically and verbally abused. Theydvoe forced to marry if they

return to India. They will be punished by the peland even blackmailed if they are
discovered to be in a relationship and do not heenetworks, wealth or social
contacts to support themselves or seek protection.

FINDINGS AND REASONS

39.

40.

41.

42.

The applicants claim to be nationals of India. yrheth hold and twice travelled to
Australia on Indian passports issued in their nambe Tribunal accepts that the
applicants are Indian nationals and, for the pugpad the Convention, has assessed
their claims against India as their country of owdility.

The applicants claim that they are in need of mteia because they face persecution
and physical harm from their family and communitytbe basis that they are in a
homosexual relationship with each other.

The Tribunal finds that the harm feared by the i@pplts involves serious harm and
systematic and discriminatory conduct, and thaedeential and significant reason for
the harm feared is their membership of a particshaial group of homosexuals in
India, which is a Convention ground

The Tribunal’s task in this case is to consider tivbethe applicants genuinely fear
persecution for reasons of their membership ofraqudar social group, and if so,
whether that fear is well-founded. This requirgeamining the claims that the
applicants have raised and the evidence they hdwaitted, in addition to relevant
independent country information.



43.

44,

45.

46.

The mere fact that a person claims fear of pergatir a particular reason does not
establish either the genuineness of the asseredfehat it is “well founded” or that it
is for the reason claimed. It remains for the aggpit to satisfy the Tribunal that all of
the statutory elements are made out. Although dimeept of onus of proof is not
appropriate to administrative inquiries and decisioaking, the relevant facts of the
individual case will have to be supplied by the laggmt himself or herself, in as much
detail as necessary to enable the examiner tolisstale relevant facts. A decision
maker is not required to make the applicant’s ¢asbim or her. Nor is the Tribunal
required to accept uncritically any and all thegditions made by an applicall EA

v GUO & Anor (1997) 191 CLR 559 at 59Blagalingam v MILGEA (1992) 38 FCR
191, Prasad v MIEA (1985) 6 FCR 155 at 169-70.)

The Tribunal has found that the applicants’ claareslacking in detail in significant
respects. They relate to a generalised fear #ause they are in a homosexual
relationship that they will be subjected to persiecuand discrimination by their
families and community.

The information as presented in their protecti@awapplications is minimal and,
without having the benefit of being able to questioe applicants at a hearing about
why and how they will be targeted, the Tribunabirthat there is not enough
information to find that there is a real chance tha applicants will suffer serious
harm amounting to systematic and discriminatorydoah on their return to their
country.

The applicants’ claims gave rise to many issueghvttie Tribunal wished to explore at
the hearing, such as:

When they developed feelings for men and/or redlisat they were homosexual,

Whether they had been involved in homosexual mratips with other partners in
the past;

If so, how these relationships were perceived by flamilies and communities and
whether they were subjected to mistreatment ansecuence;

Whether they had been involved in previous hetetwaaelationships;

Why their long-standing friendship did not deveiof a loving relationship prior to
their arrival in Australia;

Whether they continue to be in a homosexual redatigp with each other or another
person;

How they are able to reconcile their homosexuadith the teachings of the Catholic
church;

When and how their families discovered that theyewe a homosexual relationship;
The nature of the beatings etc that they receiveldfi@m whom;

How long they were locked in their rooms and by mho
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48.

49.

Who made the threats to them that they would Beckir severely injured and forced
to marry a girl if they returned to India;

What is the relevance of the shade of the appk¢ahin in their parents’ acceptance
or otherwise of their relationship;

Why the applicants cannot relocate and/or find wornother part of India where
homosexuality is more tolerated;

Given the paucity of evidence and the fact thatahyglicants were put on notice that
the Tribunal could not make a favourable decisiornh@ information provided and that
the applicants did not attend the hearing or malgecantact with the Tribunal, the
Tribunal is not satisfied on the evidence befotbat the applicants have a well-
founded fear of persecution within the meaninghef €Convention.

As a consequence of the failure of the applicamfgdvide evidence to substantiate
their claims, the Tribunal is not satisfied that #ipplicants are homosexual and cannot
therefore be satisfied that they will be harmedastreated by their family members,
members of their communities or members of theirci. Nor can the Tribunal be
satisfied that they will be forced to marry a ginlosen by their families if they return to
their homes in India.

The Tribunal is satisfied therefore that the a@piis do not face a real chance of
persecution now or in the reasonably foreseealblgef they were to return to India
for reason of their claimed membership of a paldicsocial group of homosexuals.

CONCLUSIONS

50.

The Tribunal is not satisfied that the applicames@ersons to whom Australia has
protection obligations under the Refugees Convaniitierefore the applicants do not
satisfy the criterion set out in s.36(2)(a) forratpction visa.

DECISION

51.

The Tribunal affirms the decisions not to grantapglicants Protection (Class XA)
visas.

| certify that this decision contains no informatihich might identify
the applicant or any relative or dependant of fy@ieant or that is the
subject of a direction pursuant to section 44theMigration Act 1958.

Sealing Officer’s I.D. prrt44




