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DETERMINATION AND REASONS

What follows is the determination of the panel. Whilst bearing another signature, the
principal work on it, comprising an almost complete draft, was undertaken by Senior
Immigration Judge Mather who, since being taken ill, has confirmed that he agrees
with the conclusion. The determination concerns the application and scope of Article
15(c) of the Qualification Directive (2004/83/EC) (“the Qualification Directive”),
incorporated into the Immigration Rules HC395 in paragraph 339C. In Part 7 of the
determination we have summarised our findings, and the guidance from both the
European Court in Elgafaji v Staatssecretaris van Justitie (C-465/07) (reported at
[2009] 2 CMLR 45), and the Court of Appeal in QD and AH v Secretary of State for
the Home Department [2009] EWCA Civ 620.

We have considered the general conditions in Afghanistan. In Part 9, we have
explained why, at present, there is not, as a general matter, a serious and individual
threat to a civilian’s life or person by reason of indiscriminate violence in situations
of international or internal armed conflict.

We deal with access to Jalalabad in Part 10, and internal flight to Kabul in Part 11.
There is a discussion about enhanced risk categories in Part 12.

The Appellant

4.

The appellant is a citizen of Afghanistan. He originally claimed to have been born on
1 January 1990, but, following a social services assessment, a date of birth of 17
August 1989 was recorded. The Immigration Judge who originally heard his appeal
observed that, either way, the appellant was over 18 at the time of the appeal.

Part1

Immigration History

5.

The appellant arrived in the United Kingdom unlawfully on 3 August 2005. He
applied for asylum shortly thereafter but, on 28 November 2007, his application was
refused. The formal immigration decision was to remove him as an illegal entrant,
with an indication that directions would be given for his removal to Afghanistan.

The appellant appealed. His appeal was heard by Immigration Judge B Lloyd on 18
January 2008. In the determination which followed, the appeal was dismissed on

refugee, human rights and humanitarian protection grounds.

The appellant successfully applied for reconsideration.



10.

At an earlier reconsideration hearing, before Senior Immigration Judge Mather
sitting alone, both parties agreed that the Immigration Judge had made a material
error of law. That is, that when he considered the question of humanitarian
protection he did not deal with Article 15(c) of the Qualification Directive. In other
words he did not consider” whether the appellant would be at real risk of serious
harm as the result of “a serious and individual threat to a civilian’s life or person by
reason of indiscriminate violence in situations of international or internal armed
conflict”.

Following that hearing, the Tribunal issued directions, which were also published as
country guidance. The directions recorded the fact that, in a letter dated 7 January
2009, the respondent conceded that:

“for the purposes of International Humanitarian Law (‘IHL’), there is at present an
internal armed conflict in Afghanistan, and that for the purposes of IHL, the whole of
the territory of Afghanistan is to be treated as being in such conflict.”

For reasons which we will give later, that direction is now of little relevance and
consequently no longer falls to be treated as country guidance.

When the matter came before us, Mr Symes did not seek to suggest that the passage
of time since the Immigration Judge’s determination was such that we should reopen
the question of whether the appellant is entitled to be recognised as a refugee,
because of any change of circumstances. The matter proceeded before us only on
humanitarian protection grounds, and in particular the provisions of Article 15(c).
The appellant did not give evidence at the reconsideration hearings. Oral evidence
was given by Professor Farrell (see Part 8 below). Although we refer to Article 15(c)
throughout much of this determination, because we deal with the European Court’s
judgement in Elgafaji, in the United Kingdom Immigration Judges are concerned
with the similarly worded provision in paragraph 339C, which incorporates Article
15(c) into our domestic law.

Part 2

The Facts

11.

12.

The Immigration Judge found that the appellant was not a credible or reliable
witness.

The appellant had claimed that his parents had been murdered in furtherance of a
land dispute with the local commander, Gul Karim, and the warlord, Hazrat Ali. He
expressed fear that he would also become their victim. That was rejected. It was also
the appellant’s case that his sister is married and living with her husband in Pakistan;
and his brother died whilst in Dubai. The respondent accepts, as expressly conceded
by Mr Palmer, that the appellant comes from Jalalabad, in the province of Nangarhar,
and that he has no family remaining in Afghanistan. It is our task to consider this
appeal on the basis that the appellant is a young man, about whom nothing has been



proved save that he is from Jalalabad, is over 18, and has no immediate family in
Afghanistan.

Part 3

Afghanistan - Brief History

13. Mr Symes gave a very brief account of the recent history of Afghanistan, which we
quote in order to put this determination into context. In paragraph 37 of his skeleton
he said that:

“The conflict is protracted: Afghanistan has endured “almost constant warfare since the
Soviet invasion in 1979’. The fracture of the Mujahedin following their successful
overthrow of the puppet Soviet regime in 1992 led to civil war. After the formation of
the Taliban in 1994, there was civil war between them and the Northern Alliance
between 1996 and 2001. The current conflict was triggered by the US led invasion of
Afghanistan in late 2001. The current phase of internal armed conflict has been ongoing
since 2002.”

Part 4

The Relevant Legislation

14. Paragraph 339C of the Immigration Rules HC 395 provides:

“339C. A person will be granted humanitarian protection in the United Kingdom if the
Secretary of State is satisfied that:

(i) he is in the United Kingdom or has arrived at a port of entry in the United
Kingdom;

(i) he does not qualify as a refugee as defined in regulation 2 of The Refugee or
Person in Need of International Protection (Qualification) Regulations 2006;

(iif) substantial grounds have been shown for believing that the person concerned, if
he returned to the country of return, would face a real risk of suffering serious
harm and is unable, or, owing to such risk, unwilling to avail himself of the
protection of that country; and

(iv) heis not excluded from a grant of humanitarian protection.

Serious harm consists of:

(i) the death penalty or execution;

(if) unlawful killing;



15.

16.

17.

(iif) torture or inhuman or degrading treatment or punishment of a person in the
country of return; or

(iv) serious and individual threat to a civilian's life or person by reason of
indiscriminate violence in situations of international or internal armed conflict.”

The appellant is not excluded from a grant of humanitarian protection.

Paragraph 339C is in part derived from the Qualification Directive, including Article
2 and the definition of serious harm in Article 15(c).

The following provisions of the Qualification Directive are relevant, or referred to
later:-

“Recital

(10) This Directive respects the fundamental rights and observes the principles
recognised in particular by the Charter of Fundamental Rights of the European Union.
In particular this Directive seeks to ensure full respect for human dignity and the right
to asylum of applicants for asylum and their accompanying family members.

(26) Risks to which a population of a country or a section of the population is generally
exposed do normally not create in themselves an individual threat which would qualify
as serious harm.

Article 2

Definitions

For the purposes of this Directive:

(e) “person eligible for subsidiary protection’” means a third country national or a
stateless person who does not qualify as a refugee but in respect of whom substantial
grounds have been shown for believing that the person concerned, if returned to his or
her country of origin, or in the case of a stateless person, to his or her country of former
habitual residence, would face a real risk of suffering serious harm as defined in Article
15, and to whom Article 17(1) and (2) do not apply, and is unable, or owing to such risk,
unwilling to avail himself or herself of the protection of that country;

Article 8

1. As part of the application for internal protection, Member States may determine that
an applicant is not in need of international protection if in a part of the country of origin
there is no well-founded fear of being persecuted or no real risk of suffering serious
harm and the applicant can reasonably be expected to stay in that part of the country.

2. In examining whether a part of the country of origin is in accordance with paragraph
1, Member States shall at the time of taking the decision on the application have regard



to the general circumstances prevailing in that part of the country and to the personal
circumstances of the applicant.

3. Paragraph 1 may apply notwithstanding technical obstacles to return to the country
of origin.

Article 9

(3) In accordance with Article 2(c), there must be a connection between the reasons
mentioned in Article 10 and the acts of persecution as qualified in paragraph 1.

Article 15

Serious harm

Serious harm consists of:

(a) death penalty or execution; or

(b) torture or inhuman or degrading treatment or punishment of an applicant in the
country or origin; or

(c) serious and individual threat to a civilian’s life or person by reason of indiscriminate
violence in situations of international or internal armed conflict.”

Article 17
Exclusion

1. A third country national or a stateless person is excluded from being
eligible for subsidiary protection where there are serious reasons for
considering that:

(a) he or she has committed a crime against peace, a war crime, or a crime
against humanity, as defined in the international instruments drawn up to
make provision in respect of such crimes;

(b) he or she has committed a serious crime;

(c) he or she has been guilty of acts contrary to the purposes and principles of
the United Nations as set out in the Preamble and Articles 1 and 2 of the
Charter of the United Nations;

(d) he or she constitutes a danger to the community or to the security of the
Member State in which he or she is present.

2. Paragraph 1 applies to persons who instigate or otherwise participate in the
commission of the crimes or acts mentioned therein.



Part 5

Issues of Law that have been Resolved

18.

19.

The interpretation of Article 15(c) has not proved to be straightforward. The matter
was referred to the European Court in Elgafaji. The Advocate General, in his
opinion, said:

“Interpretation is not easy and is, to a large extent, open to debate...”

Having considered his opinion, and the arguments, the Court concluded first, that
Article 15(c) is different from Article 3 of the ECHR which is essentially replicated in
Article 15(b). Therefore, the Court said (at paragraph 28), Article 15(c) of the
Directive must be considered independently of Article 3 of the ECHR.

In giving guidance on the interpretation of Article 15(c), the Court started by noting
that the terms “death penalty”, “execution” and “torture or inhuman or degrading
treatment or punishment of an applicant in the country of origin”, used in Article
15(a) and (b) of the Directive, cover situations in which an applicant is specifically

exposed to a risk of a particular harm. It went on to say:

“33. By contrast, the harm defined in art.15(c) of the Directive as consisting of a
'serious and individual threat to [the applicant's] life or person' covers a more
general risk of harm.

34. Reference is made, more generally, to a 'threat ... to a civilian's life or person'
rather than to specific acts of violence. Furthermore, that threat is inherent in a
general situation of 'international or internal armed conflict'. Lastly, the violence
in question which gives rise to that threat is described as 'indiscriminate’, a term
which implies that it may extend to people irrespective of their personal
circumstances.

35. In that context, the word 'individual' must be understood as covering harm to
civilians irrespective of their identity, where the degree of indiscriminate violence
characterising the armed conflict taking place ... reaches such a high level that
substantial grounds are shown for believing that a civilian, returned to the
relevant country or, as the case may be, to the relevant region, would, solely on
account of his presence on the territory of that country or region, face a real risk of
being subject to the serious threat referred to in art.15(c) of the Directive.

36. That interpretation, which is likely to ensure that art.15(c) of the Directive has its
own field of application, is not invalidated by the wording of recital 26 in the
preamble to the Directive, according to which:

'risks to which a population of a country or a section of the population is
generally exposed do normally not create in themselves an individual threat
which would qualify as serious harm.'



20.

21.

22.

37.  While that recital implies that the objective finding alone of a risk linked to the
general situation in a country is not, as a rule, sufficient to establish that the
conditions set out in art.15(c) of the Directive have been met in respect of a
specific person, its wording nevertheless allows - by the use of the word
mormally' - for the possibility of an exceptional situation which would be
characterised by such a high degree of risk that substantial grounds would be
shown for believing that that person would be subject individually to the risk in
question.

38. The exceptional nature of that situation is also confirmed by the fact that the
relevant protection is subsidiary, and by the broad logic of art.15 of the Directive,
as the harm defined in paras (a) and (b) of that article requires a clear degree of
individualisation. While it is admittedly true that collective factors play a
significant role in the application of art.15(c) of the Directive, in that the person
concerned belongs, like other people, to a circle of potential victims of
indiscriminate violence in situations of international or internal armed conflict, it
is nevertheless the case that that provision must be subject to a coherent
interpretation in relation to the other two situations referred to in art.15 of the
Directive and must, therefore, be interpreted by close reference to that
individualisation.

39. In that regard, the more the applicant is able to show that he is specifically
affected by reason of factors particular to his personal circumstances, the lower
the level of indiscriminate violence required for him to be eligible for subsidiary
protection.”

Prior to the European Court’s analysis of Article 15(c), the Tribunal had considered
its meaning on two occasions, in HH and Others (Mogadishu: internal armed
conflict: risk) Somalia CG [2008] UKAIT 00022, and subsequently in KH (Article 15(c)
Qualification Directive) Iraq CG [2008] UKAIT 00023. Those cases considered the
meaning to be put upon various terms found in Article 15(c), and its relationship to
Article 15(a) and (b). In so doing they concluded that the key terms should be given
a meaning consistent with International Humanitarian Law (IHL). These cases were
followed by AM & AM (armed conflict: risk categories) Somalia CG [2008] UKAIT
00091, which also considered the Advocate General’s opinion in Elgafaji.

Subsequent to the European Court’s judgment in Elgafaji, the Court of Appeal
considered the interpretation of Article 15(c), in QD and AH. The Court disagreed
with the notion that Article 15(c) should be interpreted with reference to IHL. In so
doing they said that in KH (Iraq) the Tribunal’s approach had:

“led them to construe ‘indiscriminate violence” and ‘life or person’ too narrowly, to
construe ‘individual’ too broadly, and to set the threshold of risk too high.”

In paragraph 19, the Court identified three difficulties in interpreting Article 15(c):-

“(i) the ostensibly cumulative but logically intractable test of ‘a real risk” of a ‘threat’;



23.

24.

25.

26.

(ii) the contradictory postulation of ‘individual threat’ to life or safety from
‘indiscriminate violence’;

(iii) the requirement of ‘armed conflict’ when there may well be only one source of
indiscriminate violence.”

Dealing with the interpretation of “a real risk of a threat” the Court said that, in the
context of Article 15, a threat to a civilian’s life or person is concerned not with fear
alone but with the possibility that it may become a reality. In paragraph 29, the
Court said that:

“’Risk” in Article 2(e) overlaps with ‘threat” in Article 15(c), so that the latter reiterates
but does not qualify or dilate the former.”

The Court also concluded that the word ‘serious” in Article 15(c) is concerned with
‘threats of real harm” and that the provision should be read as referring to ‘serious
threats of real harm’. Quoting paragraph 136 of KH (Iraq), the Court also concluded
(in paragraph 33), in relation to the degree of risk to individuals required to bring an
armed conflict situation within the purview of Article 15(c), that all an applicant has
to show is that incidents of indiscriminate violence:

“were happening on a wide scale and in such a way as to be of sufficient severity to
pose a real risk of serious harm... to civilians generally.”

In considering the degree of risk required, the Court expressly said that it was not
appropriate simply to read across a test which had been expressed in AA
(Zimbabwe) [2007] EWCA Civ 149, namely a “consistent pattern of mistreatment”.
The Court highlighted the contrast between methodical victimisation of those
suspected of disloyalty, and the occurrence of indiscriminate violence. It said the risk
of random injury or death, which indiscriminate violence carries, is the converse of
consistency. In so doing it was making the point that the test is wider, and in so
doing, approved that expressed in paragraph 136 of KH (Iraq).

Turning to what it had described as the contradictory postulation of individual threat
arising from indiscriminate violence, the Court said that the effect of that phrase had
been settled by Elgafaji.

Dealing with the third source of difficulty, relating to the requirement for armed
conflict when there may well be only one source of indiscriminate violence, the
Court, in paragraph 38, said that:

“the phrase ‘situations of international or internal armed conflict’ in Article 15(c) has an
autonomous meaning which is broad enough to capture any situation of indiscriminate
violence, whether caused by one or more armed factions or by a state, and which
reaches the level described by the European Court in Elgafaji.”



27.

The Court agreed with the UNHCR’s submission that there is no requirement for the
armed conflict to be exceptional. The Court emphasised that the word ‘civilian’
means a genuine non-combatant, and not simply someone who is not in uniform.
The Court observed that the UNHCR had submitted that former combatants should
not be excluded from protection, but did not itself express a view. It was not a
matter argued before us but we would consider that, whether a former combatant
falls within the definition of a civilian, will be a question of fact and degree in every
case in which the issue arises.

In conclusion, in paragraph 40, the Court defined the question which the Tribunal
has to answer (adapted by us for this case) as being;:

“Is there in [Afghanistan] or a material part of it such a high level of indiscriminate
violence that substantial grounds exist for believing that an applicant such as [GS]
would, solely by being present there face a real risk which threatens his life or person.”

By “material part’ the Court said it meant the applicant’s home area, or any potential
place of internal relocation, if relevant. In our judgement, by so doing, the Court
confirmed that it is possible, for the purposes of the Qualification Directive, to have
an armed conflict in one part of a country, when other parts may be free of it.
Similarly, even in an area of internal armed conflict, there may be parts where the
high levels of indiscriminate violence, needed to obtain protection, are not achieved.

Part 6

The Remaining Unresolved Issues of Law

28.

29.

30.

This is the first occasion since QD and AH in which Article 15(c) has come to be
considered in detail by a panel of the Tribunal. We shall consider and apply the law
as set out in Elgafaji and QD and AH, and address a number of issues which those
cases did not purport to settle.

As a result of QD and AH, whether there is an internal armed conflict in Afghanistan
for IHL purposes, is not a relevant consideration. For that reason, GS (Existence of
internal armed conflict) Afghanistan CG [2009] UKAIT 00010 is no longer to be
treated as extant country guidance.

The issues which remain to be considered, are:

. causation;

. the distinction between discriminate and indiscriminate violence;

*  whether an applicant can rely on indirect consequences of armed conflict as well
as direct ones;

10



*  whether criminal activity occurring during a period of armed conflict is a

relevant consideration;

*  the meaning of “life or person”.

Appellant’s Submissions on the Unresolved Issues

31.

32.

33.

In his skeleton, Mr Symes said little on these topics save to refer to the overriding
purpose of Article 15(c), which he said was to give temporary refuge to people whose
safety is placed in serious jeopardy by indiscriminate violence. He referred to
paragraphs 23 to 34 of QD and AH, and particularly to paragraph 35 of Elgafaji,
which describes the necessary degree of indiscriminate violence as reaching;

“such a high level that substantial grounds are shown for believing that a civilian,
returned to the relevant country or, as the case may be, to the relevant region, would
solely on account of his presence on the territory of that country or region, face a real
risk of being subject to the serious threat referred to in Article 15(c).”

He expressed the view that the reasoning in Elgafaji may have been informed by the
Temporary Protection Directive (Council Directive 2001/55/EC), as suggested in the
UNHCR submission at paragraph 37.3 to the Appendix in QD and AH. There it was
said that Directive:

“...applies to persons who have fled “armed conflict or endemic violence” and persons
at serious risk of ‘systemic and generalised violations” of their human rights.”

In argument, Mr Symes considered the possible forms of threat to civilians. He
referred to the requirement for a threat to life or person. In QD and AH, whilst the
Court said that the IHL approach in KH (Iraq) had led to too narrow a construct of
“life or person”, it did not venture an opinion as to what “threat to life or person”
does mean. Mr Symes argued that Articles 15(a), (b) and (c) should be read together.
He said that, whilst QD and AH did not mandate the suggestion that they should be
considered euisdem generis, it did imply that was the case. He asked, rhetorically,
whether casualties arising from disease or malnourishment would be included, and
argued that is not ruled out under the provisions of Article 3 ECHR, which are
replicated in paragraph 15(b). He wondered whether Sedley L] had this in mind
when he said, at the end of the judgment, that it was possible that QD may succeed
in his claim on the basis of Article 15(c).

When the Tribunal reminded Mr Symes that there needed to be a causal nexus
between the threat to a civilian’s life or person and the indiscriminate violence, Mr
Symes suggested that where, for example, humanitarian aid supplies were
interrupted by insurgents the consequence of that interruption may be sufficient.
But, he conceded that there is a risk that those who were simply poor would not be
successful.

11



34.

35.

36.

37.

38.

39.

Dealing with the question of causation, he reminded us that the wording in Article
15(c) is “by reason of”, whereas in the Refugee Convention causation is dealt with by
the words “for reasons of”. He argued that as the language is almost exactly the
same it is not possible to say that refugee cases are not relevant to issues of causation,
when concerning subsidiary protection. He referred to Article 9(3) of the
Qualification Directive which, in the context of the qualification as a refugee,
provides:

“...there must be a connection between the reasons mentioned in Article 10 of the acts
of persecution as qualified in paragraph 1.”

He argued that Article 9(3) did not use the word “exclusively”, or even “probably”, it
simply required “a connection” and, he argued, a low level of connection. He then
asked whether Article 9(3) would apply to subsidiary protection and suggested that
the possibility should not be excluded. As IHL considerations have been ruled out,
he suggested that an approach similar to that in Article 9(3) would be a good way of
resolving what is required by way of causation.

He argued that the Qualification Directive’s overall approach is purposive and
referred to recital 10 which says that the Directive:-

“seeks to ensure full respect for human dignity and the right to asylum of applicants for
asylum and their accompanying family members.”

He acknowledged that this recital also refers to refugee claims but, he argued, the
Directive is such that the recital covers both refugees and subsidiary categories. He
argued that it is necessary to take a broad approach to the harm from which Article
15 was designed to protect, because recital 10 includes the reference to human
dignity. He argued that it would be contrary to human dignity not to provide
protection to those whose needs arise from either direct or indirect violence.

He referred to the UNHCR view that serious (including indiscriminate) threats to
life, physical integrity or freedom, resulting from generalised violence or events
seriously disturbing public order, are valid reasons for international protection under
its mandate. This was said, not only in their January 2008 Position Paper, but also in
paragraphs 50 to 55 of the submissions which appear in the appendix to QD and AH.
That, he argued, also showed the need for a broad approach.

He also relied on Article 61 of the Consolidated Version of the Treaty Establishing
the European Community, which he argued mandates the progressive establishment
of an area of freedom, security and justice, including “safeguarding the rights of
nationals of third countries”. He argued that Article 15(c) should not offer protection

any less extensive, as to the forms of harm contemplated, than that protected by
Article 15(b).

Mr Symes relied on the Advocate General in Elgafaji, at his paragraph 23, where he
said:

12



40.

“Accordingly, although the case law of the Strasbourg Court is not a binding source of
interpretation of Community fundamental rights, it constitutes nonetheless a starting
point for determining the content and scope of those rights within the European Union.
Taking that case law into account is, moreover, essential to ensure that the Union,
founded on the principle of respect for human rights and fundamental freedoms, will
contribute to extending the protection of those rights in the European area.”

Mr Symes argued that when the Court of Appeal said, in QD and AH, that the
Tribunal had erred in law by construing “indiscriminate violence” “too narrowly”,
that amounted to an endorsement of the UNHCR approach. That approach requires
all forms of violence, emanating both directly from the conflict itself and from other
sources, such as opportunistic criminals taking advantage of the breakdown of law
and order, to be taken into account. It followed, in his submission, that all forms and
consequences of violence in Afghanistan should be deemed relevant to Article 15(c).
Mr Symes added that, when the Court said that indiscriminate violence was broader
than the IHL meaning, it could have ruled out categories of indiscriminate violence,
but did not do so. In HH and Others (Somalia) (paragraph 333) the Tribunal said:

“...It is clear that the indiscriminate violence can comprise violence perpetrated by
combatants, which fails to distinguish between civilian and military targets. But...the
indiscriminate violence does not have to be violence that emanates directly from the
combatants themselves. If that had been intended, we think the drafters could and
would have said so. The indiscriminate violence may, for example, be perpetrated by
looters and other criminal elements, taking advantage of a breakdown in law and order
to go on the rampage.”

In paragraph 96 of KH (Iraq), the Tribunal drew back from that, because of their IHL
approach, and said, in effect, that criminal violence taking advantage of the lack of
law and order would not be included. Mr Symes argued that it would be, and the
IHL approach had been found to be wrong.

Respondent’s Submissions

41.

In their skeleton argument, Mr Palmer and Mr Blundell referred to the
jurisprudential history of Article 15(c). They noted that in QD and AH, although the
UNHCR had argued against excluding criminal violence from the purview of the
phrase “indiscriminate violence”, the Court of Appeal had not expressly adopted
that part of the UNHCR’s submissions, in contrast to others. They therefore argued
that the position with regard to criminal acts remains as set out by the Tribunal in
paragraph 96 of KH (Iraq). There, it was said that criminal acts are capable of being
sufficiently punished within the framework of the domestic criminal law of a
country, even if that did not necessarily happen in practice; and that there is nothing
in the text, the Directive, or the preparatory documents to suggest that protection
against criminal violence was intended. That view is supported by the recital 26
which provides that risks to which a population is generally exposed are not
normally enough to entitle an applicant to the protection of the Qualification

13



42.

43.

44.

Directive. They argued that nothing in QD and AH suggests that such acts should
now be caught by Article 15(c). They asserted that, because none of the organisations
which provide information about civilian casualties of war have attempted to
provide figures for victims of criminal acts, that suggests they also do not consider it
part of the indiscriminate violence to which Article 15(c) is addressed.

Mr Palmer dealt with the findings in Elgafaji. When he said that any situation of
indiscriminate violence has to reach the high level described by the European Court,
the Tribunal suggested to him that, for persons who were at heightened risk, there is
a relatively low ‘Elgafaji test’, and asked how this impacted on his submissions. He
said that depended upon what “indiscriminate violence” means. He argued that it is
not any violence, or even major violence, but must be indiscriminate. He said that
the issue is whether a person is at risk “by reason of indiscriminate violence in
situations of international or internal armed conflict”. He suggested that a more
helpful approach is to consider that as one phrase and ask what it means. Even if it
is not to be construed strictly with IHL guidance, the violence must be looked at in
the context of armed conflict. He then asked what the threshold is, saying that is
bound up with the existence of an armed conflict. He suggested that the threshold
was not that different from the type of violence which the Tribunal identified in KH
(Iraq). Although we must take care, because in KH (Iraq) the analysis was in relation
to IHL, he argued that that did not mean that all the analysis went out of the window
and noted that, at paragraph 94, it was said that indiscriminate violence could still
cover violence targeted against civilians directly, so that targeted violence is part of
the general risk. Although QD and AH had found that “indiscriminate violence”
had been construed too narrowly in KH (Iraq), he said that was not an obvious
answer to the question. In QD and AH, the Court seemed to suggest that
indiscriminate violence embraces armed anarchy, but he acknowledged that may
well not display the nexus that was considered essential in KH (Iraq), although he
did suggest it could explain the Delphic comments in QD and AH.

Mr Palmer agreed with the view in KH (Iraq), that criminal violence is not covered
by “indiscriminate violence”. He said first, criminal violence is not indiscriminate
and second, as had been accepted in HH & others (Mogadishu: armed conflict: risk)
Somalia CG [2008] UKAIT 00022 there has to be a nexus to the armed conflict. To be
included any criminal violence would have to be either caused, or permitted, by the
armed conflict, for example, if there were a total breakdown of law and order. He
suggested that any criminal activity had to be born of, and not simply not prevented
by, the internal armed conflict. It was therefore something close to what the Tribunal
had identified in KH (Iraq) and not tied to military operations. We note that QD and
AH, at paragraph 21, included armed anarchy when speaking of a war zone.

Mr Palmer said that Mr Symes had read too much into the Court of Appeal’s remittal
of the appellants” appeals in QD and AH. He argued that, as the Tribunal is the fact-
finding body, and as it had applied the wrong legal test, it was not for the Court of
Appeal to apply the appropriate test to the facts as found, if it was not clear whether
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45.

46.

47.

the evidence could meet the appropriate test or not. Not all the evidence about Iraq
was before the Court in QD and AH.

When considering the degree of risk which exists, Mr Palmer discouraged us from
applying a formulaic approach, such as relating a real risk to a one in ten chance
(Batayav v Secretary of State for the Home Department [2003] EWCA Civ 1489). He
argued that, in general, formulaic tests do not find favour, and the test remains that
of real risk. He argued that it was completely inappropriate, as Mr Symes had done,
to divide the population by the number of incidents. Even if that had been
appropriate, it would not be done by taking Afghanistan as a whole. Whatever the
test, the risk needs to be looked at area by area and case by case.

He suggested that Mr Symes had effectively said that the Tribunal should consider
all the effects of war, because the casualty figures among civilians are so low, and did
not reach anything like the one in ten criterion. If he did, Mr Palmer argued this was
a wholly illegitimate approach, unsupported by anything in either QD and AH or

Elgafaji.

Dealing with some of Mr Symes’ other submissions, he argued that “by reason of”
simply meant there had to be a causal connection. He suggested that the approach in
AM and AM was an appropriate one. At paragraph 93 of AM and AM, the Tribunal
said the test was whether acts complained of were:

“one, albeit not necessarily the only, operative reason for the feared persecution.”

In AM and AM, Counsel had suggested an example of indiscriminate shelling of a
civilian neighbourhood which caused death and wounding to civilians, arguing that
those deaths and woundings would plainly be “by reason of the indiscriminate
violence”. He submitted that, if in consequence of that violence, a surviving
population was displaced to a region in which it was likely to die of starvation and
disease, those consequences would also be “by reason of” the indiscriminate
violence. The Tribunal accepted that, with a caveat. They said:

“In order for the indiscriminate violence to be an ‘effective cause’, it clearly cannot
extend to include consequences that are connected only remotely.”

Mr Palmer submitted that the violence did not need to be the sole, but did need to be
an operative, cause; and not too remote. He referred to Mr Symes’ submission that:

“Plainly there is ‘a connection between” threats to life and person which are indirect
effects of armed conflict and the indiscriminate violence which animates that conflict.”

and was anxious to say that, from that formulation, it does not follow that there
would always be a causal connection. He gave as an example, a war which has
caused food supply problems and said those problems are not an effect of
indiscriminate violence. He emphasised that the test remains “by reason of
indiscriminate violence”.
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48.

49.

50.

51.

52.

Dealing with Mr Symes” other submissions, Mr Palmer argued that recital 10 of the
preamble to the Directive is too vague to import the reading which Mr Symes asked
us to adopt. It does not mean that Article 15(c) is there to protect human dignity. He
reminded us of recital 26, which says that risks to which a population of a country or
a section of the population is generally exposed do not normally create in themselves
an individual threat which would qualify as serious harm. He said that, on Mr
Symes’ view of the significance of recital 10, such risks would create individual
threats.

As to Mr Symes’ assertions about the UNHCR view, he emphasised that the UNHCR
is not a source of law when it came to the interpretation of the Qualification
Directive.

Returning to Mr Symes’ assertion that, at the very least, Article 15(c) should offer
protection no less extensive than the forms of harm protected by Article 15(a) and (b),
Mr Palmer said that he did not accept that as a broad proposition. He said that
because, in Elgafaji, the European Court said that Article 15(c) was different, and
involved general harm, whereas 15(a) and 15(b) dealt with individual risk. He
argued that Article 15(c), whilst protecting from more general harm, still has the
individual component to it. As to the submission that the Advocate General in
Elgafaji had said that the European Union would “contribute to extending the
protection of [human] rights in the European Area”, Mr Palmer argued that this had
been covered in QD and AH. It did not mean that there was to be a Europe wide
protection from all the effects of war. In particular in Afghanistan, not all problems
can be included. Much has been born of 30 years of armed conflict of differing
degrees. For example, problems could be caused by such things as bridges being
blown up, and that would not suggest indiscriminate violence.

Dealing still with indiscriminate violence, Mr Palmer asked whether pro-government
violence could be described as indiscriminate in the context of the care which was
now being taken by ISAF (to which we will come later). He said that even when
steps are taken to avoid casualties among civilians, they will continue to occur.
When they do, should the victims be properly described as victims of indiscriminate
violence? He argued that he was not trying to import a quasi-IHL test, but said that
the government-supported forces are using a high degree of discrimination. He
suggested that, whilst the anti-government forces are far more indiscriminate, and a
lot of anti-government activity can properly be described as indiscriminate, it is still
necessary to determine the extent of the indiscriminate violence. He argued that
evaluation is a matter of judgment, but suggested that the evidence is not sufficient,
in most cases, to show that a person is the victim of indiscriminate violence. In
particular, being caught in crossfire does not in itself demonstrate that one is the
victim of indiscriminate violence.

During the course of discussing elevated risk categories, Mr Palmer was anxious to
suggest that it was not a question of people being at risk because they are, say,
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teachers. He said that the common factor among high risk categories is that they are
perceived collaborators, in one form or another. There has been evidence of
warnings about teachers taking mixed, or female, classes but that is not the same as
saying that all teachers are at risk on return. He emphasised that, if somebody is at
risk because they are a member of a group, such as teachers, or even perceived
collaborators, they may well have a refugee claim. Therefore, when considering
Article 15(c) risk, care needs to be taken to ensure that, if appropriate, they should be
recognised as refugees, rather than granted humanitarian protection.

53. Using the example that Mr Palmer gave, namely teachers who may be warned
against teaching mixed classes, or classes of girls, we asked whether the approach
taken in HJ (homosexuality: reasonably tolerating living discreetly) Iran [2008]
UKAIT 00044 applies in this context. There the Tribunal (following a remittal from
the Court of Appeal in | v SSHD [2006] EWCA Civ 1238) considered the extent to
which it is reasonable to expect a person to avoid difficulties by modifying their
behaviour upon return to their home country. Mr Palmer argued that the principles
were no different. He said Article 15(b) effectively introduced Article 3 ECHR into
the ambit of humanitarian protection and it was to Article 3 that the principle was
applied. He saw no reason for it not to apply equally to Article 15(c). Mr Symes did
not argue to the contrary.

Part 7

Conclusions about the Meaning of Article 15(c)

The overarching question

54. We know, from the formulation in QD and AH, that the question to be answered by
the Tribunal is that posed at paragraph 40:

“Is there in [Afghanistan] or a material part of it such a high level of indiscriminate
violence that substantial grounds exist for believing that an applicant such as [GS]
would, solely by being present there, face a real risk that threatens his life or person?”

The relevance of armed conflict

55. Following QD and AH we know that, for the purposes of interpreting Article 15(c),
armed conflict is not defined by reference to International Humanitarian Law and
that it has:-

“an autonomous meaning broad enough to capture any situation of indiscriminate
violence, whether caused by one or more armed factions or by a state, which reaches
the level described by the European Court of Justice in Elgafaji” (paragraph 35 of QD
and AH).

56. What this means is that the real focus of attention is on the intensity of the
indiscriminate violence, rather than on the nature of the conflict giving rise to the
situation in which such violence exists. Accordingly, the formulation of the question
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by Sedley L] in paragraph 40 of QD and AH does not contain a reference to armed
conflict. In QD and AH it was also accepted that there is no requirement for the
armed conflict to be exceptional, although a degree of intensity of indiscriminate
violence is required in order to pass the test in Elgafaji.

The required level of intensity of indiscriminate violence

57. That test for the required degree of intensity appears at paragraph 35 of Elgafaji.

58.

59.

60.

Having referred to the assessment having to be made by the authorities or courts of a
member state, a person is to be entitled to humanitarian protection when:

“The degree of indiscriminate violence characterising the armed conflict taking
place...reaches such a high level that substantial grounds are shown for believing that a
civilian, returned to the relevant country or, as the case may be, to the relevant region,
would solely on account of his presence on the territory of that country or region, face a
real risk of being subject to the serious threat referred to in Article 15(c) of the
Directive.”

In paragraph 37, the court referred to “an exceptional situation which would be
characterised by such a high degree of risk...”; although we observe the warning in
QD and AH not to treat exceptionality as a legal requirement.

That test was finessed in paragraph 39 of Elgafaji, where the Court said:

“In that regard, the more the applicant is able to show that he is specifically affected by
reason of factors particular to his personal circumstances, the lower the level of
indiscriminate violence required for him to be eligible for subsidiary protection.”

In relation to that last proposition, the Court added that regard should be had to the
area in which indiscriminate violence was occurring, the actual destination of the
applicant, and whether Article 4(4) of the Qualification Directive applied. Article
4(4) provides:-

“The fact that an applicant has already been subject to persecution or serious harm or to
direct threats of such persecution or such harm, is a serious indication of the applicant’s
well-founded fear of persecution or real risk of suffering serious harm, unless there are
good reasons to consider that such persecution or serious harm will not be repeated.”

The high degree of risk required to bring a situation within Article 15(c) is
emphasised by the Court throughout paragraphs 36 to 38. The Court recognised that
Recital 26 of the Qualification Directive provides that risks to which a population (or
part) is exposed do not normally give rise to individual threat which would qualify
as serious harm, but said that the word ‘normally” allows for an exceptional situation
characterised by such a high degree of risk that substantial grounds would be shown
for believing that a person would be subject individually to that risk in question.
That high level of risk, the Court said, is confirmed by the subsidiary nature of the
protection. This was referred to in QD and AH where, in paragraph 37, the Court
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spoke of events occurring on a wide scale and being of sufficient severity to pose a
real risk of serious harm.

The interpretation of ‘real risk of a threat’.

61.

QD and AH explained that Article 2 and Article 15(c) read together are concerned
with serious threats of real harm.

Discriminate and indiscriminate violence distinguished

62.

An issue which has not been settled by the jurisprudence is the distinction between
discriminate and indiscriminate violence. We do know, from QD and AH that
indiscriminate violence does not include methodical victimisation. In paragraph 34
of Elgafaji, the Court said the term implies that the violence may extend to people
irrespective of their personal circumstances. This appears to us to be a issue of fact in
each case. Neither party attempted to define the difference any more precisely, but
rather proceeded by way of example. It would, in our judgment, be indiscriminate
violence if a suicide bomber were to attempt to assassinate one individual in a
crowded market place. Similarly, the bombing of insurgents who were sheltering in
a school, or other area known to be populated by civilians, would be indiscriminate.
On the other hand, a targeted attack on opposition fighters, which unexpectedly
caught individuals in the crossfire would not. More problematic areas may include
the use of improvised explosive devices intended to attack coalition forces, but where
explosions may occur in such a way that civilians are affected. Another problematic
example is the incident we refer to later where a man driving a car bomb, intended to
be used against a coalition convoy, unexpectedly collided with a tractor and
detonated the bomb, thereby killing civilians nearby. The extent to which driving a
car, that is in effect a bomb, through a crowded place on the way to attack coalition
forces is an act that is so reckless that any adverse consequences are indiscriminate,
was not debated before us.

Criminal activity

63.

64.

The question of whether criminal activity falls within the scope of Article 15(c) is an
issue which has been considered before. KH (Iraq) purported to largely rule it out
(paragraph 96), but that was because its definition of armed conflict was based on
IHL considerations, and we now know that was wrong. In HH and others (Somalia)
it was recognised that indiscriminate violence does not have to be violence that
emanates directly from combatants themselves. The Tribunal said:

“The indiscriminate violence may, for example, be perpetrated by looters and other
criminal elements, taking advantage of a breakdown in law and order to go on the
rampage.”

Although he accepted that QD and AH could be read so as to include armed anarchy
within the meaning of indiscriminate violence, Mr Palmer argued that such violence
may fail the nexus test. He also argued that there is nothing in the text of the
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65.

Directive, or in the preparatory documents to suggest that criminal violence was
intended to be included; that risks to which the population are generally exposed are
not normally enough (recital 26 of the Qualification Directive); and that criminal acts
would be capable of being sufficiently punished within the framework of domestic
criminal law of the country, even if this may not necessarily happen in practice. We
do not agree with his submission that paragraph 96 of KH (Iraq) has survived,
because the reasoning therein was related to the need to protect civilians from
violations of IHL. That paragraph did consider, as an example, criminal gangs
exploiting the law and order vacuum by stealing oil from a pipeline, during an
armed conflict, and thereby killing innocent civilians indiscriminately. That is an
interesting example because it illustrates the difficulty of deciding whether the
indiscriminate violence has been caused by one or more factions, or a state. There
have been examples of that activity causing considerable loss of life and injury to
innocent people in a complete absence of armed conflict.

We see no reason in principle why criminal acts should not be included in the scope
of indiscriminate violence and, indeed, it is often difficult to separate armed conflict
from a criminal act. It is hard to envisage an act more criminally culpable than
carrying and detonating a bomb in a crowded marketplace, whatever the intention of
the person concerned. Similarly, could it properly be argued that the roadblocks set
up for reasons of extortion around Mogadishu in recent years are not the
consequence of a complete breakdown in law and order arising from the armed
conflict which is manifestly occurring there? The correct approach is not simply to
ask whether the indiscriminate violence is criminal, or in pursuance of the armed
conflict. It is a question of causation. The words used in Article 15(c) are “by reason
of indiscriminate violence in situations of international or internal armed conflict”.
There therefore needs to be a causal link between the threat to life or person and the
indiscriminate violence, but that indiscriminate violence does not need to be caused
by one or more armed factions or the state. We emphasise that, criminal acts, as with
any other form of indiscriminate violence, need be of sufficient severity to pass the
Elgafaji test, and produce a serious and individual threat to a civilian’s life or person
(to which we will come). Not all criminal acts, by a very long way, would fall into
that category.

Causal nexus

66.

What is the level of nexus required between the serious and individual threat and the
indiscriminate violence? We can do no better than to adopt the Tribunal’s test in AM
and AM, where it was accepted that there is no significant distinction between the
words “by reason of” and “for reason of”. The Tribunal said that to succeed an
applicant must show that the indiscriminate violence is an effective cause of the
serious and individual threat. It does not need to be the only cause, but has to be
more closely connected than only remotely. That is also consistent with Article 9(3)
of the Qualification Directive, which Mr Symes submitted should apply to the
assessment of entitlement to humanitarian protection as it does to refugee status.
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67.

68.

69.

70.

71.

The next question is whether indirect consequences of indiscriminate violence can be
sufficient to bring a person within Article 15(c). In our judgment this is also
answered by considering the causal nexus, and will be a question of fact in each case.

We look at the issue in the context of Afghanistan. In doing so, we have regard to the
evidence adduced in this case, which we describe in more detail later. In that
country a significant proportion of the population does not have sufficient food and
significant numbers have died of starvation. There has been an armed conflict for
many years, although it has not been consistent in its severity, and has not always
involved the same parties.

One consequence of the years of conflict is that agriculture, and food distribution,
have suffered and that has given rise to difficulties of food supply. In our judgment
it cannot be said that such a general situation has come about “by reason of
indiscriminate violence in situations of international or internal armed conflict”. The
food supply difficulties arise from a situation that has gone on for many years, and
have not been shown to be the result of indiscriminate violence, as opposed to the
targeted violence of armed groups against one another. Also, there is no satisfactory
evidence that, even without an armed conflict, the situation in Afghanistan in this
regard would be a great deal better. The food supply problem cannot be shown to be
connected otherwise than very remotely to indiscriminate violence, even if it is more
closely connected to armed conflict.

On the other hand, Mr Palmer’s example of indiscriminate bombing which leads to
the population of a particular village having to flee to an area where they cannot be
fed, could be said to have a causal nexus with the indiscriminate violence. The
distinction is underlined by recital 26 of the Qualification Directive which provides
that:-

“Risks to which the population of a country or a section of the population is generally
exposed do normally not create in themselves an individual threat which would qualify
as serious harm.”

That brings us to Mr Symes’ assertion, that such risks are included within the
definition of Article 15(c) by virtue of recital 10 of the preamble to the Qualification
Directive. That makes reference to seeking to ensure full respect for human dignity.
We do not accept his arguments that recital 10, when read with Article 61 of the
Consolidated Version of the EU Treaty, means that questions of human dignity have
to be read into Article 15(c). We prefer Mr Palmer’s view that recital 10 is too vague
to import that reading into Article 15(c). Recital 10 is an aspiration. Nor do we take
the simplistic approach, that Article 15(c) should be seen to offer protection no less
extensive, as to the forms of harm comprehended, and protection contemplated, than
Article 15(b). We say that because, in Elgafaji, it was said that Article 15(c) is not the
same as Article 15(a) and (b) in as much as 15(a) and (b) deals with individual risks,
and Article 15(c) to a more general risk (despite its use of the word ‘individual’. An
individual risk, and a general risk, are not the same and it is not therefore
appropriate for the definition of one, to inform the definition of another. We find
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that the UNHCR view, whilst to be respected, is not persuasive of the interpretation
of the Qualification Directive.

The meaning of life or person

72.

The next issue is the meaning of “life or person”. Clearly this must mean more than
just a risk of death; if not, the words “or person” would have been unnecessary. In
KH (Iraq) the phrase was subjected to an IHL analysis and that does not assist. In
QD and AH the only relevant finding is that “life or person” was construed too
narrowly by the Tribunal in KH (Iraq). Mr Symes, in his skeleton, suggested that a
less narrow approach, and one which he suggested was impliedly found to be
appropriate in QD and AH, is that seen in the UNHCR submission in that case.
There, it was suggested that the forms of harm covered by Article 15(c) include all
forms of serious physical and psychological harm, including flagrant breaches of
qualified rights, such as freedom of thought, conscience and religion. We do not
accept that the threat to a civilian’s life or person envisioned in Article 15(c) goes
anywhere near as far as Mr Symes argues. As we have already said, the UNHCR is
not an authority on the interpretation of the Qualification Directive. The forms of
harm suggested by UNHCR are broadly consistent with those from which protection
is required by the European Convention. They are more appropriately dealt with, if
they reach ECHR Article 3 levels, or otherwise are sufficiently flagrant, by Article
15(b). They are also more in the nature of individual risks and unlikely to arise as a
result of indiscriminate violence. Having said that, there is no precise definition that
can be applied to the words “or person”. In our judgment the threat to a civilian’s
person, which may bring him within the scope of Article 15(c), must be informed by
the requirements in Articles 2(e) and 15(c). An applicant must show that there are
substantial grounds for believing that he would face a real risk of suffering a serious
and individual threat. It is clear from Elgafaji that there is a high threshold, and we
know from QD and AH that Article 15(c) is concerned with “serious threats of real
harm”. The meaning of “or person” must be read in the light of the need for “real
harm” or “serious harm”. In that regard, it is possible to read across the provisions
of Article 15(b) to understand the level (but not type) of harm required to obtain the
protection of Article 15(c).

The meaning of “individual threat by reason of indiscriminate violence’

73.

Another issue for a decision maker is the interrelationship between “individual
threat” and “indiscriminate violence”. That was answered in paragraph 35 of
Elgafaji (read with paragraph 39) and which we have already quoted. For the sake of
completeness, we repeat it here:

“35. ...the word ‘individual' must be understood as covering harm to civilians
irrespective of their identity, where the degree of indiscriminate violence
characterising the armed conflict taking place...reaches such a high level that
substantial grounds are shown for believing that a civilian, returned to the
relevant country or, as the case may be, to the relevant region, would, solely on
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account of his presence on the territory of that country or region, face a real risk of
being subject to the serious threat referred to in Article 15(c) of the Directive.

39. In that regard, the more the applicant is able to show that he is specifically
affected by reason of factors particular to his personal circumstances, the lower
the level of indiscriminate violence required for him to be eligible for subsidiary
protection.”

Enhanced risk categories

74.

There is one further matter with which we should deal, and that is the person with a
higher level of risk. In Elgafaji, the Court referred to recital 26 of the Directive, where
it is said that risks to which a population, or a section of the population, of a country
is generally exposed, do not normally create in themselves an individual threat
which would qualify as serious harm. The word “normally” was said, in Elgafaji, to
allow for the possibility of an exceptional situation characterised by such a high
degree of risk that substantial grounds could be shown for believing that that person
would be subject, individually, to the risk in question. From that the Court
concluded in paragraph 39:

“...the more the applicant is able to show he is specifically affected by reason of factors
particular to his personal circumstances, the lower level of indiscriminate violence
required for him to be eligible for subsidiary protection.”

There is therefore a moving standard in the required level of indiscriminate violence,
when a person is at a higher degree of risk. But, ultimately the test is one of real risk.
That is clearly demonstrated by the wording of Article 2(e), which makes reference to
“substantial grounds...for believing...would face a real risk”. The varying standards
of violence and risk must be assessed within the overall criteria in Article 15(c).

Part 8

The Situation in Afghanistan

75.

In assessing the current situation in Afghanistan, we have had the benefit of a report,
and oral evidence, from Professor Farrell; a report prepared in December 2008 by Dr
Antonio Giustozzi; and a wealth of documentary evidence produced by each of the
parties. We reminded the parties that, unless they referred expressly, either by way
of skeleton arguments or submissions, to any particular piece of the documentary
evidence they could not be certain that we would consider it, or assume that they
relied upon it.

Dr Giustozzi

76.

Dr Giustozzi did not give oral evidence to the Tribunal but his written report was
before us. Dr Giustozzi has been accepted by the Tribunal as an expert on
Afghanistan in a number of previous cases. He visits Afghanistan regularly. His
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77.

report in this appeal was, however, of limited value because it was prepared on the
assumption that the appellant’s expressed fear of Gul Karim and land grabs was
correct.

With regard to general conditions, the two important parts of Dr Giustozzi’s report
for present purposes are those which were put to Professor Farrell in cross-
examination (paragraph 100 post). We shall describe those parts in the context of that
cross-examination. Dr Giustozzi also dealt with some aspects of general conditions
in Kabul, with which we will deal when we come to look at internal relocation.

Professor Farrell

78.

79.

80.

Professor Theo Farrell is Professor of War in the Modern World, in the Department
of War Studies, King’s College London. His CV shows that he is also Head of
Military Studies Research for the King’s War Studies Group (which covers Defence
Studies in the Department of the Joint Services Command and Staff College); a
Consultant to the UK Ministry of Defence; and an Associate Fellow of the Royal
United Services Institute. His report was designed to assist with three issues:

(i) the measures used by those academics who study armed conflicts in order to determine
their severity;

(i) whether Afghanistan is in a state of internal armed conflict; and

(iii) whether circumstances in Afghanistan are such as to create “serious” risks to civilians
in the armed conflict.

To a large extent the second issue is a matter for us, and is relevant to the extent that
it is a factor in the definition of ‘indiscriminate violence’ in accordance with Elgafaji,
as explained in QD and AH. Mr Palmer did not seek, for our purposes, to argue that
Afghanistan is not in a state of internal armed conflict. The previous concession, that
it is, for International Humanitarian Law purposes, is no longer relevant.

In his report, Professor Farrell gave a brief history of the academic study of war and
an explanation of the development of the “human security paradigm” in security
studies. He explained that the paradigm is a relatively new way of thinking about
security, not in terms of securing states, but in terms of providing security for people.
The definition of security for people includes freedom from starvation and
oppression as well as violence. This has led to a change in approach. The assessment
of the severity of a war used to involve estimates of the number of war dead, and
traditionally the emphasis was on numbers of military personnel killed. The focus
has now changed and has been directed to include civilian casualties, among other
indicators of the adverse impact of war on human security.
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81.

82.

83.

Having explained how a war was defined for these purposes (more than 1,000
military personnel dead; no period was specified), he explained that the interest of
academics has now moved to include intra state conflicts, as well as inter-state
disputes.

He suggested that one way to measure the severity of a war is by the number of
civilians killed and injured. It is especially appropriate for internal armed conflicts,
which often do not involve battle between recognised military forces, but often do
involve violence directed at civilian populations. He gave as examples three internal
conflicts where the battle death threshold was less than 1,000 but where there were
massive civilian losses. These were: 2 million dead in Cambodia between 1975 and
1978, 350,000 dead in Somalia between 1990 and 1991, and 800,000 dead in Rwanda
in 1994. Professor Farrell explained that this “metric” can be problematic in
application, because data on civilian casualties can be variable in both substance and
reliability. He said this may be because parties to the conflict are less interested in
gathering accurate data on civilian casualties, than in manipulating the data to
support their own view of the conflict. The data provided by non-governmental
organisations and other independent studies can also be very variable, with different
researchers providing different casualty figures for the same conflict (he cited a
difference in Iraqi casualties, one based on the Iraq Body Count Project, and the other
on a study published in the Lancet). Another difficulty in estimating civilian
casualties is that figures often do not distinguish clearly between combatants and
civilian casualties, not least because in many contemporary conflicts the line between
a combatant and a civilian is blurred. Also, estimates vary between direct and
indirect casualties. He described direct casualties as those killed and injured in
fighting, whereas indirect casualties included those who were killed or suffered
serious injuries as a result of the effects of war. He gave examples of the latter, citing
imprisonment, abuse, starvation or the destruction of critical infrastructure and
services. He suggested that in order to fully appreciate the severity of a conflict, it is
necessary to include indirect casualties. He illustrated that by saying that of the 2
million civilians that died in Cambodia, only 80,000 to 100,000 were directly killed.
The rest died of starvation and disease, because of the policies of the Pol Pot regime.
He summarised by suggesting that the civilian casualties provide a truer estimate of
the severity of an armed conflict than battle casualties, whilst acknowledging that
compilation of reliable data on civilian casualties involves challenges and
methodological choices.

Professor Farrell also considered that two other consequences of conflict should be
taken into account as possible metrics. The first is the number of displaced people,
including both refugees and internally displaced persons (IDPs). As, in this
jurisdiction, the term refugee is a term of art, and Professor Farrell confirmed in
evidence that by refugee he meant a person who was displaced, but had crossed an
international border, we propose to use the acronym “EDP” (externally displaced
person) to describe such people. He noted that, on three occasions, United Nations
Security Council Resolutions had been made when flows of EDPs became recognised
as constituting a threat to international peace and security. In two cases international
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84.

85.

86.

armed intervention took place despite a relatively low number of civilian deaths
prior to intervention (in Haiti between 1991 and 1994, and in Kosovo). He
considered that numbers of displaced people was a helpful measure, because reliable
comparative data on EDPs and IDPs are available from the UNHCR. The other
metric is state failure. He said that state failure, when chronic, can lead to the
collapse of infrastructure and basic services, including law and order, making life for
communities unsustainable. He recognised that state failure can be a causal factor in
internal armed conflict, but emphasised that armed conflict can also be the cause of
state failure. He warned about using mass population displacement, and state
failure, as independent tests of conflict severity. He said mass population
displacement and state failure can coexist, with mass population displacement being
an indicator of state failure, and possibly a further contributor to it. He argued that,
whilst these two measures may provide reinforcing evidence when looking at the
severity of an armed conflict, they are not necessarily independent tests of conflict
severity.

Professor Farrell therefore suggested that four metrics should be applied to
determine the severity of the conflict in Afghanistan and the consequent risk to
civilians, namely (i) battle deaths, (ii) civilian casualties, (iii) population
displacement, (iv) state failure.

Turning, in his report, to an assessment of the severity of the conflict in Afghanistan,
and the risk to civilians, Professor Farrell said that military battle deaths had
remained relatively low. The fig