0900173 [2009] RRTA 743 (17 August 2009)

DECISION RECORD

RRT CASE NUMBER: 0900173

DIAC REFERENCE(S): CLF2008/140666

COUNTRY OF REFERENCE: India

TRIBUNAL MEMBER: Linda Kirk

DATE: 17 August 2009

PLACE OF DECISION: Melbourne

DECISION: The Tribunal affirms the decision not to grant the

applicant a Protection (Class XA) visa.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958the Act).

The applicant, who claims to be a citizen of In¢kat arrived in Australia [in] September
2008 and applied to the Department of Immigratiod €itizenship for a Protection (Class
XA) visa [in] October 2008. The delegate decidedefoise to grant the visa [in] December
2008 and notified the applicant of the decision laisdreview rights by letter [on the same
date].

The delegate refused the visa application on teeslhat the applicant is not a person to
whom Australia has protection obligations underRedugees Convention.

The applicant applied to the Tribunal [in] Janu20@9 for review of the delegate’s decision.

The Tribunal finds that the delegate’s decisioansRRT-reviewable decision under
S.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdieqtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafRg to the Status of Refugees as
amended by the 1967 Protocol Relating to the StaEt&efugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingktticle 1 of the Convention. Article 1
A(2) relevantly defines a refugee as any person:who

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, isinwilling to avail
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.
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The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR IMIMA v Respondents S152120@804) 222
CLR 1 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. UsiigR(1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdgteent, or significant economic hardship or
denial of access to basic services or denial cha#pto earn a livelihood, where such
hardship or denial threatens the applicant’s c@yp&uisubsist: s.91R(2)f the Act. The High
Court has explained that persecution may be diemfiainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or
attributed to them by their persecutors. Howeverrtiotivation need not be one of enmity,
malignity or other antipathy towards the victimthe part of the persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbtely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &ghrs.91R(I)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqent that an applicant must in fact hold
such a fear. A person has a “well-founded feaj@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odqrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
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stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s fil&jeh includes the protection visa
application and the decision record of the deledated [in] December 2008. The Tribunal
also has had regard to the material referred tbdrdelegate’s decision, and other material
available to it from a range of sources.

Background

The applicant was born [in] 1974 in [location detéin accordance with s431(2) of the
Migration Act as this information could identifyglapplicant], Kapurthala, Punjab, India. He
married [wife’'s name deleted: s431(2)] [in] Decemb@96 and has two children, a son
[name deleted: s431(2)] born [date of birth delegd®1(2)] and a son [name deleted:
s431(2)] born [date of birth deleted: s431(2)]. @efcoming to Australia he resided at
[location deleted: s431(2)], Dist Kapurthala, Pimjmdia. He was the owner of a canteen
business at the [school deleted: s431(2)] in Kdgalatsince 2003. Prior to that he ran a
bicycle mechanic shop from 1991 to 2002. He wamérty a Hindu but became a Christian
and was baptised at [church deleted: s431(2)], Khpla [in] March 2001.

The applicant travelled to Australia on a visit@avissued [in] May 2008 to attend World
Youth Day in Sydney on 15 July 2008 and returnelthdioa [in] July 2008. He returned to
Australia on the visitor visa [in] September 2008.

[In] October 2008 the applicant applied for a petitn visa.
Applicant’s Claims

The applicant’s claims were outlined in answeruegjions 41-45 contained in his
application for a protection visa.

The applicant claims that he fears persecutiorherbasis of his religion. Following his
baptism in 2001 he was involved in organising felig processions and rallies during
Christmas and Easter. He enjoyed this work andrbea®@ell-known in his society. He came
to the attention of the religious organisationsvS$ena and Bajrang Dal who began to
threaten him as they saw him as an enemy of thantureligion.

In March 2008 during the Easter festival when he returning home on his scooter after a
Christian religious rally in Kapurthala, he wasaakted with iron rods and hockey sticks by
activists of Shiv Sena and Bajrang Dal. They seshooter on fire and tried to push him into
it but he managed to escape unharmed.

The applicant claims that there have been manyddisislence against Christians in India
and that Christians have been killed. The poliatlagh officials do not take complaints
seriously as they are Hindus and will not protdati§tians. He has filed many complaints
but no action has been taken against Hindu fundtatigiis. They will do everything to
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change him back to Hinduism or harm him. He dag<rlieve that the government can
protect him.

Included in the department file were the followshgcuments:

» Copy of application Form for Aggregation of a Caefece — St Vincent de Paul
International Council General,

» Copy of letter dated [in] September 2008 from |l deleted: s431(2)] of the St
Vincent de Paul Society, Kapurthala acknowledgipgliaant’s charitable activities;

» Copy of letter dated [in] June 2008 from Pariskestrof [church deleted: s431(2)],
Kapurthala acknowledging applicant’'s membershithefChurch;

» Copy of applicant’s certificate of baptism [in] M&r2001 at [church deleted:
s431(2)];

» Copy of applicant’s passport.
Delegate’s Decision

The protection visa application was considered dg@artmental delegate. In the decision
record [in] December 2008, the delegate did nog¢picthat the applicant had a well-founded
fear of persecution for his religious beliefs anthaties if he returned to India now or in the
reasonably foreseeable future.

The delegate accepted that Christians form a sogmnif religious minority and that sectarian
and inter-religious violence occurs in India Itsvaot therefore implausible that the applicant
may be a victim of random acts of violence. Wheitb&re had been reports of attacks on
pastors or those converting Hindus to Christiaritig, applicant was not in either of these
categories.

The delegate found that there was no evidencestat protection from religious based
violence would not be available to the applicanPimjab or elsewhere in India. The
delegate further found that re-location to anotieet of India was not unreasonable in the
applicant’s circumstances and would reduce theadahharm occurring in the future to a
point where the risk would be remote or insubsénti

Review Application
[In] January 2009 the Tribunal received an applocator review of the delegate’s decision.

[In] February 2009 the Tribunal wrote to the apatitadvising him it had considered all the
available material relating to his application, luats unable to make a favourable decision on
that information. It invited him to give oral ewdce to the Tribunal at a hearing [in] March
2009. No further material was submitted priortte hearing date.

[In] March 2009 the Tribunal received confirmatitre applicant would attend the hearing
and did not seek to have the Tribunal take evidémre any other person.

The Tribunal sought and received from the Departrttenapplicant’s visitor visa
application which included the following documents:
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» Copy of undated letter from Parish Priest of [chuleleted: s431(2)], Kapurthala
supporting applicant’s attendance at World Youtly;Da

» Copy of undated letter from father of applicanafier deleted: s431(2)]) supporting
applicant’s attendance at World Youth Day.

First Tribunal Hearing

The applicant appeared before the Tribunal [in] 2009 to give evidence and present

arguments. The Tribunal hearing was conducted thighassistance of an interpreter in the
Punjabi (Indian/Pakistani) and English languagBse applicant confirmed that he did not
have any difficulty understanding the interpreter.

At the hearing, the applicant confirmed that he dvaeed and managed a [business deleted:
s431(2)] in Kapurthala since 2003. He worked tHey 6am to 2pm every day except
weekends when he worked half a day only on Satsrdayorder to open the business he
borrowed money from a friend which he quickly repas the business was very successful.
Since he has been in Australia his brother hasitaker the management of the canteen.

The applicant explained to the Tribunal that he b@® into a Hindu family but that he
converted to Christianity in 2001. He was a praugisdiindu when he was younger but
became disillusioned with the religion after hedyae active collecting money for the temple
committee who refused to tell him where the monag @oing. This led him to argue with
the members of the committee and he stopped atigiade temple. Priests and sisters visited
his village in 2000 and he began to pray with tleamd eventually converted to Christianity.
He was baptised by [priest deleted: s431(2)] aathdlic at [church deleted: s431(2)] [in]
March 2001. The applicant provided the Tribunahwihotographs of himself and other
members of the church including [priest delete®1%2)] and photos of him and others
participating in religious processions.

The applicant told the Tribunal that he was putharge of organising the Christmas Day
and Easter celebrations and processions and wagesisonsible for money matters. He
worked with 12-14 other church members but he spame time working than them as he
was able to work after he closed the canteen atd@mng the week and on weekends. The
applicant told the Tribunal that he also did wedfarork for the St Vincent de Paul Society
from 2003. He worked with about 6 or 7 volunteet®owollected money which was
distributed to poor people in the villages who rezbd to pay for medicine, clothes and food.
The applicant provided the Tribunal with photograypii himself with one of the sick people
he had helped.

The applicant told the Tribunal that the [schodetied: s431(2)] belongs to [church deleted:
s431(2)]. He was asked by [priest deleted: s43HP[¢hurch deleted: s431(2)] to take over
the running of the school canteen after the pressmwner left the business.

When asked whether the applicant attends churchtinathe is living in Melbourne, he told
the Tribunal that he has done so once or twicesaile that he relies on the people he is now
living with to take him to church as he cannot bgtablic transport because he cannot read
English. The people he lives with are Hindu anadhdbencourage his practise of his religion.
He does however read his bible and pray when aois.
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The applicant told the Tribunal that when he wasking with the St Vincent de Paul

Society in 2003 he attracted the attention of mesbEBajrang Dal and Shiv Sena who
considered him to be an enemy of the Hindu religpecause he had converted to
Christianity and was spreading what they considevdzk false propaganda. On two
occasions in 2003 and 2004 respectively they stbppa on his scooter and they threatened
to kill him if he did not stop the work he was dgifor the poor. On the third occasion in
March 2008, they stopped him on his scooter whewdseon his way back home from a
Good Friday procession at about 6:30pm when hewasthe [school deleted: s431(2)].
They beat him with steel rods and hockey stickssatdire to his scooter and tried to put
him on it. He managed to escape and run back tbdmse. When asked whether he was
hospitalised following this attack, he told thebmal that it was not necessary as he did not
lose any blood or sustain any bruises. He did heweeed to take some time off work.

The applicant told the Tribunal that following thgack he rang [priest deleted: s431(2)] of
[church deleted: s431(2)] who advised him to repoetattack to the police which he did at
8pm that evening. The police dismissed his complacause he was not injured in the
attack.There had been police protection at the proces3iois.was the only occasion that he
reported the harassment of him by Shiv Sena ancBgDal to the police.

The applicant told the Tribunal that it was becaniSieis conversion to Christianity that he
specifically was targeted. He advised the Tribdhat one other member of the St Vincent de
Paul Society, [name deleted: s431(2)], was threatéry Shiv Sena and Bajrang Dal but he
was not attacked.

Following the attack, the applicant said that he lais family continued to receive threats
from members of Shiv Sena and Bajrang Dal. Theyecmhis home when his family was
there and told them that they wanted to kill hine. tHen told the Tribunal that the first of
these visits to his home was the same evenindhthafas attacked and his scooter set alight.
At midnight there was a knock on the door at hisifghome in [location deleted: s431(2)]
and his father answered to find members of thecppbhiv Sena and Bajrang Dal. They
threatened his father and said that they wantédltihe applicant.

When questioned as to why he had not mentionediprbtection visa application these
threats received by this father on the evenindnefdttack, the applicant said that a friend had
helped him to write the application and that he tnma$ have included all the information

that the applicant told him.

The applicant told the Tribunal that he went tafibon deleted: s431(2)]. the following
morning at 5am. His family stayed at home in [lomadeleted: s431(2)]. He decided to go to
[location deleted: s431(2)] because the St VindenPaul Society had an office there. He
was accommodated in a room provided by the chussbaated with the Society for 1%
months. His wife and children re-located from [lboa deleted: s431(2)] to his in-law’s
house.

The applicant went to Calcutta in May 2008 andetiaprere for two months. He took a train
to Calcutta which took three days. In Calcuttaapplicant worked in a grocery shop for a
person who was known to his fellow Society mempeme deleted: s431(2)].

While he was away, his brother and father continoe®ceive threats from Shiv Sena and
Bajrang Dal and they told the applicant about thveisen he phoned them. The threats were
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to the effect that the applicant was damaging tledigion by encouraging others to become
Christian.

The applicant told the Tribunal that Shiv Sena Bagtang Dal knew that he had gone to
Chandigarh and then Calcutta He could not undeddtam they could have learned that he
had gone there. However, when he was in thesegplazéelt safe. He did consider moving
to Calcutta and settling there. When asked by titaumal why he did not re-locate to
Calcutta he said that if the St Vincent de Pauli&gcan operate in more than one place so
can Shiv Sena and Bajrang Dal.

The applicant said that [priest deleted: s431(2)ed him and said that he would organise a
visa for him to travel to Australia for World Youibay. He asked the applicant to arrange for
his passport to be sent to him. The applicant gadror his brother to send his passport to
[priest deleted: s431(2)].

When asked by the Tribunal whether he filled ouapplication form for a visa to come to
Australia the applicant said he did not do so. idehdwever pay 80,000 rupees to [priest
deleted: s431(2)] which was for his return ticl®Bydney The Tribunal again asked the
applicant whether he completed an application ffmna tourist visa. He said he did not. The
Tribunal showed the applicant a signed copy of@plieation for a tourist visa in the
applicant’'s name dated [in] April 2008. He saidttit@s his signature on the form but that he
does not remember signing it. He cannot write iglish so he could not have completed the
form. He said he was very confused at the times&ie that his wife had a problem ‘in her
brain’ and she was in hospital for about five day®n he was in Calcutta. She was working
at the [school deleted: s431(2)] and she had stk there and this caused them to lose
her wage of 4,000 rupees. He did not return honse¢chis wife when she was in hospital.

The applicant said that he flew from Calcutta tav\Eealand where he spent about 8-10
days. When asked why he went to New Zealand thikcappsaid that it was to ‘pass the
time’ but because of his language problems healedtwent to Australia When he arrived in
New Zealand he did not know anyone so he foundialtaver who spoke Punjabi and he
took him to a church. He could not remember theeafrthe church except that it was a
Catholic church. He stayed at the Father's homeaWAsked by the Tribunal why he went to
New Zealand when h&idn’t know anyone, hadn’t organised any accommodaind didn’t
have any plans for when he was there, the applgadtthat it was [priest deleted: s431(2)]
and the Society who organised the trip. He hadrdineticket from Calcutta to New
Zealand and another from New Zealand to Sydney Vélskad whereabouts he was in New
Zealand he said he didn’t know. He no longer hgmesoof his itinerary or boarding passes
for the trip. He does not know which airline heaflas he cannot read English.

He told the Father at the church that he reallytadito leave New Zealand and go to
Australia. The Father drove him to the airport &edeft for Australia.

The applicant told the Tribunal that once he adiireSydney he met a group of people in a
park from Madras (Chennai) who spoke Hindi and katvout with them. He said that he
attended some World Youth Day events. He was im8ydor 9-10 days. He stayed a few
kilometres away from the church in accommodatio@ampbelltown with 25-30 people
sleeping on the floor. The people he stayed witreviom the South of India, Chennai and
Kerala.
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He left Sydney [in] July 2008 but stopped over ingapore for 3 or 4 days with a group of
Indians from Chennai. He then flew from Singapar€hennai where he stayed with one of
the people from the group for 8-10 days.

The Tribunal advised the applicant that it woulgbadh the hearing and re-schedule it to a
date to be advised so that the Tribunal could takéer oral evidence from the applicant.

Second Tribunal Hearing

The applicant attended a resumed hearing of thmuiial [in] March 2009. The hearing was
conducted with the assistance of an interpretérerPunjabi (Indian/Pakistani) and English
languages. The applicant confirmed that he dichawe any difficulty understanding the
interpreter.

The applicant told the Tribunal that he stayed etwach in Chennai but he couldn’t
remember its name. When he was there he callddri$y to find out whether it was safe to
return home and was told it was not because theg stédl receiving threats about him.

When asked why he didn’t return to Calcutta, theliapnt told the Tribunal it was because
he was with a group from Chennai. He told the Tmaduhat the reason he flew to Chennai
was because the ticket that [priest deleted: sBt{@ked for him was such that he had to
fly there. The Tribunal again asked the applicdua whether he still had his itinerary or
boarding passes from the flights and he said thiad thrown them away. The Tribunal
asked him whether he could get a copy of these fpriest deleted: s431(2)] and he said that
he was no longer at the church.

The applicant said that he spent one month in Gliehis passport indicates that he arrived
in Chennai [in] July 2008. He told the Tribunals$pent 20-25 days in Chennai. When asked
why he told the Tribunal at the first hearing thatspent only 8-10 days in Chennai he
denied that he had said this. When asked what Bedwiag in Chennai he said he stayed at
the church but didn’t do much.

The applicant told the Tribunal that he was in echtvith his family and in-laws whilst he
was in Chennai. They told him that Bajrang Dal &mhiv Sena had been coming to the house
looking for him and his brother told them that teellyone to Australia. He told the Tribunal
that there were three to four people who cameddtiuse and that they visited twice
between March and the end of July 2008 when heaway from his home. When asked as
to their response when they were told by his brathat he had left India, the applicant told
the Tribunal that they asked the whereabouts offamsly.

When asked whether he came into contact with mesrdfeBajrang Dal and Shiv Sena when
he was in Chennai, the applicant told the Tribdhat he did not. The Tribunal asked
whether the applicant considered moving his fatulZhennai. He said that it was not
possible for him to do so because Bajrang Dal dnd Sena have a big network and they
would try to do the same to him there.

The applicant told the Tribunal that his familynisw living with his in-laws and they call
him asking for money. He wants to spend some tiare  Australia until the problems at
home subside.

The applicant told the Tribunal that he went frohe@nai to Calcutta to Delhi to Amritsar.
He travelled by train and it took four days. Hertheld the Tribunal that he did not go via
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Calcutta, just Delhi. The applicant was told byfaiter that it was not safe to stay in India
and that it would be better for him to return tosfralia A ticket was bought for him by his
father and he left India [in] August 2008. His fathhis wife and two children came to
Amritsar airport to give him the ticket and see tifh The applicant paid for the ticket

which cost 60,000 rupees. His friend [name deletd81(2)] helped his father to organise the
ticket.

The applicant said that his wife was able to cooiaé airport because she was feeling better
at this stage but when she experiences stresasioteshe becomes unconscious. When
asked by the Tribunal the exact nature of his wifdhess the applicant said that he doesn’t
know what is wrong with her and neither do the doeeven though she has had x-rays and
undergone medical treatment. She takes medicatibshe goes through stages when she is
very unwell. Her problems began when the applivaad harassed by Bajrang Dal and Shiv
Sena.

The applicant flew from Amritsar to Melbourne. Whasked by the Tribunal why he came to
Melbourne rather than returning to Sydney, theiappt said that it was because [name
deleted: s431(2)] gave him the phone number okiadtaser in Melbourne and told him he
would help the applicant when he arrived. [Nameidel: s431(2)] works with the taxi
driver’'s brother in Kapurthala. The applicant ttié Tribunal that he has been trying to get
in touch with the taxi driver but he is never aahle.

When he spoke to [name deleted: s431(2)] two maagleshe told him that the situation in
Kapurthala is still bad and there is continuedemale. [Name deleted: s431(2)] is no longer
involved in the St Vincent de Paul Society. [Nane¢eted: s431(2)] was never attacked by
Bajrang Dal or Shiv Sena even though he ran thee§owith the applicant.

The applicant confirmed that he arrived in Melbaupim] September 2008. When he landed
at the airport, he bought a phone card and hetrentaxi driver but couldn’t get in touch

with him. He then met some Indian students who \aétee airport and pleaded with them
that he had nowhere to go and that if they helpedthat he would do all their housework

for them. He told the Tribunal that he is stillifig with these students but that he doesn't get
along with them because they treat him badly. Tdeyot pay him for his work but they do
provide him with accommodation and board. He hasdliwith them at a house in [suburb
deleted: s431(2)] since he arrived in Melbourneidfearful that if they find out what he has
said about them at the hearing they will kick hiat. @’ hey often ask him to leave the house
when they have their girlfriends over.

The Tribunal asked the applicant who assisted higotnplete his protection visa applicant
and he said it was an Indian tourist that he meherplane. He cannot remember his name.
He told the tourist his story and he helped hiroluding by obtaining the forms required for
him to apply for protection. The applicant gave lima required information and the tourist
typed up his application. The tourist was only Hereghree months. They only met a few
times but they talked on the phone several times.

The applicant told the Tribunal that the studemtsdives with are Hindus and they don’t
approve of him practising his religion. He has dmden able to go to church once when they
took him there. He cannot go to church now beceseannot catch public transport because
he can't read English.
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The Tribunal asked the applicant why he did notyafir a protection visa until mid-October
2008. He said that it took time as he needed thediehe tourist and it had to be witnessed
at a police station.

The applicant said that he speaks to his famityoate every second or third day. He told the
Tribunal that he came to Australia with $7000 beithias spent it all, mostly on phone calls.
When he speaks to his family they tell him thagthave not received threats recently from
Bajrang Dal and Shiv Sena. There have been notthoe&arassment for the past three
months. This is because the Society has been disdand the applicant is in Australia.

The applicant does not have any family in othetgpaf India. His sisters live in the
Kapurthala region.

The Tribunal asked the applicant whether, if harretd to India, he could start a business in
the south or in Calcutta. He said that he is happgturn to India but he is concerned that if
he settles with his family somewhere and Bajrangadd Shiv Sena find out where he is
living they will target him there. He told the Tubal that wherever he lives he will be
involved in charity work for the poor. The Triburedked the applicant why Bajrang Dal and
Shiv Sena would want to target him if he was liveamgnewhere other than Kapurthala. It
pointed out that, according to his own evidencegnvhe was in Calcutta, Bajrang Dal and
Shiv Sena did not harass him. He said that if heedahere permanently with his family,
Bajrang Dal and Shiv Sena would target him bectusgare everywhere. When asked
whether there has been violence against Christie@alcutta or other cities, the applicant
said that Bajrang Dal and Shiv Sena are everywihdralia.

The Tribunal drew the applicant’s attention to ipeledent country research that it had
considered that is relevant to his claims. Thentgunformation states that the targeting of
Christians by Hindus in India is quite prevalent that such violence does not occur in all
regions. Furthermore, this violence tends onlgedlirected towards high profile members
of Christian communities if they re-locate to arestpart of the country. In response to this
country information, the applicant commented wad the violence is everywhere.

The Tribunal asked the applicant whether thereig@ protection against violence in the
Punjab. He said that the police are there but vBegrang Dal and Shiv Sena are involved
the police do not intervene as these groups aregolv According to the applicant, this is
the case in all parts of the country. He gaveettemple of the Australians who were killed
in the recent siege at the Taj Hotel in Mumbai. éWkhe Tribunal asked how this is relevant
as Bajrang Dal and Shiv Sena were not involvetiismihcident, the applicant agreed it was
just an example of the violence which occurs indnd

The applicant told the Tribunal that he believes thhe were living in another city, for
example Calcutta, that the police would not prokeat from violence by Bajrang Dal and
Shiv Sena. He has no confidence in the policectaiths that they will not do anything to
help unless they are given money.

The applicant agreed that he could start anothgnbss in another city if he chose to do so
but that he needs some help for his kids until gyeyv up and become independent. The
Tribunal asked the applicant what he would do istaged in Australia. He said he would do
any work he could get. He said that if he caniserthis period he may be able to go back to
India. He wants to help his wife recover and getredical treatment. If she does not get
better he will feel responsible. He would likehtave his wife close to him.
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He told the Tribunal he would be prepared to gkliadndia later. When asked where he
would go he said he would go anywhere. Once hidreim are grown up he will return.
There are good schools here in Australia where&wdia he has nothing and people do not
treat him with respect. The Tribunal asked thdiaegpt if he believes that in time the threat
he says now exists will disappear. He said thdigyes in a few years time Bajrang Dal and
Shiv Sena will have forgotten about him and hisvéaats with the Society. The Tribunal
asked why Bajrang Dal and Shiv Sena will not hdkeaay forgotten about him now that he
has been away from his home for one year. Hetbaidecently they were asking as to his
whereabouts. When the Tribunal suggested thatwédre to go to Calcutta, would Bajrang
Dal and Shiv Sena even know that he had returnétta, the applicant said that they
always manage to find out where he is living. Thi&unal suggested to the applicant that
Bajrang Dal and Shiv Sena might not bother to tange if he returned to India and lived in
another city. He said he believed they would .

The Tribunal asked the applicant whether he wigbhesbmment on whether he was high
profile enough in his church to support his claimatthe would be targeted by Bajrang Dal
and Shiv Sena if he were to return to India buboate to another part of the country. He
said that he could not comment further and thathene to be there to understand the
danger.

The applicant told the Tribunal that if he retutasndia he would have to convert back to
Hinduism and he doesn’t want to do this.

Post-Hearing Correspondence

[In] April 2009 the Tribunal wrote to the applicgmirsuant to s.424A of the Act
incorporating the following:

You are invited to comment on or respond to infdramathat the Tribunal considers would,
subject to any comments or response you make gbeeétson, or a part of the reason, for
affirming the decision that is under review.

Particulars of information

In your protection visa application you stated @i have not ever applied for refugee status in
another country. You did not apply for protectiorNew Zealand where you stayed for a period
of 8-10 days en route to Australia in July 2008.

You did not apply for a protection visa in Austealintil [date] October 2008 despite arriving in
Australia on [date] July 2008 and staying in thartoy for the World Youth Day festival until
[date] July 2008. You left Australia and returiedndia via Singapore and stayed in Chennai for
approximately one month before travelling to Anart$o fly back to Australia on [date] August
2008.

Why this information is relevant to the review

Your failure to seek protection in New Zealand godr return to India following your stay in
Australia is difficult to reconcile with your claite have experienced religious persecution and to
fear further persecution by the Hindu groups BajrBal and Shiv Sena because of your
conversion to Christianity.

Furthermore, your failure to apply for protectidritee earliest time possible once you arrived in
Australia is difficult to reconcile with your clamea motives for leaving India, and raises serious



doubts in the Tribunal’s mind in relation to theagty of your claim to have a well-founded fear
of persecution if returned there, and your cretibihore generally. This may be a reason or part
of the reason for the Tribunal to decide that yowndt have a well founded fear of persecution for
a Convention reason and therefore, that you aremtited to the grant of a protection visa.

Particulars of information

Your claims at the hearing that if you were to cel@ to another part of India you would continue
to be targeted for your religious views are diffido reconcile with country information that
Christians who experience religious persecutiorelthe option to move to a State where
Christians are greater in number or even the ntgjard can practice their religion free of
violence and harassment from Hindu groups.

The 2007 UK Home Offic®perational Guidance Note: Indi@otes that there exists the option for
Christians who encounter difficulties in freely gliaing their religion or who experience ill-
treatment as a consequence of their religiousfedtierelocate within India.

The US Department of Statefernational Religious Freedom Rep@@08 indicates that parts of
Kerala, Tamil Nadu, Goa, Nagaland, Mizoram and Méaya have sizeable Christian
communities or even Christian majorities, and Qlais in those areas appear to be able to
practice their religion without harassment or vi@e from Hindu groups.

Why this information is relevant to the review

This information is relevant to the review as itynth@ad the Tribunal to find that it is reasonable
for you to relocate to another part of India aredaaonsequence, to find that your fear of
persecution is not well founded. This may be aoaar part of the reason for the Tribunal to
decide that you do not have a well founded fegrepecution for a Convention reason and
therefore, that you are not entitled to the grdra protection visa.

82. [In] May 2009 the Tribunal received a fax from tggplicant as follows:
| [the applicant] RRT case no 0900173, here by eglour letter dated [date] april 2009.

1. "Your failure to seek protection in New Zealafiaiever applied a protection visa in New
Zealand at all. so here is no question of failtieed

2. The tribunahas advised me that it is reasonable for medoate to another part of India-As |
have already and repeatedly told to tribunal dunmgpersonal interview and | repeat it
again sticking to my words that | have full doubith confidence that | would not rest in peace and
would become the spade goat of Bajrang dal. Itavoginot only me but my kids and wife have to
see the same consequences just because being bdyiiked to Christianity.

I am confident of this consequences since | taedlbcate myself to 3 different places beforedided to
come back to Australia and rest in peace. Duriegehielocations | never rest in peace since thariggj
Dal and their allies kept following me every novdahen where ever | went.

This is what | have told the tribunal before in pgysonal interviews and still | say the same. | am
confident that | would not be safe even if | reteda any part of India since | am also in thetir hi
list of Bajrang dal.

| request the tribunal to go deep into the headt@ace yourself in my position and then
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make a final decision. | shall honor your decisidrle heartedly. India is my country
where | am born | would not hesitate to go bacikyocountry If | am safe there, which |
have seen and felt the danger of my life, in India.

Thanks
[The applicant]

INDEPENDENT COUNTRY INFORMATION
The Tribunal considered information from exterr@alrges relevant to the applicant’s claims.
Bajrang Dal and Shiv Sena

A Human Rights Watch report on attacks againststians in India published in 1999
describes three major Hindu organisations which'raest responsible for violence against
Christians” These organisations are the Rashtnyay@msevak Sangh (RSS), the Vishwa
Hindu Parishad (VHP), and the Bajrang Dal (BD).\SB¢na has also been implicated in the
activities carried out by these groups, particylarlMaharashtra. A former RSS member is
guoted in the report as likening the RSS to thgubolitical party, the Bharatiya Janata
Party (BJP): “There is no difference between thE Bdd RSS. BJP is the body. RSS is the
soul, and the Bajrang Dal is the hands for beating”

The RSS was founded in the city of Nagpur in 192&eshav Baliram Hedgewar with the
mission of creating a Hindu state. Since its fongdit has propagated a militant form of
Hindu nationalism as the sole basis for nationahiidy in India.

...[According to the RSS], Western thought and crétion are perceived as enemies of
Hindu culture. Religions such as Islam and Christyaare depicted as alien to India, as they
are the religions of foreign invaders-the Mughaid the British.

.The Vishwa Hindu Parishad (VHP) was formed in 1864over the social aspects of RSS
activities. The VHP organizes and communicatedRB8 message to Hindus living outside
India and holds conferences for Hindu religiousiéxa from all over the country.

..The Bajrang Dal is the militant youth wing of t4elP. It was formed in 1984 during the
Babri Masijid conflict, in order to mobilize youtbrfthe Ayodhya campaign...Unlike other
organizations affiliated to the RSS, the BajrangiBaot directly controlled by the sangh
parivar. With its loose organizational structuténitially operated under different names in
different states. Its activists are believed torvelved in many acts of violence carried out
by Hindutva organizations, including the recentispd attacks against the Christian
community in India.

... Founded by Bal Thackeray on June 19, 1966, theS&#na is a Hindu party based in
Maharashtra. Arising out of a campaign againsgtioving influence of non-Marathi
speakers in Bombay, the Shiv Sena became a magar ifo Indian politics during the 1980s.
The Sena is a close ally of the BJP and is pdtiefuling central government coalition. An
alliance of the Shiv Sena and the BJP, with thea@erthe dominant partner, has also been in
power in the state government of Maharashtra si8@8&. Leaders of both parties were
implicated in the demolition of the Babri MasjidAyodhya and the ensuing violence in
Bombay, the state capital. (Human Rights Watch 18@8a Politics by Other Means:

Attacks Against Christians in Indi®ctober, Vol. 11, No. 6 (C), Section .



85. A Human Rights Without Frontiers International repodicates that the organisations
identified above form part of “a family of Hinduganizations all built around the RSS”
known as the Sangh Parivar (SP). The RSS is theateontroller of this group, which,
through its promotion of Indian nationalism and élirculture, has employed “extreme and,
at times, violent means”. Human Rights Without Fens International describes Bajrang
Dal as follows:

On the 1 October 1984 in Uttar Pradesh, IndiaviH® founded the Bajrang Dal as its youth
wing. The Dal has since spread throughout all didnruns 2,500 akhadas, traditional place for
wrestlers of India to practice or to have duel$wtther wrestlers, and claims to have 1,300,000
members. It has organized in many states majoitigacamps calleshakhaswhere thousands

of young men simultaneously train in group actestireceive religious and cultural education
and in many cases, self-defensive arms training.clinrent president is Prakash Sharma

The BD carries the slogan “service, safety, antlicell. It has several main agenda items, which
include preventing the slaughter of cows, and iteration the Ramjanmabhoomi temple in
Ayodhaya, the Krishnajanmabhoomi temple in Mathamd the Kashi Vishwanath temple in
Kasi, which are currently disputed places of wgyshinother main goal of the BD is to protect
India’s Hindu identity, from the perceived dangefsMuslim population growth, Christian
conversions, and anti-national Hindus.

Although the BD claims to have no association witllent acts against Christians, BD
members have repeatedly been linked to crimes stgahristians, anti-Muslim protests, and
other acts of violence throughout India (Human Raghvithout Frontiers International 2009,
‘India — Hindu Extremist Movements’, Human Rightsthéut Frontiers International
website, 31 Januarittp://hrwf.net/uploads/hindu extremists.doccessed 24 February
2009).

86. Human Rights Without Frontiers International ddsesi Shiv Sena as follows:

The Shiv Sena (Army of Shiva) is a political partyndia that was founded on 19 June, 1966 by
Bal Thackeray. Thackeray has since resigned arghgive post to his youngest son Uddhav
Thackeraym, but despite this, he still maintainsticd of the party while his son handles its day
to day affairs. The party emerged from a movemerimdrease the influence of the Marathis
language in the Indian state of Maharashtra, witierparty’s primary base resides. The party has
moved from its pro-Marathi platform to a broadenéii nationalist agenda and has aligned itself
with the BJP. Several Academics describe the SEnaititant nativist organization.

The SS maintains its Hindutva ideology and is htrging political party. It has been accused of
instigating many riots in the state, including Mambai riots of the late 1960s, the Bhiwandi
riots in 1984 and the Mumbai riots of 1992-93

The SS upholds itself as a nationalistic party@aiins to not discriminate against any religion,
caste and creed. They profess to be willing togoly extent to eliminate the traitors or enemies
of India and supposedly have a suicide squad krasathe Balidani Jatha. The squad has been
involved in aggressive protests (Human Rights WithHerontiers International 2009, ‘India —
Hindu Extremist Movements’, Human Rights WithoubRiiers International website, 31
January,http://hrwf.net/uploads/hindu extremists.doAccessed 24 February 2009).
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Situation for Christians in India

The Indian Penal Code prohibits any violation détance and non-discrimination based on
religion or belief; promoting enmity between di#et groups on grounds of religion (Section
135A); injuring or defiling a place of worship withtent to insult the religion of any class
(Section 295); deliberate and malicious acts integntb outrage the religious feeling of any
class by insulting its religion (Section 295A); tdiding religious assembly (Section 296);
and uttering words with deliberate intent to wowelkiious feelings (Section 298).

On religious freedom in India generally the US &@aepartmenReligious Freedom Report
2006 states that:

The constitution provides for freedom of religiamd the Government generally
respected this right in practice. However, the Gowent sometimes did not act
swiftly enough to counter effectively societal aka against religious minorities and
attempts by some leaders of state and local goventsto limit religious freedom.
This resulted in part from legal constraints oriaratl government action inherent in
the country's federal structure and from shortcgmin its law enforcement and
justice systems, although courts regularly upheddconstitutional provision of
religious freedom. Despite Government efforts &tdéo communal harmony, some
extremists continued to view ineffective investigatand prosecution of attacks on
religious minorities, particularly at the state docal level, as a signal that they could
commit such violence with impunity, although numese@ases were in the courts at
the end of the reporting period (US Departmenttafes2006, ‘[Introduction]’ in
International Religious Freedom Report 2006 - IndiaSeptember 2006).

There are numerous reports of conflict and violeéme®veen Hindus and Christians in India
in general and to a lesser extent in the Punjaler&eChristian organisations have recorded
a large number of incidents of attacks on ChristiayyHindus in recent years. One of them,
Compass Direct Newdescribes 2007 as the most violent year (US Deyaantt of State 2008,
International Religious Freedom Report — Indi® September, Section III).

Of the sources consulted, no specific informatiatmg to violence against Christians in the
Kapurthala region of Punjab could be found. Howekiere were reports of violence against
Christians in other regions of the Punjab.

The Global Council of Indian Christians’ publishiést of attacks’ against Christians only
reported one attack in the state of Punjab in 2008pntrast to 236 attacks in Orissa
(‘Global council of Indian Christians (GCIC) list attacks- 2008’ 2009, Persecution Update
India website, 1 Januathyttp://persecution.in/archive/2009/1Accessed 16 April 2009).

Referring to the treatment of Christians by thétigying Hindu groups in India, Amnesty
International noted in 2001 that:

International attention continued to focus on uake against Christian minorities but
victims of apparently state-backed violence in sgvareas included Muslims, dalits
and adivasis (tribal people). Concerns about disnation based on religion,
particularly directed at members of the Christiammunity, were heightened by
statements made by members of right-wing Hindu ggsauvhich appeared to
encourage the use of violence. Attacks on membethistian communities and
church property continued (Amnesty Internationdd2@nnual Repor2001 - India).



93. In 2003 DFAT replied to the question of whetherdwere states in India, other than
Gujarat, where harassment or ill treatment of Muslor Christians had increased. DFAT
states:

While most Muslims and Christians are generallgdbllive a normal life in India,
well respected human rights organisations poiaint@ncrease in recent years of
harassment, ill treatment, and on some occasi@ngdh of extreme violence against
these religious minority groups. The perpetratoesodten members or supporters of
Hindu extremist groups, and, according to mediantspoften are not held to
account. The trial and conviction of those respaedior the murder of Australian
missionary, Graham Staines and his two sons, res\hewed by respected Indian
human rights activists as a significant exceptmwlhat they believe is an increasing
climate of impunity under which Hindu nationalistremists act. In the view of these
observers, the core political party in the codiitimtional government, the BJP,
depends heavily on the resources of these grouptharvotes they are able to
mobilise at elections. Harassment and ill treatnoéMduslims and Christians has not
been restricted to particular states in India.

With the exception of the killings and violenceGumijarat in 2002, instances of
violence tend to be localised events, rather thaespread organised campaigns of
violence targeting religious minorities. Violentidents that have occurred in 2003
include the burning of a church in the state of T&tadu in March, an attack on an
American missionary in the state of Kerala in Jaypaad the killing of Hindus in
Kerala in May by a Muslim group. This event was eljdviewed as a revenge attack,
to pay back killings of Muslims the previous year.

There is a climate of unease, and often hostitityelation to people converting from
Hinduism to Christianity and Islam (this does nxead to those converting to
Buddhism, which is considered an off-shoot of Hisch). Low caste Hindus and
Dalits (formerly known as Untouchables) are the tiksly candidates for religious
conversion. Among a range of reasons for converdnenprimary one is considered
to be in order to escape the social inequalitigh®MHindu caste system. Christian
evangelists (both Indian and foreign) are partidylargeted by Hindu extremist
groups, as they are the most active in encouragiigjous conversions (Department
of Foreign Affairs and Trade 200BFAT Report 254 - India RRT Information
Request 1IND160423 October).

94. The most recent Human Rights Watshnual Reporbn India states that:

Christians have come under attack as Hindu fundaatigthgroups continue their
campaign to force them to convert to Hinduism. & same time, several states
governed by the rightwing Bharatiya Janata Parsyd@nned, forced, or coerced
conversions in an effort to end the influence ef thurch and missionaries in rural,
underdeveloped areas (Human Rights Wat@b7, World Report - India@lanuary
2007).

95. Many of the reports of violence against Christieglate to those committed against Pastors,
church leaders and Christian missionaries: seexfample the Asian Centre for Human
Rights’ 2006Human Rights Report on India

96. However a number of other reports indicate thaickt by Bajrang Dal and other Hindu
extremists are often indiscriminate regarding ttddile or status of their victims, with many
victims identified simply as church members, supgrsror worshippers at various events.
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State Protection in the Punjab

State protection is not always reliable and effecin Punjab and often Christians are
subjected to false accusations and beatings whemating to report violent incidents
against them. In 2006ompass Directeported as follows:

Religious tensions in Punjab state increased laskywas police who had taken several
Christians into custody, presumably to protect tlfiemm Hindu extremists, instead beat them
in jail. At least 40 Christians were praying atante in Maloud the night of September 25
when a mob, including members of the Hindu extregnsup Bajrang Dal, stormed the
house. The mob threatened the Christians and bee of them. The believers called the
police, and four of them — Gurdev Singh, BalkarargB, Jaswant Singh and Amar Singh, a
pastor — were taken into custody, as the mob hagrgmcreasingly violent. At the police
station, however, Hukum Chand Sharma, assistanrinsplector of the Maloud Police station,
repeatedly struck the Christians, gravely injur@grdev Singh and Amar Singh. He later
also beat a 60-year-old pastor, Sukhdev Singh,wdwlater hospitalized with serious
injuries (Lal, Vijayesh 2005, ‘INDIA: Police beath@stians in Punjab State, Indi@apmpass
Direct, 3 October 2005.

A news article from 2006 describes the concernesged by Christian leaders in Punjab
regarding the “slow progress” in police investigatinto an attack on a church in the
Amritsar region of Punjab. The report claims tH#ta@ugh the police had arrested seven
people in connection with the attack, the invesitgahad “failed to yield substantial results”
as the people arrested had not been presentec ltleéocourts (‘Concern over slow probe
into attack on church in Punjab’ 2006, All Indiar@@tian Council website, 13 September
http://indianchristians.in/news/content/view/709/4Bccessed 20 April 2009.

The US Department of State reported an incideMay 2006 where Hindu extremists
involved in a raid on an Easter event, in whichi§€tlan worshippers were threatened and
property was vandalised, were arrested followirajgsts by Delhi aicc leaders. When the
Pastor had initially attempted to register a conmphaith the police, he was advised by the
Senior Superintendent of Police that he requiregctipermission from the District
Magistrate to file the request. However, it wasorggd that the police later permitted the
services (US Department of State 20@8ernational Religious Freedom Report for 2008 -
India, September, Section II).

A 2006 news report frondorthy Newsa Christian news service website, describes @olic
protection of Christians in Punjab following anaakt on a Church during an Easter service
by Hindu extremists, including Shiv Sena.

Police in India's northeastern state of Punjab hmged Christians to remain calm and
promised protection after a house church in Bhatigidtrict was attacked by Hindu
extremists during an Easter service, news repantsiaiesday, May 9. Sukh Pal Singh, a
member of the nationalist Hindu group Vishwa Hirtarishad (VHP) or 'World Hindu
Council' led five militants April 16 who disruptelde service at the House of Prayer, an
independent church. The militants also warned theah not to hold further meetings.

“I have asked the Bhatinda police superintendefdadk into the matter. Rest assured of the
safety of Christians,” senior police official Virder Kumar told Compass Direct, a Christian
news agency.

Pastor Francis, who uses only one name apparemtfgdr of repercussions, was quoted as



saying that police had taken statements from chomembers and would do the same with the
accused. “On the basis of these statements theepwiil arrange a compromise meeting
between ourselves and the accused,” he reportaitly s

Francis said that "five people carrying sticks sted the Easter service," attended by 200
Christians, which was taking place on the terrddesohouse at 11 am local time on April 16.
“Initially, they stood outside my house and wartieel Christians who were coming to attend
the service not to enter the house. Later they aarteethe terrace and started shouting,
demanding that we stop the prayer right away,”dded.

ABUSING WOMEN

They apparently attempted to vandalize the camwaing that was pitched on the terrace to
provide shade during the service, and started lhgrdlausing women. The men reportedly
shouted anti-Christian slogans, saying Jesus Ghast'an illegitimate child", and accused
church members of offering money to Hindus to contreem.

Christians attending the church phoned police @asdsbon as the police reached the house,
the extremists started running away. However, tiie@ managed to catch three of them,”
said Francis.

Those three were identified as Yogesh Batish, @eleaf the Hindu hard-line group Shiv
Sena; Vivek, alias Appu, also from Shiv Sena, antha known only as Suraj. 35 extremists
other militants were about to join the attack, fied when the police arrived, news reports
said.

MEETINGS CONTINUE
Despite warnings from fleeing militants not to cantla prayer meeting the following
Sunday, Francis reportedly continued and has hektings under police protection.

It comes after previous reported attacks againgraeother Christian gatherings in the state.
Human rights groups and churches have expressegmoaver growing pressure on
missionaries, church leaders and individual belieaenid concern among nationalist groups
over the spread of Christianity in the predominahtindu nation (‘Police In India State
Protects Christians After Militants Attack Houseu@th’, 2006 Worthy News10 May,
http://www.worthynews.com/932-police-in-india-stgtects-christians-after-militants-
attack-house-churchAccessed 20 April 2009.

101. Reports indicate that the Punjab state governmeshtrtade some efforts to protect Christians
but they were not effective and the police offickiited to act in a manner expected of them
(eg, All India Christian Council 2007, ‘Three Rarstsent to jail in Punjab’, All India
Christian Council website, 12 Martittp://indianchristians.in/news/content/view/736/45
Accessed 21 January 2009; Lal, Vijayesh 2005, IINDPolice beat Christians in Punjab
State, India, Compass Direct, 3 October; All In@laristian Council 2006, ‘Hindu extremists
stop Christian worship gathering in Punjab’ All ia€hristian Council website, 5 May
http://indianchristians.in/news/content/view/912/4Bccessed 21 January 2009.

102. Reports indicate that the Punjab state police hatdeen able to provide effective
protection for victims of violence. This is atided largely to the corruption permeating
throughout government agencies and politicisatiaih® police. Referring to the scope of
human rights violation and police corruption iniendhe 2009 US Department of State
Country Reports on Human Rights Practicesnments that:



Corruption in the police force was pervasive ankhawledged by many government
officials. Officers at all levels acted with consrdble impunity and were rarely held
accountable for illegal actions. Should authorified an officer guilty of a crime, transfer to
a different post or position was the common responkluman rights activists and NGOs
reported that bribery was often necessary to regailice services.

Avalilability of State Protection in Other States

103. Christian Solidarity Worldwide discusses policedtman over religiously-motivated attacks
in various states of India throughout 2007, palidy in states where the BJP holds power.

Police inaction or complicity was a pervasive pesblthroughout 2007, with perpetrators of
religiously-motivated attacks commonly receiviritjéi more than a superficial censure. In
numerous cases, particularly in Chhattisgarh, Kak@and Madhya Pradesh, police refused
to register the complaints of Christians or areste Christian victims instead of their
attackers. In some cases, police were directlyigatgd in violence against Christians
Ineffectual or discriminatory police responses wast common in states under the
governance of the Bharatiya Janata Party (BJP;wdgpouses a Hindutva agenda (Christian
Solidarity Worldwide (CSW) 2008, ‘India: Religioddolence and Discrimination against
Christians in 2007’, Christian Solidarity Worldwideebsite, March, p. 3
http://dynamic.csw.org.uk/article.asp?t=report&id=9Accessed 24 February 2009.

This was also emphasised by the US Departmentabé 8t 2006.

Human rights groups and others suggested thatgablihks between the BJP and hard-line
Hindu groups such as the Rashtriya Swayamsevakh&®f) influenced some state BJP
governments' inadequate responses to acts of emkegainst religious minorities.

... Christian organizations also claimed that BJRiafis in some localities did not restrain
the illegal activities of radical Hindu groups. TAl-India Catholic Union (AICU) expressed
concern over growing anti-Christian violence inexa¥ states ruled by the BJP. The AICU
claimed that the perpetrators were members of fmeddalist groups affiliated with the RSS.
For example on April 3, a local newspaper repotied senior BJP leader Dilip Singh Judeo
threatened Christian missionaries during a puliliress, stating that "if Christian
missionaries don't stop converting people, we take up arms." In June allegedly in order to
prevent violence, the Jodhpur district administrain Rajasthan rescinded permission for the
Pentecostal Church of God to hold a gatheringénctty after members of the Vishwa Hindu
Parishad and Bajrang Dal protested, claiming tmathurch was converting Hindu children
(US Department of State 200Bpuntry Reports on Human RightsPractices for 2001lia,
March, Section 2(c).

104. The 2009 elections in India saw the Congress-leA dPm government in the States of
Kerala, Tamil Nadu, and Mizoranihe Financial Timeg§India: election results’ 2009,
Financial Times 18 May -Link). Official graphics from the Election Commissioinliadia
are available atittp://eci.nic.in/resultst Accessed 20 May 2009.

Internal Relocation
105. The US Department of State 2008untry Reports on Human Rights Practices - India

comments on freedom of movement in India as follows

The law provides for freedom of movement, and theghment generally respected
this in practice; however, in certain border arbasgovernment required special
permits.



Security forces often searched and questioned aatsijat vehicle checkpoints,
mostly in troubled areas in the Kashmir Valley fieamajor terrorist attacks. The
government also completed construction (excepteasaof difficult terrain) of a 330-
mile security fence along the Line of Control imibau and Kashmir, causing
difficulties as it cut through some villages andiagtural lands. The government
asserted that a decline in insurgent crossingsiguhie year was due in part to the
fence.

Under the Passports Act of 1967, the governmentaeay a passport to any
applicant who may engage in activities outsidéhefc¢ountry "prejudicial to the
sovereignty and integrity of the nation.” The gaweent prohibited foreign travel by
some government critics, especially those advoga&ikh independence, and
members of the separatist movement in Jammu ankinkias

Unlike in previous years, there were no reportthefgovernment using the issuance
of passports or travel documents to restrict trafskeparatist leaders in Jammu and
Kashmir. However, citizens from Jammu and Kashmittinued to face extended
delays, often up to two years, before the MinistirfExternal Affairs would issue or
renew their passports. Government officials demdrutdes for applicants from
Jammu and Kashmir who required special clearafggdicants born in Jammu and
Kashmir--even the children of serving military ors born during their parents'
deployment in the state-were subjected to additiscraitiny, requests for bribes, and
police clearances prior to passport issuance.

There was no law banning forced exile and no repufrits use during the year (US
Department of State 2009, 2008 Country Reports emah Rights Practices - India,
February, Section 2 (d)).

106. A 2003 DFAT report comments that:

Indian citizens have the freedom to relocate fram area of India to another, with
two exceptions: in the state of Jammu and KasHndian citizens from other states
are not allowed to buy property, but can stay in@art of the state without seeking
official permission. Indian citizens who are nadidents of the particular area are
required to obtain a permit to visit some bordeaarof Jammu and Kashmir, and
border areas in the north-eastern states of InldéapErmits are valid for six months.
Indian citizens who have been arrested and releas®dil are required to report
regularly to local police authorities. In thesetamees judicial permission is required
to relocate to another part of the country (Deparntof Foreign Affairs and Trade,
2003, DFAT Report No. 254 -India RRT InformationgRest IND 16042, 13
October).

107. Commenting on the internal relocation for Sikhg, 2008 UK Home Office Country of
origin information report: India states that:

... an Immigration and Refugee Board (IRB) of CanRésponse to Information
Request, dated 18 January 2006... continued "@#iaee not required to register
their faith in India there were no checks on a rewer to any part of India arriving
from another part of India, even if the person Ruajabi Sikh. Local police forces
have neither the resources nor the language abititi perform background checks on
people arriving from other parts of India. Ther@dssystem of registration of
citizens, and often people have no identity candsch in any event can be easily
forged ...
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In connection with an appeal in 2002 by the SecyaifState for the UK Home Department
regarding an Indian Catholic Christian who sougbtegxtion in the UK, the UK Immigration
Appeal Tribunal decided that the option of intemredcation was available to him in India
(UK Immigration Appeal Tribunal 200&ecretary of State for the Home Department v. WF
(Internal Relocation - Christian) India, UNHCR Reiid website, 15 October
http://www.unher.org/refworld/country,,GBRIT,,IND,4562d8cf2,46836ac90,0.html -
Accessed 2 March 2009).

The Tribunal considered the US Department of Staternational Religious Freedom

Report 2008 Released September 2008)h#p://www.state.govg/drl/ris/irf /2008

/108500.htm . The Tribunal notes that the repaticates that there has been violence against
Christians in the parts of India where Hindu extisgsare active, but that other areas of India
such as parts of Kerala, Tamil Nadu, Goa, Nagalitizhram and Meghalaya had sizeable
Christian communities or even Christians majoriiad Christians in those areas appeared to
be able to practice their religion without harassthwe violence from Hindu groups.

FINDINGS AND REASONS
Country of Nationality

The Tribunal accepts, based upon the applicantty @rto Australia on an apparently valid
Indian passport, and in the absence of any infoamatggesting that he is a citizen of any
other country, that he is a citizen of India. Ew purposes of the Convention, the Tribunal
has assessed the applicant’s claims against Isdigsaountry of nationality.

Assessment of the Claims and Evidence

The Tribunal has considered the applicant’s claasiset out in answers to questions 41-45 of
his application for a protection visa and the eratlence given at the hearings.

The Tribunal is required to determine whether ghgliaant has a well-founded fear and if so
whether that fear amounts to persecution for a €otmon related reason.

The applicant claims that he has been the subjebteats made by people who are members
of or connected with various militant Hindu grouparticularly Shiv Sena and Bajrang Dal
for reason of his conversion to Christianity, mgadlvement in church activities and his
welfare work with the St Vincent de Paul Societg ¢laims that he was verbally threatened
by members of these groups on two occasions in 26632004, and that in March 2008 he
was physically assaulted. He claims that if harres to India he will be targeted by these
Hindu groups and that they have threatened tdkill He claims that he was previously
targeted by these groups and will be again if berme to India. He claims that he reported
the attack on him in March 2008 to the police hatdomplaint was dismissed. He claims
that these groups continued to threaten his faamty ask them about his whereabouts. He
claims that although he could relocate to a predantiy Christian area of India and start a
business, he cannot do so because the Hindu gvalifisd him and threaten him again

To be a refugee within the terms of the Conventiba,applicant must fear persecution for
reasons of his race, nationality, religious belipfsitical opinion or membership of a
particular social group. There is no evidence keethe Tribunal that he has ever been
involved in politics in India. The Tribunal findkdt the harm the applicant fears is not for
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reasons of his nationality, his race, his politizeliefs or as a member of a particular social
group.

Religion

The Tribunal finds that the claims made by the i@ppt are that he fears persecution as a
result of his religious beliefs namely as a Chaisti

The Tribunal accepts that the applicant grew uplaed in Kapurthala in the Punjab in

India until he came to Australia in July 2008. Théunal accepts that the applicant is a
Christian and was baptised into the Catholic Chimc001. The Tribunal accepts that the
applicant regularly attended Church in India angharsed various processions for Christian
celebrations including Christmas and Easter. Thiguhal also accepts that the applicant was
an active member of the St Vincent de Paul So@etywas involved in welfare work
helping the sick and poor In reaching this conolushe Tribunal accepts the applicant’s
evidence on this issue and the supporting docurientacluding the letter from the Parish
Priest of [church deleted: s431(2)], Kapurthalaresidedging the applicant’s membership of
the Church, the letter dated [in]September 2008 ftioe [officer deleted: s431(2)] of the St
Vincent de Paul Society, Kapurthala acknowledghegdpplicant’s charitable activities, and
the applicant’s baptism certificate.

With respect to the applicant’s participation in MdoYouth Day and church attendance in
Australia, the Tribunal is satisfied that the apgfit engaged in this activity other than for the
purpose of strengthening his claim to be a refugee.

The Tribunal notes that there is independent eweémthe form of country information
such as that referred to above, which indicatesthizgie has at times been violent conflict
between Christians and militant Hindu groups inRluajab, including Shiv Sena and
Bajrang Dal, and that Christians in this area Hzeen attacked by these groups.

The country information sourced by the Tribunalicates that there has been violence
against Christians in certain parts of India wheémedu extremists are active. The Tribunal
accepts that they are active in the Punjab wherapiplicant lived and that therefore it is
more than a remote possibility that the applicas heen targeted by Hindu extremists,
verbally threatened and physically attacked asnedi

The applicant claims that he was threatened andigdily attacked by members of Shiv
Sena and Bajrang Dal. The Tribunal accepts thecamp's evidence that he was subjected
to threats and physical attack by members of Senha&nd Bajrang Dal when he was living
and working in Kapurthala.

The applicant claimed at the hearing that, follayvihe attack on him in March 2008 when
his scooter was set alight, members of Shiv Sed@ajrang Dal came to his house at
midnight with members of the police. They threatthis father and said they wanted to kill
the applicant. The Tribunal notes that this claias not made by the applicant in his
protection visa application and was only raisedhioy at the hearing. In light of the lack of
evidence to support this claim, the Tribunal doaisatcept that members of the police as
well as members of Shiv Sena and Bajrang Dal mael¢hreats towards his father.

Having considered the evidence before it, the Trdbus prepared to accept that the
applicant’s account in relation to the threats attdck against him by the extremist Hindu
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groups Bajrang Dal and Shiv Sena is credible amdistent with country information about
the situation for Christians in the Punjab. Thibdinal therefore accepts that the applicant
has in the past been subject to serious harm bystate actors for reason of his religion.

The Tribunal therefore is satisfied that the aplidaces a real chance of serious harm from
extremist Hindu groups in the Punjab now or inrégesonably foreseeable future.

At the hearing the applicant claimed that membéBajrang Dal and Shiv Sena continued to
threaten his family after he left his home in Kapata and travelled to Chandigarh and then
Calcutta before coming to Australia.

The Tribunal accepts the applicant’s evidence ligatamily received threats in relation to
him from Shiv Sena and Bajrang Dal until such tesenhe left for Australia.

At the hearing the applicant claimed that whenédterned to India after World Youth Day he
stayed in Chennai during which time he was in atntath his family. They told him that
while he was in Australia in July 2008 members bivSSena and Bajrang Dal came to his
family’s house looking for him and were told by bi®ther that the applicant had gone to
Australia. The Tribunal accepts the applicant’glemce on this issue.

The Tribunal accepts that the applicant reportecattack on him in March 2008 to the
police but that no action was taken.

Country information supports the applicant’s evickeof the failure of the authorities to
intervene to assist or protect victims of religioence. It is evident from the country
information cited above that Christian victims ettarian violence do not necessarily receive
any assistance or protection from the police on@uities. There are examples in the
information before the Tribunal of attacks on Ctisiss resulting in no action being taken by
the police, who often refused to even file comgkalry Christians against Hindus.

The Tribunal is prepared to accept, in light ofta# evidence available to it, that if the
applicant were to return to the Punjab and encodutther persecution, state protection
would not be available to him there in accordanith imternational standards.

Internal Relocation

The remaining issue in the present case is whétlereasonably open to the applicant to
relocate to another part of India where he wouldface a real chance of persecution for the
Convention reason of his religion.

In Randhawa v MILGEA1994) 52 FCR 437, Black CJ observed that the fottise
Convention is not upon the protection that the tguof nationality might be able to provide
in particular regions, but upon a more generalamotif protection by the whole of the
country. Black CJ considered that the reason fsntfas that (at 441):

If it were otherwise, the anomalous situation waemdst that the international
community would be under an obligation to providetection outside the borders of
the country of nationality even though real pratectould be found within those
borders.
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In RandhawaBlack CJ held that given the humanitarian aimsefConvention, the
guestion to be asked is not merely whether an @gmlicould relocate to another area, but
whether he or she could “reasonably be expectedd to”. His Honour stated (at 442):

... a person’s fear of persecution in relatiorhtat tountry [of nationality] will remain
well-founded with respect to the country as a wiiblas a practical matter, the part
of the country in which protectias available is not reasonably accessible to that
person.

Justice Beaumont agreed that relocation must basonable option, stating (at 451):

... that is to say, if relocation is, in the pantér circumstances, an unreasonable
option, it should not be taken into account asr@war to a claim of persecution.

If it is not reasonable for a person who has a feelhded fear in part of a country to
relocate to another part, then the person’s fegeodecution in relation to the
country as a whole is well foundeldgndhawaper Black CJ at 443). Conversely, if
it is reasonable for the applicant to relocatentotler part of the country then that
applicant's fear is not well-founded.

What is reasonable will depend on the circumstainctdse individual case. It may often be
necessary to have regard to a broad range of igsdesermining whether an applicant has
genuine access to meaningful protection in theinty of origin.

The law in India provides for freedom of movememd ¢he government generally respects
this practice (see US Department of State 2068ntry Reports on Human Rights Practices -
India).

The Tribunal has considered whether the fearecepeti®on is localised and if so whether it
would be reasonable to expect the applicant to sefage in another part of India.

The Tribunal has taken into account independemtrginformation such as that extracted
above which indicates that Christians have expeeémpersecution in some parts of India
The Tribunal however does not accept that the pat®s of Christians is endemic
throughout the country. The Tribunal finds tha gpplicant could safely live in India by
relocating to an area outside the Punjab for theaes outlined below.

The Tribunal has carefully considered the situatarthe applicant as a Christian in India
both now and in the reasonably foreseeable fufithve.Tribunal finds that there is evidence
that the applicant could safely practice as a @hnsn India by relocating to a
predominantly Christian area.

Country information supports a finding that in atheeas of India, Christians can safely live
and practice their religion without difficulty. €HJS Department of Statieternational
Religious Freedom Repa2D08 cited above indicated that in areas of Isdich as parts of
Kerala, Tamil Nadu, Goa, Nagaland, Mizoram and Méays, there are sizeable Christian
communities or even Christians majorities and Gians in those areas appeared to be able
to practice their religion without harassment aience from extremist Hindu groups.

According to the applicant’s own evidence, whendiecated to Chandigarh and then
Calcutta in mid-2008 he was able to find work ardrebt fear for his safety. Similarly,
upon his return to India following World Youth D#ye applicant spent time in Chennai
where he was not threatened by Bajrang Dal or Shiva. On this basis, the Tribunal does
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not accept that members of these groups would pursiapplicant outside of the Punjab in
the future. The Tribunal finds that the seriousth&o which the applicant was subjected is
localised to the Kapurthala region.

The Tribunal finds that the applicant would be dblsafely relocate to an area of India such
as parts of Kerala, Tamil Nadu, Goa, Nagaland, kizoand Meghalaya where there are
sizeable Christian communities or even Christiaagnties or to Chandigarh, Calcutta or
Chennai where he spent periods of time in early\820@ was not subjected to serious harm
by Hindu extremists.

The Tribunal has considered the applicant’s indiglccircumstances and whether it is
reasonable for him to relocate within India. Thétinal finds that the applicant is 34 years
old and has proven to be a successful businesshmaagplicant speaks Hindi and Punjabi.
The Tribunal finds that any possible language difties would not be an insurmountable
barrier to the applicant’s ability to set up a Imesis in another part of India.

In his evidence at the hearing the applicant ackedged that he would be able to start
another business in another city if he chose tealoThe applicant has run a successful
canteen business in the Punjab for several yearotid therefore be economically viable in
another area of India.

The Tribunal has taken into account the fact thatapplicant is married with young
children. The applicant’s wife is not working asite and his children have already re-
located to live with their in-laws. The Tribun&ktrefore finds that it is not unreasonable for
the applicant to move his family to another parinahia.

The Tribunal therefore finds that it would be rezsae for the applicant to relocate to one of
the several regions in India which have large Gilanspopulations.

The applicant claims that it is not reasonabléhfor to relocate outside the Punjab because
he would be persecuted by Hindu extremists wheregavent in India. He claims that when
he went to Chandigarh and Calcutta, Shiv Sena aj@uiy Dal knew he was there He says
that these groups operate in more than one platéhahhe would not be safe anywhere.

The Tribunal does not accept that the people wtaeked the applicant in Kapurthala would
pursue him to other areas of India if he were locae. The applicant is not a pastor or other
high profile member of the Christian church who Voattract attention wherever they go in
India. The Tribunal finds it unlikely that membeafsBajrang Dal and Shiv Sena would
pursue the applicant to a part of India where @ians live in large numbers and are able to
practice their religion peacefully.

This conclusion is further supported by the applicaevidence at the hearing, that his family
told him in March 2009 that they have not receittegeéats from Bajrang Dal and Shiv Sena
for the past three months.

The applicant claims that if he were to relocatarother part of India that the police would
not protect him from violence by Bajrang Dal andvSkena. He claims that the police will
not intervene unless they are given money. Théagp's claims are supported by country
information referred to above which confirms thalige corruption is rife in India and that
bribery is often necessary to receive police sestic
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Country information indicates that police inactmver religiously motivated attacks is most
prevalent in States where the BJP holds power.TTibeinal does not accept that the
applicant could not seek and receive police prairct he were to re-locate to another part
of India where the BJP are not in power

As the Tribunal has found that the applicant wdwddeasonably able to relocate to another
area of India, the Tribunal is not satisfied, oa évidence before it, that the applicant has a
well-founded fear of persecution in relation toitnds a whole for the Convention reason of
his religion, or for any other Convention reason.

CONCLUSIONS

The Tribunal is not satisfied that the applicard igerson to whom Australia has protection
obligations under the Refugees Convention. Theeefwe applicant does not satisfy the
criterion set out in s.36(2)(a) for a protectiopavi

DECISION

The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA) visa.

| certify that this decision contains no informatihich might identify
the applicant or any relative or dependant of fy@ieant or that is the
subject of a direction pursuant to section 44theMigration Act 1958

Sealing Officer’s I.D. prrt44




