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Migration-Related Detention:
A research guide on human rights standards
relevant to the detention of migrants, asylum-
seekers and refugees.

Introduction

Many countries in the world now detain those angvat their borders in search of a new life.
Migrants, asylum-seekers and refugees all suffemfwiolations of their human rights as
states mistakenly regard detention as a detergaihst undesired migratory flows. Serious
factors motivate individuals to depart their horaesl travel to other countries, such as civil
war, human rights violations, economic or environtaké problems, and these factors are
more decisive than any deterrent effect of detentio

Detention for the purposes of migration control ¢ake many forms, including detaining
people in penal institutions, specialized detentientres, restricted movement arrangements
as well as in closed camp settings. In some camtiétention in such situations is mandatory,
and can be for prolonged or indefinite periodssdéme, children are not spared and are also
condemned to the harsh confinement of detention.

Whilst acknowledging that certain exceptional cmstiances may exist where detention may
not be able to be avoided, Amnesty Internationtitbes that as a general rule it should not
occur. Amnesty International is opposed to mosttmes of migration-related detention due

to their negative impact on the human rights ofviidials detained and the fact that states
often use detention as a means of punishment thsiealealing with the root causes of

migratory movements.

This research guide seeks to highlight human rightsdards relevant to the issue of
migration-related detentiohlt is aimed at providing individuals working onetlissue of
migration-related detention with information abdlié human rights standards which place
limitations on this practice. The guide containsiaas international and regional standards
relevant to migration-related detention as welhamesty International’s policy on the issue,
which is derived from these standards. The hungrigistandards contained in this document

! This document outlines resources to facilitateaesh on the international human rights standaiésant to
migration-related detention of asylum-seekers,gefis and migrants. Migration-related detentiomideustood to
mean detention for migration-related reasons, ateéxtending to detention of migrants for generahimal or
penal reasons or for terrorism or national secuelgted reasons separate from migration for fooregbluntary
migrants. In addition to standards specificallgvant to migration-related detention, the guid#uides some
reference to standards relevant to other formsterdion or imprisonment, such as the StandardMini Rules
for the Treatment of Prisoners.
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bring to light the fact that international law caims a presumption against detention, places
clear restraints on its usage and requires tharevhiedoes take place, the conditions are
humane and the human rights of detainees are tespegpecial attention is also given to
standards relating to particular groups of concerduding children and other vulnerable
categories.

In this guide the term migrant is used to indicatperson who is not an asylum-seeker or
refugee, but a person who moves from one placedther to live and usually to work, either
temporarily or permanently. Migrants, while distifoom the categories of asylum-seeker
and refugee, may similarly have been compelleccawd, for example because they do not
have access to adequate food, water or shelter,avder to ensure the safety and security of
themselves and their families. They may move te gk employment, or to be reunited with
family members. Many migrants leave for a combarabf reasons.

The terms refugee and asylum-seeker in this conééet to the specific categories of persons
as recognised under international law which proyidgection to persons fleeing persecution,
conflict or human rights abuses. In addition te skandards contained in this guide that apply
to all migrants, persons who fall into the categerof refugee or asylum-seeker also benefit
from an additional set of specific standards.
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Using this guide

This research guide is intended to facilitate redean selected human rights aspects of the
migration-related detention of refugees, asylunksee and migrants. This document
provides the reader with an overarching human sigtamework against which practices in
domestic settings can be compared, contrasted afigued. It aims to assist activists,
researchers, decision-makers and lobbyists in theik on the issue of detention of forced
and voluntary migrants by highlighting some of thelevant rights and protections
encompassed in international law. It must be ndtext this guide is not meant to be
comprehensive of all standards relevant to mignatedated detention. Selected rights have
been chosen, and some human rights standardsgetatimigration-related detention are not
covered by this document - for example, aspectthefconditions of detention including
rights to education, privacy and religibas well as the issue of alternatives to deteritame,
not included in this document.

The guide firstly highlights Amnesty Internatiorslapproach to the issue, setting out our
policy on detention of asylum-seekers and refugaed, our policy on detaining migrants.

Recent Amnesty International documents are alsedlig this part of the guide. The research
guide itself is focussed on setting out the inteomal and regional human rights standards
relevant to migration-related detention generaflpyd standards specifically applicable to
refugees and asylum-seekers. These standards axgt gefive parts:

1) Presumption against detentioR) Restraints on the usage of detenti@h Conditions of
detention 4) Non-discrimination and proportionality5) Standards relating to particular
groups

The human rights standards relevant to the issuaigfation-related detention stem from a
range of sources. International human rights lameoin a variety of forms, including what
is known as “hard law”: treaties and conventiorssyall as taking the form of “soft law”, or
non-treaty standards such as General Assemblyutes®, reports of Special Rapporteurs or
advisory opinions. Aiming to provide the readethna comprehensive review of sources of
human rights protection, this guide contains vagyypes of international standards. Whilst
all sources can be useful for the purposes of hungiris research, it is important to
understand the different types of standards andlifferent weighting given to each type in
the context of international law.

2 For further information please refer to, amongeotiings, UNStandard Minimum Rules for the Treatment of
Prisoners;UN Body of Principles for the Protection of All Persaimder any Form of Detention or Imprisonment;
UNHCR’s Revised Guidelines on the Detention of Asylum-$geke

3 For information on alternatives to detention péesefer to, for example, UNHCR Legal and Protectiohdy,
Research Seried|lternatives to Detention of Asylum Seekers arfdgeesOphelia Field and Alice Edwards,
External Consultant$2006) European Council on Refugees and Exiles (ECRREsearch Paper on Alternatives
to Detention: Practical alternatives to the adminagive detention of asylum seekers and rejectgtlasseekers,
(1997).
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Treaties

The standards called covenants, conventions, chaated protocols are treaties which are
legally binding on the states that have agreedcetbdund by them. Some treaties, such as the
International Covenant on Civil and Political Rigland the International Convention on the
Protection of the Rights of All Migrant Workers amiembers of their Family (‘Migrant
Workers Convention’), are open to ratification yuntries all over the world. Other treaties
are open only to states that belong to a particelgional organizatiof.

States can agree to be bound by these treatiewinfawo ways. They can use the two-step
process of signature and ratification, or they take the single step of accession. When a
state signs a treaty, it formally declares itsntiten to ratify that treaty in the future. Once it
has signed, the state may not engage in acts iistemswith the object and purpose of the
treaty. When it ratifies or accedes to the trethiy,state becomes a party to that treaty. A state
party to a treaty promises to abide by all the {gions contained in the treaty and to fulfil its
obligations under the treaty. Consideration ofrttéication status of a treaty is an important
factor when undertaking research. Some interndtiosruments, such as the Convention on
the Rights of the Child, are widely ratifiedwhilst others, such as the Migrant Workers
Convention, are ratified to a greater extent in sogeographic regions than othérs.
Information on the current status of ratificatioolsa particular treaty is available on the
website of the Office of the High Commissioner ffarman Rights.

Treaty monitoring bodies

Guidance to interpreting the provisions containeénhternational treaties is provided by the
comments, decisions and findings of treaty monigrbodies and human rights coutts.
These are bodies established by the treaties ahdyUN or regional bodies to monitor
implementation of the treaty and to investigate plants that the provisions of the treaty
have been violated.

Other (non-treaty) standards
There are many human rights standards relevantetention of migrants, refugees and
asylum-seekers which are contained in non-treatydstrds. Non-treaty standards are usually

4 These include the African Charter on Human and RebRights, the American Convention on Human Rights,
the Arab Charter of Human Rights and the Europearvéidion for the Protection of Human Rights and
Fundamental Freedoms.

5 As of June 2007 all countries in the world exdepthe United States of America and Somalia weneigs to

the Convention on the Rights of the Child.

® As of June 2007 there were 37 ratifications andigiBatures to the Migrant Workers Convention. Infation

on ratifications of the Migrant Workers Conventiande found at:
http://www.december18.net/web/general/page.php?Pag®&menulD=36&lang=EN#eleverRatification
information on this and other treaties may alséoo@d at:http://www.ohchr.orghowever that site is not updated
as regularly.

’ Available athttp://www.ohchr.org

8 Please note this guide does not cover jurispruglefibuman rights courts in any significant maniRaterence

is made at times to some relevant decisions, laifgmot comprehensive.

Al Index: POL 33/005/2007 Amnesty International



called declarations, principles, rules and so dre Universal Declaration of Human Rights,
the Body of Principles for the Protection of AllrBens under Any Form of Detention or
Imprisonment and the Standard Minimum Rules for the TreatmehtPasoners® are
examples of non-treaty standards which set out itapphuman rights guarantees. Although
they do not have the legal power of treaties, thaye the persuasive force of having been
negotiated by governments over many years, ané&wah@) been adopted by political bodies
such as the UN General Assembly, usually by consgnand are useful guidance in
interpreting the binding content of treaty provisoNon-treaty standards sometimes reaffirm
principles that are already considered to be lgdaithding on all states under customary
international law.

Interpretations by other intergovernmental bodigsch as the UN Working Group on
Arbitrary Detention, and Special Rapporteurs of e Commission on Human Rights,
including the Special Rapporteur on the human sigtitmigrants, also provide authoritative
guidance'! Furthermore, refugee-specific guidance is also/igenl by the United Nations
High Commissioner for Refugees (UNHCR) by way oidglines or through decisions of its
Executive Committe&.

Policy

While policy statements are not binding on statestloer parties, they are very influential and
serve as persuasive guidance. They are generallynded in international human rights
standards and provide practical guidance on imphatien of human rights standards.

National and regional laws and judgments

National and regional laws and judgments of doroastiregional courts are not covered in
this guide but should also be used in any analykisigration-related detention. At times

these may serve as a source of human rights stimdand in other circumstances laws or
judgments which run contrary to international laill need to be highlighted and critiqued.

° The Body of Principles for the Protection of AllrBens under Any Form of Detention or Imprisonmé&udy of
Principles), adopted by consensus by the UN Gerdeasgmbly in 1988, contains an authoritative set of
internationally recognized standards, applicablalltstates on how detainees and prisoners sheultehted. The
principles set forth basic legal and humanitariancepts and serve as a guide for shaping natiegalation.

10 The Standard Minimum Rules for the Treatment cédtrérs (Standard Minimum Rules), adopted in 1955 by
the First UN Congress on the Prevention of Crimethedlreatment of Offenders and approved by the UN
Economic and Social Council, set out what is "gdheeacepted as being good principle and practicdhe
treatment of prisoners. In 1971, the UN GenerakAsdy called on member states to implement thess and to
incorporate them in national legislation.

1 These are known as UN thematic mechanisms. Theegererally mandated to investigate complaints of a
particular type of human rights violation in allurdries, whether or not the state is bound by ¢hevant
international human rights treaties. They can a#soy out country visits, if the state concernerkag. They can
make inquiries, including on individual cases, sitbaports with findings and recommendations toeyoments
and report annually to the UN Human Rights Council.

12 Currently made up of 72 member States, the Exes@mmittee of the High Commissioner's Programme
(ExCom) meets in Geneva annually to review and agpttNHCR's programmes and budget, advise on
international protection and discuss a wide rarfgaleer issues with UNHCR and its intergovernmenial aon-
governmental partners.
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Amnesty International Policy

Amnesty International (Al) is a worldwide movemenf people who campaign for

internationally recognized human rights to be retguk and protected. One very important
aspect of our campaigning on human rights is thekswawards securing the human rights of
refugees, asylum-seekers and migrants. We do thisipally through advocacy, research
and campaigning, by exposing human rights abuseéspestection failures of governments
and agencies and advocating for policy and legahgés.

Working to protect the rights of uprooted people,has developed policy positions on a
number of aspects relevant to the human rightsigfamts and refugees. Policy on detention
of refugees and asylum-seekers has been develapetkll as in relation to the practice of
detaining voluntary migrants, including irregularignants. These policy positions are
grounded in the international legal standards wimi will find set out in the research guide
section of this document.

Al Policy: Refugees and asylum-seekers

Amnesty International is opposed to the detentiorefugees and asylum-seekers apart from
in the most exceptional circumstances as prescrifyednternational law and standards.
Detention will only be lawful when the authoritiean demonstrate in each individual case
that it is necessary and proportionate to the ébgdo be achieved, that it is on grounds
prescribed by law, and that it is for one of thedfied reasons which international and
regional standards recognize as legitimate grotord$etaining asylum-seekers.

Amnesty International also opposes the detentiopemiple who have claimed asylum and
whose claims have been rejected by the authoritietgss, for example, the detaining
authorities can demonstrate that there is an abgedsk that the individual concerned would
otherwise abscond, and that other measures shdetefition, such as reporting requirements,
would not be sufficient.

Anyone held in detention must be promptly brougkfobe a judicial authority and be
provided with an effective opportunity to challentpe lawfulness of the decision to detain
him or her. Detention should also be for the slsbrtepossible time.
Should government authorities continue to operapolacy of detaining people who have
sought asylum, Amnesty International urges, at mimn, the following recommendations be
adopted:

- there should be a presumption against detentmrided by law;
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- alternative non-custodial measures, such astiegaequirements, should always
be considered before resorting to detention;

- criteria for detention should be clearly set@uf legal basis;

- the decision to detain should always comply wélkvant international standards
pertaining to the lawfulness of detention;

- the decision to detain should always be basedld®tailed and individualized
assessment, including the personal history of thadisk of absconding presented by,
the individual concerned. Such assessment shouklder the necessity and
appropriateness of detention, including whether iroportionate to the objective to
be achieved;

- each decision to detain should be automaticaliyragularly reviewed as to its
lawfulness, necessity and appropriateness by nafanprompt, oral hearing by a
court or similar competent independent and impldotay, accompanied by the
appropriate provision of legal assistance;

- detainees have the right to be informed of theae for their detention in writing in
a language which they understand;

- detention should always be for the shortest plessime and must not be prolonged
or indefinite;

- there should be a maximum duration for detengiovided by law which should be
reasonable in its length. Once this period hasredhe individual concerned should
automatically be released;

- there should be a prohibition provided by lawtlm detention of vulnerable people
who have sought asylum, including: torture surngyg@regnant women, those with
serious medical conditions, the mentally ill ane #iderly;

- there should be a prohibition on the detentionnafccompanied children provided
by law;

- there should be a prohibition provided by lawtfarse who have sought asylum at
some stage and who are held solely under immigraigtated powers to be held in
prison;

- any allegations of racism, ill-treatment and otifsuses of those held in detention
should be investigated immediately in complianctwelevant international
standards and those responsible should be dehlapjitropriately, including when
warranted, by disciplinary or penal measures asogpiate;
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- people who have sought asylum and are detaireeddshe granted access to legal
counsel, interpreters, doctors, refugee assistiggrizations, members of their
families, friends, religious and social assistaincaddition to the United Nations
High Commissioner for Refugees (UNHCR);

- those detained should have access to appropgatth care and psychological
counseling where appropriate.
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Al Policy: Migrants

As a general rule, Amnesty International is oppdsetthe use of detention for the purposes of
migration control. It is our position that detemtiof migrants will only be lawful when the
authorities can demonstrate in each individual ¢haeit is necessary and proportionate to
the objective to be achieved, that alternatived malt be effective, that it is on grounds
prescribed by law, and when there is an objectigk of the person absconding. The
individuals concerned should also be provided \aitheffective opportunity to challenge the
decision to detain them.

Migrants have the right to liberty and to freedamnf arbitrary detention. This means that
detention should be subject to restraints, inclgdime requirement that the detention is in
accordance with the law, justified in the indiviluase as a necessary and proportionate
measure that conforms with international law, béjext to judicial review and for the
shortest time possible.

Should government authorities continue to opergpelay of detaining migrants, Amnesty
International urges at a minimum, the followingowstnendations be adopted:

- detention of migrants should be used only if, eiach individual case, it is
demonstrated that it is a necessary and propateomeasure that conforms with
international law;

- criteria for detention should be clearly setiadaw;

- alternative non-custodial measures, such astmgaequirements, should always
be considered before resorting to detention;

- the decision to detain should always be basea@ aetailed and individualized
assessment, including the personal history of thadisk of absconding presented by,
the individual concerned. Such assessment shoultideEr the necessity and
appropriateness of detention, including wheth&s iroportionate to the objective to
be achieved;

- each decision to detain should be automatically egularly reviewed as to its
lawfulness, necessity and appropriateness by mefaasprompt, oral hearing by a
court or similar competent independent and implalizdy, accompanied by the
appropriate provision of legal assistance;

- detainees have the right to be informed of theae for their detention in writing in
a language which they understand;
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- detention should always be for the shortest ptessme and must not be prolonged
or indefinite;

- there should be a maximum duration for deterpravided by law which should be
reasonable in its length. Once this period hasredghe individual concerned should
automatically be released;

- migrants should be granted access to legal chwwmesular officials (if desired),
interpreters, doctors, members of their familiggenids, and religious and social
assistance;

- there should be a prohibition on the detentionr@ccompanied children provided
by law;

- any allegations of racism, ill-treatment and oti@uses of those held in detention
should be investigated immediately in compliancthwélevant international
standards and those responsible should be dehlapjitropriately, including when
warranted, by disciplinary or penal measures asogpiate;

- detention of migrants with psychological problems well as those belonging to
vulnerable categories and in need of special assisf should be only allowed as a
measure of last resort;

- detainees should have access to adequate maditpkychological assistance.
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Recent Amnesty International documents
on migration-related detention

* South Korea: Open letter to the President of SKuilea (ASA 25/002/2007)

« Japan: Open letter to the Minister of Justice pidiathe Hon. Ngase Jinen:
Detention of minors seeking asylum in Japan (ASAQ2/2007)

e Spain and Morocco: Failure to protect the rightsngfrants — Ceuta and Melilla one
year on (EUR 41/009/2006)

e Greece: Out of the Spotlight, The rights of foregignand minorities are still a grey
area(EUR 25/005/2006 )

e ltaly: Invisible children - The human rights of magt and asylum-seeking minors
detained upon arrival at the maritime border ityl{fgEUR 30/001/2006)

* United Kingdom: Seeking asylum is not a crime: deta of people who have
sought asylum (EUR 45/015/2005)
Spain: The Southern Border. The State turns itk badhe human rights of refugees
and migrants (EUR 41/008/2005)

* Malaysia: Human rights at risk in mass deportatboandocumented migrants (ASA

28/008/2004)

e The Netherlands: Concerns about Schiphol fire negent follow up (EUR
35/001/2006)

* Republic of Korea (South Korea): Migrant workers atso human beings’ (ASA
25/007/2006)

* Malta: Investigation of incidents at Hal-Safi Ddien Centre finds excessive use of
force and ill-treatment of detainees by armed f®I(E&JR 33/002/2005)

¢ The human cost of "Fortress Europe": Detentionexpilsion of asylum-seekers and
migrants in the EU (Amnesty International Open ¢etb the incoming UK
Presidency on the occasion of World Refugee D&iR(61/014/2005)

e ltaly: Temporary Stay -- Permanent Rights: Thettneat of foreign nationals
detained in 'temporary stay and assistance cé(E#d® 30/004/2005)

« Australia: Detention regime in breach of internaibhuman rights (ASA
12/003/2005)

« Practices of Detention and Expulsion: Human RightRisk (POL30/017/2005)

* UN Committee on the Elimination of Racial Discriration: Written submission to
the CERD thematic discussion on non-citizens anidlrdiscrimination (IOR
42/006/2004)
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1. Human Rights Standards — presumption
against detention

1.1 Rightto Liberty

1.1.1 International human rights standards

1.1.1.1 Treaties

International Covenant on Civil and Political Rights, 1966

Article 9(1) Everyone has the right to liberty and securitpefson. No one shall be subjected
to arbitrary arrest or detention. No one shall eprived of his [or her] liberty except on such
grounds and in accordance with such procedurecasséablished by law.

International Convention on the Protection of the Rghts of All Migrant Workers and
Members of their Family, 1990

Article 16(1) Migrant workers and members of their families shale the right to liberty
and security of person.

1.1.1.2 Treaty Monitoring Bodies

General Comment No. 8 (1982) of the Human Rights @amittee, Humane treatment of
persons deprived of their liberty (Article 9 of thelCCPR)

Article1 . . .The Committee points out that paragraphdpicable to all deprivations of
liberty, whether in criminal cases or in other casech as, for example, mental iliness,
vagrancy, drug addiction, educational purposes,igration control, etc

1.1.1.3 General Assembly resolutions

Universal Declaration of Human Rights, 1948 (Adopté and proclaimed by General
Assembly Resolution 217 A (11l) of 10 December 1948
Article 3 Everyone has the right to life, liberty and setyuoif person.
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UN Body of Principles for the Protection of All Pesons under Any Form of Detention or
Imprisonment, 1988 (Adopted by General Assembly redution 43/173 of 9 December
1988) (“Body of Principles on Detention™)

Principle 2 Arrest, detention or imprisonment shall only berieak out strictly in accordance
with the provisions of the law and by competentoidfs or persons authorized for that
purpose.

Declaration on the Human Rights of Individuals whoare not nationals of the country in
which they live (Adopted by General Assembly resotion Adopted by General
Assembly resolution 40/144 of 13 December 1985)

Article5

(2) Aliens shall enjoy, in accordance with domestie &nd subject to the relevant
international obligation of the State in which thag present, in particular the following
rights:

(a) The right to life and security of person; no alghall be subjected to arbitrary arrest or
detention; no alien shall be deprived of his orllearty except on such grounds and in
accordance with such procedures as are establishiegy;

1.1.2 Regional human rights standards

African [Banjul] Charter on Human and Peoples’ Rights, 1981°
Article 6 Every individual shall have the right to libertiydato the security of his person...

American Convention on Human Rights, 1964
Article 7 (1) Every person has the right to personal liberty sewlrity.

American Declaration of the Rights and Duties of Ma, 1948
Articlel Every human being has the right to life, libertgldhe security of his person.

Arab Charter on Human Rights (revised), adopted bythe League of Arab States, (2004)

13 See also e.d<rischna Achutan (on behalf of Aleke Banda), Amniesgrnational on behalf of Orton and Vera
Chirwa, Amnesty International on behalf of Orton &feta Chirwa v. Malawi(64/92, 68/92, 78/92 respectively),
8th Annual Report of the African Commission, 19948 98CHPR/RPT/8th/Rev.l, where the African
Commission ruled that the arrest and detentionpafltical figure who was detained "at the pleasvirthe Head
of State" without charge or trial for 12 years ai@d the right to liberty set out in Article 6 bEtAfrican Charter.
14 See also e.g. Inter-American Commission, ReporherSituation of Human Rights in Argentina, 1980,
OEA/Ser.L/V/11.49, doc.19, at 189,193,291, Inter-Arnican Commission, Report on the Situation of Human
Rights in Chile, 1985, OAS/Ser.L/V/11.66, doc.17184,139; Inter-American Commission, Report on the
Situation of Human Rights in Nicaragua, 1981, OEAIS¥/II.53, at 65, where the Inter-American Comniiss
considered that in certain circumstances housstamgernal exile, and banishment (forced relacgtcould
violate the right to personal liberty guaranteedMotycle 7 of the American Convention.
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Article 14(1) Everyone has the right to liberty and securitpefson. No one shall be
subjected to arbitrary arrest, search or detemaéimout a legal warrant.

(2) No one shall be deprived of his liberty except ochsgrounds and in such circumstances
as are determined by law and in accordance with ptacedure as is established thereby.

European Convention on Human Rights and Fundamentafreedoms, 195t
Article 5(1) Everyone has the right to liberty and security efson...

1.1.3 International refugee and asylum-seeker standards

1951 Geneva Convention Relating to the Status of Rigees

Article 31(1) The Contracting States shall not impose penaltiesiccount of their illegal
entry or presence, on refugees who, coming dirdéaiiy a territory where their life or
freedom was threatened in the sense of Articfeehter or are present in their territory
without authorization, provided they present thduesewithout delay to the authorities and
show good cause for their illegal entry or presence

(2) The Contracting States shall not apply to the mmms of such refugees restrictions
other than those which are necessary and suclctiests shall only be applied until their
status in the country is regularized or they obgamission into another country. The
Contracting States shall allow such refugees aredse period and all the necessary
facilities to obtain admission into another country

UNHCR Revised Guidelines on Applicable Criteria andStandards Relating to the
Detention of Asylum Seekers, February 1999

Paragraph 1 The detention of asylum-seekers is in the view NHER inherently
undesirable. This is even more so in the case lokvable groups such as single women,
children, unaccompanied minors and those with gpesédical or psychological needs...

15 See also e.ghmuur v. FranceEuropean Court of Human Rights, Judgment of 25 1986, Appl. No.
19776/92 andGuzzardi v. ItalyEuropean Court of Human Rights, Judgment of 6 NoeerB80, Appl. No.
7367176

18 Article 1 provides the definition of the term "ngfee” for the purposes of the 1951 Geneva ConveRtidating
to the Status of Refugees.

Al Index: POL 33/005/2007 Amnesty International



15

17

1.2 Freedom of Movement

1.2.1 International human rights standards

1.2.1.1 Treaties

International Covenant on Civil and Political Rights, 1966
Article 12(1) Everyone lawfully® within the territory of a state shall, within tHatritory,
have the right of liberty of movement and freedonchioose his residence.

(3) The above-mentioned rights shall not be subjeaniporestrictions except those which are
provided by law, are necessary to protect natisealrity, public order, public health or
morals or the rights and freedoms of others, aadansistent with the other rights
recognized in the present Covenant.

International Convention on the Elimination of All Forms of Racial Discrimination
(1969)
Article 5 (d)(i) The right to freedom of movement and residenceiwitie border of the State.

1.2.1.2 Treaty Monitoring Bodies

General Comment No. 27 (1999) of the Human Rightsa@nmittee, Freedom of
movement (Art.12 of the ICCPR)

Para 2 The permissible limitations which may be imposedtanrights protected under
article 12 must not nullify the principle of libgrof movement, and are governed by the
requirement of necessity provided for in article g2ragraph 3, and by the need for
consistency with the other rights recognized inGlogenant.

Para 4. Everyone lawfully within the territory of a Stagd@joys, within that territory, the right
to move freely and to choose his or her place gsiflesce. . .The question whether an alien is
"lawfully" within the territory of a State is a mat governed by domestic law, which may
subject the entry of an alien to the territory @tate to restrictions, provided they are in
compliance with the State's international obligagidn that connection, the Committee has
held that an alien who entered the State illegaily,whose status has been regularized, must
be considered to be lawfully within the territooy the purposes of article $20nce a person

7 For further see below at Section 2.2

18 See below at Section 1.2.1.2.

19 Celepli v. SwederHuman Rights Committee Communication No. 456/199N, Doc.
CCPR/C/51/D/456/1991 (1994). para. 9.2.
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is lawfully within a State, any restrictions on bisher rights guaranteed by article 12,
paragraphs 1 and 2, as well as any treatment elifférom that accorded to nationals, have to
be justified under the rules provided for by a#itP, paragraph®.It is, therefore, important
that States parties indicate in their reports ttumstances in which they treat aliens
differently from their nationals in this regard amolw they justify this difference in treatment.

Para 14. Article 12, paragraph 3, clearly indicates thag ihot sufficient that the restrictions
serve the permissible purposes; they must als@bessary to protect them. Restrictive
measures must conform to the principle of propodiity; they must be appropriate to
achieve their protective function; they must beldzest intrusive instrument amongst those
which might achieve the desired result; and thegtrbe proportionate to the interest to be
protected.

Para 15 The principle of proportionalify has to be respected not only in the law that feame
the restrictions, but also by the administrativd pudlicial authorities in applying the law.
States should ensure that any proceedings relatitige exercise or restriction of these rights
are expeditious and that reasons for the applicatioestrictive measures are provided.

Celepli v. Sweden, Human Rights Committee Communication No. 456/1991

A Turkish citizen of Kurdish origin was granted péssion to stay in Sweden but not refugee
status. He was subsequently subjected to a deportatder on the grounds of suspicion of
involvement in terrorist activities. The expulsiorder, however, was not enforced as it was
believed that he (and his fellow suspects) coulehpsed to political persecution in Turkey
if returned. Instead, the Swedish authorities piked limitations and conditions concerning
their place of residence. The HRC found that thegeconcerned, having been allowed to
stay in Sweden, albeit subject to conditions wassitlered to be lawfully in the territory of
Sweden for the purposes of article 12. Swederfigtits restrictions on the ground of
national security under article 12(3), which wasegded by the Committee. (para. 9.2)

1.2.1.3 General Assembly resolutions

Universal Declaration of Human Rights, 1948
Article 13(1) Everyone has the right to freedom of movement asdlence within the
borders of each state.

1.2.2 Regional human rights standards

African [Banjul] Charter on Human and Peoples’ Rights, 1981

20 General Comment No. 15, para. 8, in HRI/GEN/1/Rel53August 1997, p. 20.
21 For further see below at Section 4.
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Article 12(1) Every individual shall have the right to freedommadvement and
residence within the borders of a State providedtides by the law.

American Convention on Human Rights 1969
Article 22(1) Every person lawfully in the territory of the St&arty has the right to
move about in it and to reside in it subject tophavisions of the law.

(2) Every person has the right to leave any countmslyrencluding his own.

(3) The exercise of the foregoing rights may be rasionly pursuant to a law to the
extent necessary in a democratic society to pres@me or to protect national
security, public safety, public order, public matgbublic health, or the rights or
freedoms of others.

(4) The exercise of the rights recognized in paragfiaptay also be restricted by law
in designated zones for reasons of public interest.

Article 32(2) the rights of each person are limited by the ggiftothers, by the
security of all, and by the just demands of theegalnwvelfare in a democratic society.

Arab Charter on Human Rights (revised), adopted bythe League of Arab States, 2004
Article 26( 1) Everyone lawfully within the territory of a Stgparty shall, within that territory,
have the right to freedom of movement and to freblyose his residence in any part of that
territory in conformity with the laws in force.

4™ Protocol to the European Convention on Human Right and Fundamental Freedoms,
1963?

Article 2(1) Everyone lawfully within the territory of a Stateadl, within that territory, have
the right to liberty of movement and freedom toa@$m®his residence.

(2)Everyone shall be free to leave any country, incigithis own.

(3) No restrictions shall be placed on the exercigh&de rights other than such as are in
accordance with law and are necessary in a denmostatiety in the interests of national
security or public safety for the maintenance adre public', for the prevention of crime, for
the protection of rights and freedoms of others.

(4)The rights set forth in paragraph 1 may also bgestiin particular areas, to restrictions
imposed in accordance with law and justified byghelic interest in a democratic society.

22 see also e.gsuzzardi v. ItalyEuropean Court of Human Rights, Judgment of 6 NowertiB80, (1981) 61
I.L.R. 227; also (1981) E.H.R.R 333
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1.2.3 International refugee and asylum-seeker standards

1951 Geneva Convention Relating to the Status of Rigees

Article 26 Each Contracting State shall accord to refugeetulwin its territory the right to
choose their place of residence and to move frgiehin its territory subject to any
regulations applicable to aliens generally in the circumstances.

Article 31(2) The Contracting States shall not apply to the mesas of such refugees
restrictions other than those which are necessahsach restrictions shall only be applied
until their status in the country is regularizedhary obtain admission into another country.
The Contracting States shall allow such refugeessonable period and all the necessary
facilities to obtain admission into another country

1.3 Prohibition of detention on the basis of illeg al
entry or presence

1.3.1 International human rights standards

1.3.1.1 Other

Report of UN Special Rapporteur on the Human Rightof Migrants, Gabriela
Rodriguez Pizarro, E/CN.4/2003/85
Paragraph 43...detention should never be punitive in nature.

Recommendations

Paragraph 73 Infractions of immigration laws and regulation®sli not be considered
criminal offences under national legislation. Tipe8al Rapporteur would like to stress that
irregular migrants are not criminals per se ang 8f®uld not be treated as such. Detention of
migrants on the ground of their irregular statusubth under no circumstance be of a punitive
nature.

Paragraph 74 Governments should consider the possibility of peegively abolishing all
forms of administrative detention.
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1.3.2 International refugee and asylum-seeker standards

1951 Geneva Convention Relating to the Status of Rigees

Article 31(1) The Contracting States shall not impose penabiesccount of their illegal
entry or presence, on refugees who, coming dirdaiiyn a territory where their life or
freedom was threatened in the sense of Articletereor are present in their territory without
authorization, provided they present themselvebawit delay to the authorities and show
good cause for their illegal entry or presence.

(2) The Contracting States shall not apply to the mmms of such refugees restrictions
other than those which are necessary and suclkctiests shall only be applied until their
status in the country is regularized or they obgamission into another country. The
Contracting States shall allow such refugees aredse period and all the necessary
facilities to obtain admission into another country

UNHCR Revised Guidelines on Applicable Criteria andStandards Relating to the
Detention of Asylum Seekers, 1999

Guideline 2 As a general principle asylum-seekers should natdb@ned. According to

Article 14 of the Universal Declaration of HumargRis, the right to seek and enjoy asylum
is recognized as a basic human right. In exerciiisyight asylum-seekers are often forced
to arrive at, or enter a territory illegally. Hovanthe position of asylum-seekers differs
fundamentally from that of ordinary aliens in tkfaéy may not be in a position to comply

with the legal formalities for entry. This elemeas, well as the fact that asylum-seekers have
often had traumatic experiences, should be takeraiccount in determining any restrictions
on freedom of movement based on illegal entry es@nce.

Guideline 3 ...Detention of asylum-seekers which is applied fampeses other than those
listed above, for example, as part to deter fuasygum-seekers, or to dissuade those who
have commenced their claims from pursuing thermorgrary to the norms of refugee law. It
should not be used as punitive or disciplinary measfor illegal entry or presence in the
country. Detention should also be avoided for failto comply with administrative
requirements or other institutional restrictiongesidency at reception centres, or refugee
camps.

UNHCR ExCom Conclusion No. 22 (XXXII) — 1981, Protetion of Asylum Seekers in
Situations of Large-Scale Influx

Paragraph 2 It is therefore essential that asylum-seekers keh@ been temporarily admitted
pending arrangements for a durable solution shioelftteated in accordance with the
following minimum basic human standards:

(a) they should not be penalized or exposed to angvanirable treatment solely on the
ground that their presence in the country is carsid unlawful; they should not be subjected
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to restrictions on their movements other than tivasieh are necessary in the interest of
public health and public order;

ExCom Conclusion No. 44 (XXXVII) — 1986, Detentiorof Refugees and Asylum-Seekers
Paragraph (a) Noted with deep concern that large numbers ofgexds and asylum-seekers in
different areas of the world are currently the sabpf detention or similar restrictive
measures by reason of their illegal entry or presém search of asylum, pending resolution
of their situation;

ExCom Conclusion No. 55 (XL) — 1989 General Conclighn on International Protection
Paragraph (g) Noted with deep concern that large numbers ofgeds and asylum-seekers in
different areas of the world are currently the sabpf detention or similar restrictive
measures by reason of their illegal entry or presém search of asylum, pending resolution
of their situation and reiterated its Conclusion K (XXXVII) which circumscribes the
grounds for detention of such persons;

ExCom Conclusion No. 85 (XLIX) — 1998) Conclusionmlinternational Protection
Paragraph (ee) Notes with concern that asylum-seekers detaingdomtause of their illegal
entry or presence are often held together withguesrsletained as common criminals, and
reiterates that this is undesirable and must baladovhenever possible, and that asylum-
seekers shall not be located in areas where thggigal safety is in danger;

ExCom Conclusion No. 97 (LIV) — 2003, Protection Saguards in Interception

Measures

Paragraph (a) (vi) [The Executive Committee recommends that] [ijréeted asylum-
seekers and refugees should not become liabléntinat prosecution under the Protocol
Against the Smuggling of Migrants by Land, Sea orfér the fact of having been the object
of conduct set forth in article 6 of the Protogudy should any intercepted person incur any
penalty for illegal entry or presence in a Statedases where the terms of Article 31 of the
1951 Convention are met;
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2. Human Rights Standards — Restrictions
on the use of detention

2.1 Prohibition of arbitrary detention

2.1.1 International human rights standards

2.1.1.1 Treaties

International Covenant on Civil and Political Rights, 1966
Article 9(1) ...No one shall be subjected to arbitrary arrestetention...

International Convention on the Protection of the Rghts of All Migrant Workers and
Members of their Family, 1990

Article 16(4) Migrant workers and members of their families shall be subjected
individually or collectively to arbitrary arrest detention; they shall not be deprived of their
liberty except on such grounds and in accordante such procedures as are established by
law.

2.1.1.2 Treaty Monitoring Bodies

General Comment No. 8 (1982) of the Human Rights @amittee, Right to Liberty and
Security of persons (Article 9 of the ICCPR)

Paragraph (1) . . .The Committee points out that paragraphdpicable to all deprivations
of liberty, whether in criminal cases or in othases such as, for example, mental iliness,
vagrancy, drug addiction, educational purposes,igration control, etc

General Recommendation No.30 (2004) of the Committen the Elimination of Racial
Discrimination, Discrimination Against Non Citizens.

Paragraph (19) Ensure the security of non-citizens, in particuléth regard to arbitrary
detention, as well as ensure that conditions inresrior refugees and asylum-seekers meet
international standards;
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A.v. Augtralia, Human Rights Committee Communication No 560/1993Australia.
30/04/97. CCPR/C/59/D/560/1993

The author, a Cambodian asylum-seeker, arrivedustrAlia and shortly thereafter applied
for refugee status. His asylum application wassefiiand later ‘A’ appealed this decision
and was detained for over four years whilst hisgeé status was being determined. The
author argueihter alia that he had been detained arbitrarily within theaning of article
9(1).

The Committee concluded that:

“...the notion of “arbitrariness” must not be equatgth “against the law” but be interpreted
more broadly to include such elements as inapptgress and injustice. Furthermore,
remand in custody could be considered arbitraryisfnot necessary in all circumstances of
the case, for example to prevent flight or intexfere with evidence: the element of
proportionality becomes relevant in this contegpdra. 9.2)

“The Committee observes however, that every datigsikeep a person in detention should
be open to review periodically so that the groundsfying the detention can be assessed. In
any event, detention should not continue beyongénmd for which the State can provide
appropriate justification. For example, the factllefgal entry may indicate a need for
investigation and there may be other factors pagicdo the individuals, such as the
likelihood of absconding and lack of cooperatiohjala may justify detention for a period.
Without such factors detention may be considerbdrary, even if entry was illegal. In the
instant case, the State party has not advancedrannds particular to the author's case,
which would justify his continued detention for erjpd of four years, during which he was
shifted around between different detention cenfras. Committee therefore concludes that
the author's detention for a period of over fouargevas arbitrary within the meaning of
article 9, paragraph 1.” (para. 9.4)

C. v. Australia, Human Rights Committee Communication No 900/199%ustralia.
13/11/2002, CCPR/C/76/D/900/1999

‘C’, an Iranian asylum-seeker was detained afiealrival in Australia and subsequent
asylum claim, pending determination of his entig@to asylum under Australian law. The
author claimednter alia that his detention breached article 9(1) of thePR.

“. . .[T]he Committee recalls its jurisprudencetitia order to avoid a characterization of
arbitrariness, detention should not continue beytbederiod for which the State party can
provide appropriate justificatiéh.. In particular, the State party has not demorestrétat,

in the light of the author’s particular circumstaagcthere were not less invasive means of
achieving the same ends, that is to say, compliasitbethe State party’s immigration policies,
by, for example, the imposition of reporting obtigas, sureties or other conditions which
would take account of the author’s deterioratingdition. In these circumstances, whatever

2 Lim v. Australia(1992) 176 CLR 1 (High Court of Australia).
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the reasons for the original detention, continuasfdenmigration detention for over two
years without individual justification and withoamy chance of substantive judicial review
was, in theCommittee’s view, arbitrary and constituted a Miola of article 9, paragraph 1.”
(para. 8.2)

2.1.1.3 General Assembly resolutions

Universal Declaration of Human Rights, 1948
Article 9 No one shall be subjected to arbitrary arrest,rdete or exile.

General Assembly Resolution 59/194 on Protection afigrants (A/59/503/Add.2) of 18
March 2005

Paragraph (12) Urgesall States to adopt effective measures to put drt@the arbitrary
arrest and detention of migrants and to take at¢tigovevent and punish any form of illegal
deprivation of liberty of migrants by individuals groups;

United Nations Rules for the Protection of Juvenile Deprived of their Liberty, 1990

Rule 11 For the purposes of the Rules, the following d&bns should apply:

(b) The deprivation of liberty means any form of déitamor imprisonment or the placement
of a person in a public or private custodial settinom which this person is not permitted to
leave at will, by order of any judicial, adminigive or other public authority.

2.1.1.4 Other

Opinions adopted by the Working Group on Arbitrary Detention, Civil and Political
Rights, Including Questions of: Torture and Detentbn, E/CN.4/1999/63/Add.1, Opinion
No. 1/1998 (to the government of Cuba), 1999

Paragraph 3 The Working Group regards deprivation of libersyaabitrary in the following
cases:

(i) When it manifestly cannot be justified on any ldgsis (such as continued detention after
the sentence has been served or despite an applesabesty act) (Category 1);

(i) When the deprivation of liberty is the result ghdgment or sentence for the exercise of
the rights and freedoms proclaimed in articles37,14, 18, 19, 20 and 21 of the Universal
Declaration of Human Rights (Category l);

(iif) When the complete or partial non-observance efiational standards relating to the
right to a fair trial, as set forth in the UniverBeeclaration of Human Rights and in the
relevant international instruments accepted byStfa¢es concerned, is of such gravity as to
confer on the deprivation of liberty, of whatevand a[n] arbitrary character (Category III).

Working Group on Arbitrary Detention, Mandate
Criteria adopted by the Working Group to determine whether a deprivation of liberty is
arbitrary

24 Availiable at http://www.unhchr.ch/html/menu2/7%ts_det/ardintro.htm#membership

Amnesty International Al Index: POL 33/005/2007



24

The question of when a deprivation of freedom iseromes arbitrary is not clearly answered
by the international instruments. The Universal IBetion of Human Rights merely provides
in article 9 that "No one shall be subjected tdteaty arrest, detention or exile". Article 9 (1)
of the International Covenant on Civil and PolitiBaghts is scarcely any clearer: "Everyone
has the right to liberty and security of person.dwe shall be subjected to arbitrary arrest or
detention. No one shall be deprived of his libekgept on such grounds and in accordance
with such procedure as are established by law."

To enable it to carry out its tasks on the basipretise standards, the Working Group has
adopted criteria for the consideration of casesnsiid to it, drawing on the above-
mentioned provisions of the Universal Declaratiod she Covenant as well as on the Body
of Principles for the Protection of All Persons andny Form of Detention or Imprisonment.
According to these criteria, detention is considemebitrary if a case falls into one, or more,
of the following three categories:

1. Cases in which the deprivation of freedom isteaty as it manifestly cannot be linked to
any legal basis (such as continued detention betlomeéxecution of the sentence or despite
an amnesty act, etc.);

2. Cases of deprivation of freedom when the faistisig rise to the prosecution or conviction
concern the exercise of certain fundamental freedamich are protected by the Universal
Declaration of Human Rights (UDHR) and the Inteiorzdl Covenant on Civil and Political
Rights (ICCPR) (for States Parties), and in paldicu

* freedom of thought, conscience and religion (48tof the UDHR and art. 18 of the ICCPR);
* freedom of opinion and expression (art. 19 of tHeHR and art. 19 of the ICCPR);

* the right of peaceful assembly and associatioh 28 of the UDHR and arts. 21 and 22 of
the ICCPR);

3. Cases in which non-observance of all or pathefinternational provisions relating to the
right to a fair trial is such that it confers orettieprivation of freedom, of whatever kind, an
arbitrary character.

In cases other than those falling within one or enok the three categories specified above,
the Working Group is not competent to declare werethdeprivation of freedom is arbitrary.
In too many cases the Group receives communicatieqgesting it to declare a detention
"unfair”, or to take a view on the value of eviderroduced during a trial. These are areas
which fall outside the Group's remit. It is not fine Group to convert itself into a kind of
Supreme Court.

Working Group on Arbitrary Detention, Deliberation Number 5, E/CN.4/2000/4, Annex
Il, 2000

In order to determine the arbitrary character efabstody, the Working Group considers
whether or not the alien is enabled to enjoy al@ne of the following guarantees:

I. GUARANTEES CONCERNING PERSONS HELD IN CUSTODY

Principle 1. Any asylum-seeker or immigrant, when held forgtimming at the border, or
inside national territory in the case of illegatrgnmust be informed at least orally, and in a
language which he or she understands, of the nataed grounds for the decision refusing
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entry at the border, or permission for temporasydence in the territory, that is being
contemplated with respect to the person concerned.

Principle 2: Any asylum-seeker or immigrant must have the ipdig, while in custody, of
communicating with the outside world, includingteyephone, fax or electronic mail, and of
contacting a lawyer, a consular representativeraladives.

Principle 3: Any asylum-seeker or immigrant placed in custoust be brought promptly
before a judicial or other authority.

Principle 4: Any asylum-seeker or immigrant, when placed istedy, must enter his or her
signature in a register which is numbered and bpandffords equivalent guarantees,
indicating the person’s identity, the grounds fur tustody and the competent authority
which decided on the measure, as well as the tmdalate of admission into and release from
custody.

Principle 5: Any asylum-seeker or immigrant, upon admissioa t@ntre for custody, must

be informed of the internal regulations and, whagrpropriate, of the applicable disciplinary
rules and any possibility of his or her being haltbmmunicado, as well as of the guarantees
accompanying such a measure.

II. GUARANTEES CONCERNING DETENTION

Principle 6: The decision must be taken by a duly empoweréubaity with a sufficient level
of responsibility and must be founded on critefizgegality established by the law.

Principle 7: A maximum period should be set by law and théamysmay in no case be
unlimited or of excessive length.

Principle 8: Notification of the custodial measure must beegiin writing, in a language
understood by the asylum-seeker or immigrant,rgiatie grounds for the measure; it shall
set out the conditions under which the asylum-seekenmigrant must be able to apply for a
remedy to a judicial authority, which shall decfitemptly on the lawfulness of the measure
and, where appropriate, order the release of trepeconcerned.

Principle 9: Custody must be effected in a public establisitrapacifically intended for this
purpose; when, for practical reasons, this is m@tcase, the asylum-seeker or immigrant must
be placed in premises separate from those for peliggprisoned under criminal law.
Principle 10: The Office of the United Nations High Commissiofeg Refugees

(UNHCR), the International Committee of the Red$3rdCRC) and, where appropriate,
duly authorized non-governmental organizations rbestllowed access to the places of
custody.

Report of UN Special Rapporteur on the Human Rightof Migrants, Gabriela

Rodriguez Pizarro, E/CN.4/2003/85

Paragraph 15 Deprivation of liberty of migrants must comply rasily with national law, but
also with international legislation. It is a fundamtal principle of international law that no
one should be subjected to arbitrary detentiorrivational human rights norms, principles
and standards define the content of that princileh norms, principles and standards apply
to all individuals, including migrants and asyluaekers, and to both criminal and
administrative proceedings.
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Paragraph 35 ...Deprivation of liberty should never be indefinitthe Human Rights
Committee found that “detention should not contilwgond the period for which the State
can provide appropriate justification. For examphes fact of illegal entry may indicate a
need for investigation and there may be other fagbarticular to the individual, such as the
likelihood of absconding and lack of cooperatiomichh may justify detention for a period.
Without such factors detention may be consideréirary, even if entry was illegaf® The
Working Group on Arbitrary Detentiolurther states that a maximum period should béget
law and the custody may in no case be unlimiteaf excessive length.

Recommendations

Paragraph 75 When [abolishing all forms of administrative ddten] is not immediately
possible, Governments should take measures to eensgpect for the human rights of
migrants in the context of deprivation of liberitycluding by:...

(g) Ensuring that the law sets a limit on detentiondoen deportation and that under no
circumstance is detention indefinite. The Speciapporteur recommends that States shall
consider entering into bilateral and multilatergreements to speed up documentation/
deportation procedures and thereby reduce theHheoifgtletention... Detention should end
when a deportation order cannot be executed faeratasons that are not the fault of the
migrant;

Final Report of David Weissbrodt, UN Special Rappaeur on the Rights of Non-
Citizens, E/CN.4/Sub.2/2003/23

Paragraph 27 All individuals, including non-citizens, must beogected from arbitrary
detentior?’ States are obligated to respect the human righistainees, including legal
protections, whethasr not they are in the territory of the State iresfion®’ So-called
“international zonesadministered by States to detain non-citizens,veimele such non-
citizens are denied legal social assistance, are a legal fiction and a $tataot thereby
avoid its international humarghts responsibilities by claiming that such areage
extraterritorial statu& States may arrest detain non-citizens against whom action is being
taken with a view to deportation exktradition, regardless of whether such detenson i
reasonably considered necessaryef@mple, to prevent those non-citizens from conmmgjtt
offences or fleeing’ States may nohowever, consciously facilitate the detention afio
citizens in a planned operation for #pulsion of non-citizens by encouraging them to
report to authorities on the basis of a pretéxt.

25 CCPR/C/D/560/1993, op.cit., para. 9.4.

26 Conka v. BelgiumApp. No. 00051564/99, Eur. Ct. H.R. (2002).

27 E/CN.4/Sub.2/2003/23/Add.2 (2003) para. 81.

2822 E.H.R.R. 533 (1996) para. 43.

29 Conka v. BelgiumApp. No. 00051564/99, Eur. Ct. H.R. (5 February20Chahal v. United Kingdom996-V
Reports of Judgments and Decisidi@62, § 112 (1996).

%0 Conka v. BelgiumApp. No. 00051564/99, Eur. Ct. H.R. (5 February200

Al Index: POL 33/005/2007 Amnesty International



27

2.1.2 Regional human rights standards

African [Banjul] Charter on Human and Peoples’ Rights, 1981
Article 6 ...No one may be deprived of his freedom exceptdasons and conditions
previously laid down by law. In particular, no amay be arbitrarily arrested or detained.

American Convention on Human Rights, 1969
Article 7(3) No one shall be subject to arbitrary arrest orrisgmment.

Arab Charter on Human Rights (revised), adopted bythe League of Arab States, 2004
Article 14(1) Everyone has the right to liberty and securitpefson. No one shall be
subjected to arbitrary arrest, search or detemtatimout a legal warrant.

(2) No one shall be deprived of his liberty except ochsgrounds and in such circumstances
as are determined by law and in accordance with ptmcedure as is established thereby.

European Convention on Human Rights and Fundamentafreedoms, 1958
Article 5(1) Everyone has the right to liberty and security @fson. No one shall be deprived
of his liberty save ... in accordance with a proceduescribed by law.

2.1.3 International refugee and asylum-seeker standards

1951 Geneva Convention Relating to the Status of Rgees

Article 31(1) The Contracting States shall not impose penaliesiccount of their illegal
entry or presence, on refugees who, coming dirdaiiy a territory where their life or
freedom was threatened in the sense of Articletereor are present in their territory without
authorization, provided they present themselvebawit delay to the authorities and show
good cause for their illegal entry or presence.

(2) The Contracting States shall not apply to the mmms of such refugees restrictions
other than those which are necessary and suclctiests shall only be applied until their
status in the country is regularized or they ob&imission into another country. The
Contracting States shall allow such refugees aredde period and all the necessary
facilities to obtain admission into another country

UNHCR Revised Guidelines on Applicable Criteria andStandards Relating to the
Detention of Asylum Seekers, February 1999

Paragraph 1 ... Freedom from arbitrary detention is a fundamgmianan right, and the use
of detention is in many instances, contrary torthens and principles of international law...

31 See also e.@paadi v United KingdonEuropean Court of Human Rights, Judgment of 11 2006, App. No.
1329/03;Amuur v. FranceEuropean Court of Human Rights, Judgment of 25 1986, Appl. No. 19776/92;
Guzzardi v. ItalyEuropean Court of Human Rights, Judgment of 6 Ndear980, (1981) 61 I.L.R. 227; also
(1981) E.H.R.R 333
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Guidelinel ... UNHCR considers detention as: confinement withimarrowly bounded or
restricted location, including prisons, closed cantgetention facilities or airport transit zones,
where freedom of movement is substantially curtiigend where the only opportunity to

leave this limited area is to leave the territdrigere is a qualitative difference between
detention and other restrictions on freedom of muoeat. Persons who are subject to
limitations on domicile and residency are not galigrconsidered to be in detention. When
considering whether an asylum-seeker is in detentiee cumulative impact of the

restrictions as well as the degree and intensigach of them should also be assessed.

Guideline 3 Exceptional Grounds for Detention

Detention of asylum-seekers may exceptionally Berted to ... as long as this is clearly
prescribed by a national law which is in conformitigh general norms and principles of
international human rights law. These are containéde main human rights instrumeris.
There should be a presumption against detentiorerg@inere are monitoring mechanisms
which can be employed as viable alternatives terdigtn, (such as reporting obligations or
guarantor requirements [see Guideline 4]), theseldhe applied first unless there is
evidence to suggest that such an alternative wilbe effective in the individual case.
Detention should therefore only take place afteidlaconsideration of all possible
alternatives, or when monitoring mechanisms haes loemonstrated not to have achieved
the lawful and legitimate purpose.

In assessing whether detention of asylum-seekemscisssary, account should be taken of
whether it is reasonable to do so and whethermitdportional to the objectives to be
achieved. If judged necessary it should only beoisal in a non-discriminatory manner for a
minimal period®

The permissible exceptions to the general ruledbtgntion should normally be avoided must
be prescribed by law. In conformity with ExCom Clusion No. 44 (XXXVII) the detention
of asylum-seekers may only be resorted to, if resngs

(i) to verify identity.
This relates to those cases where identity maynbetermined or in dispute.

(i) to determine the elements on which the claimdéfugee status or asylum is based.

This statement means that the asylum-seeker mdgthaed exclusively for the purposes of
a preliminary interview to identify the basis oethsylum claint’ This would involve
obtaining essential facts from the asylum-seeko asy asylum is being sought and would
not extend to a determination of the merits or tfse of the claim. This exception to the
general principle cannot be used to justify detentor the entire status determination
procedure, or for an unlimited period of time.

32 Art. 9(1) ICCPR; Art. 37(b) UN Convention on the Rigjlof the Child; Art. 5(1) ECHR; Art. 7(2) American
Convention on Human Rights, 1969; Art. 5 African Ceaadn Human and Peoples’ Rights, 1981.

33 Art. 9(1), Art. 12 ICCPR; Art. 37(b) CRC; Art. 5(1)@CHR; Art. 7(3) American Convention; Art. 6 African
Charter. EXCOM Conclusion No. 44 (XXXVII).

3 EXCOM Conclusion No. 44 (XXXVII).
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(ii1) in cases where asylum-seekers have destroyedrnest and /or identity documents or
have used fraudulent documents in order to midleaduthorities of the State, in which they
intend to claim asylum.

What must be established is the absence of gottddaithe part of the applicant to comply
with the verification of identity process. As redamasylum-seekers using fraudulent
documents or traveling with no documents at alledligon is only permissible when there is
an intention to mislead, or a refusal to co-opewathk the authorities. Asylum-seekers who
arrive without documentation because they are @nabbbtain any in their country of origin
should not be detained solely for that reason.

(iv) to protect national security and public order.

This relates to cases where there is evidenceow #iat the asylum-seeker has criminal
antecedents and/or affiliations which are likelytse a risk to public order or national
security should he/she be allowed entry.

Detention of asylum-seekers which is applied fappaes other than those listed above, for
example, as part of a policy to deter future asyhamkers, or to dissuade those who have
commenced their claims from pursuing them, is @gtto the norms of refugee law. It
should not be used as a punitive or disciplinarasuoee for illegal entry or presence in the
country. Detention should also be avoided for failto comply with the administrative
requirements or other institutional restrictionlsied residency at reception centers, or
refugee camps. Escape from detention should ndtitethe automatic discontinuation of the
asylum procedure, or to return to the country @jior having regard to the principle of non-
refoulement®

UNHCR ExCom Conclusion No. 44 (XXXVII) - 1986) — Dtention of Refugees and
Asylum-seekers

Paragraph (i)  Expressed the opinion that in view of thedsaip which it involves,
detention should normally be avoided. If necessdgtention may be resorted to only on
grounds prescribed by law to verify identity; tdefenine the elements on which the claim to
refugee status or asylum is based; to deal witescatkere refugees or asylum-seekers have
destroyed their travel and/or identity documentbadre used fraudulent documents in order
to mislead the authorities of the State in whiakytimtend to claim asylum; or to protect
national security or public order;

UNHCR ExCom Conclusion No. 50 (XXXIX) — 1988, Gene Conclusion on
International Protection

Paragraph (i) The Executive Committee [c]alled upon states, tighKCommissioner and
other concerned parties to take all necessary mesasuensure that refugees are protected
from arbitrary detention and violence;

UNHCR ExCom Conclusion No. 85 (XLIX) — 1998

% Sub Committee of the Whole of International PratecNote EC/SCP/44, para. 51(c).
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(cc) RecallsArticle 31 of the 1951 Convention relating to that8s of Refugees and

reaffirms Conclusion No. 44.(XXXVII) on the detemi of refugees and asylum-seekers; (dd)
Deploresthat many countries continue routinely to detaiyluag-seekers (including minors)
on an arbitrary basis, for unduly prolonged perj@sl without giving them adequate access
to UNHCR and to fair procedures for timely reviefatloeir detention

status; notes that such detention practices aom@igtent with established human rights
standards and urges States to explore more actilldasible alternatives to detention.
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2.2 Exceptional grounds for detention

2.2.1 International human rights standards
2.2.1.1 Treaties

International Covenant on Civil and Political Rights, 1966
Article 9(1) ...No one shall be deprived of his liberty excepsanh grounds and in
accordance with such procedure as are establighlzavb..

Article 12(1) Everyone lawfully within the territory of a Statieadl, within that territory, have
the right to liberty of movement and freedom toa$w his residencé3) The above-
mentioned rights shall not be subject to any reistns except those which are provided by
law, are necessary to protect national securithliporder (ordre public), public health or
morals or the rights and freedoms of others, aadansistent with the other rights
recognized in the present Covenant.

International Convention on the Protection of the Rghts of All Migrant Workers and
Members of their Family, 1990

Article 16(4) Migrant workers and members of their families khat be...deprived of their
liberty except on such grounds and in accordantfe such procedures as are established by
law.

2.2.1.2 Treaty Monitoring Bodies

General Comment No. 8 (1982) of the Human Rights @amittee, Humane treatment of
persons deprived of their liberty (Article 9 of theICCPR)

Paragraph 4 Also if so-called preventive detention is used,rasons of public security, it
must be controlled by these same provisions,tiraust not be arbitrary, and must be based
on grounds and procedures established by law (pgrenformation of the reasons must be
given (para. 2) and court control of the detentiarst be available (para. 4) as well as
compensation in the case of a breach (para. 5).ifAimdaddition, criminal charges are
brought in such cases, the full protection of &t (2) and (3), as well as article 14, must
also be granted.

A.v. Australia, Human Rights Committee Communication No 560/1993Australia.
30/04/97. CCPR/C/59/D/560/1993

The author, a Cambodian asylum-seeker, arrivedustrAlia and shortly thereafter applied
for refugee status. His asylum application wassedfiiand later ‘A’ appealed this decision
and was detained for over four years whilst hisgeé status was being determined. The
author argueihter alia that he had been detained arbitrarily within theaning of article
9(1).
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“In any event, detention should not continue beythredperiod for which the state can
provide appropriate justification. For example thet of illegal entry may indicate a need for
investigation and there may be other factors paetido the individual, such as the likelihood
of absconding and lack of cooperation, which mayifyi detention for a period. Without such
factors detention may be considered arbitrary, évemntry was illegal.” (para. 9.4)

2.2.1.3 General Assembly Resolutions

UN Body of Principles for the Protection of All Pesons under Any Form of Detention or
Imprisonment, 1988

Principle 4 Any form of detention or imprisonment and all maas affecting the human
rights of a person under any form of detentiomgprisonment shall be ordered by... a
judicial or other authority.

2.2.1.4 Other

Report of UN Special Rapporteur on the Human Rightof Migrants, Gabriela

Rodriguez Pizarro, E/CN.4/2003/85

Recommendations

Paragraph 75 (c) Ensuring that procedural safeguards and guaraegtablished by
international human rights law and national lavease of criminal proceedings are applied to
any form of detention. In particular, deprivatidriberty should be allowed only on the basis
of criteria established by law. A decision to detsihould only be taken under clear legal
authority, and all migrants deprived of their lityemwhether under administrative proceedings
or in cases of preventive detention for reasornmubfic security, should be entitled to bring
proceedings before a court, so that the court eardd on the lawfulness of the detention.
Migrants in detention shall be assisted, free afrgh, by legal counsel and by an interpreter
during administrative proceedings;

2.2.2 Regional human rights standards

African [Banjul] Charter on Human and Peoples’ Rights, 1981
Article 6 ...No one may be deprived of his freedom exceptdasons and conditions
previously laid down by law...

American Convention on Human Rights, 1969

Article 7(2) No one shall be deprived of his physical libentgept for the reasons and under
the conditions established beforehand by the dofisth of the State Party concerned or by a
law established pursuant thereto.
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American Declaration of the Rights and Duties of Ma, 1948
Article XXV No person may be deprived of his liberty exceggh@acases and according to
the procedures established by pre-existing law.

Arab Charter on Human Rights (revised), adopted bythe League of Arab States, 2004
Article 14(2) No one shall be deprived of his liberty except ochsgrounds and in such
circumstances as are determined by law and in danoe with such procedure as is
established thereby.

European Convention on Human Rights and Fundamentafreedoms, 1958

Article 5(1) No one shall be deprived of his liberty save infhlilwing cases and in
accordance with a procedure prescribed by law:

(a) the lawful detention of a person after convictigna competent court;

(b) the lawful arrest or detention of a person for-compliance with the lawful order of a
court or in order to secure the fulfillment of aviyligation prescribed by law;

(c) the lawful arrest or detention of a person effeédte the purpose of bringing him before
the competent legal authority on reasonable suspimi having committed an offence or
when it is reasonably considered necessary to ptéwg committing an offence or fleeing
after having done so;

(d) the detention of a minor by lawful order for themose of educational supervision or his
lawful detention for the purpose of bringing hinfdre the competent legal authority;

(e) the lawful detention of persons for the preventbthe spreading of infectious diseases,
of persons of unsound mind, alcoholics or drug @ddir vagrants;

(f) the lawful arrest or detention of a person to préhis effecting an unauthorized entry into
the country or of a person against whom actioreiadtaken with a view to deportation or
extradition.

2.2.3 International refugee and asylum-seeker standards

1951 Geneva Convention Relating to the Status of Rgees

% See also e.gChahal v. United KingdonEuropean Court of Human Rights Judgment of 15 Kibex 1996,
Appl. No. 22414/93 where the Court recalled thay ‘daprivation of liberty under Article 5 paragraptf) will be
justified only as long as deportation proceedimgsima progress. If such proceedings are not prdedanith due
diligence, the detention will cease to be permissilmder Article 5 paragraph 1(f).’ (para. 11@jnka v. Belgium
European Court of Human Rights, judgment of 5 Felyr2@02, Appl. No. 51564/99 where the Court reiterate
that the list of exceptions to the right to libesgcured in Article 5 8 1 is an exhaustive one@uiy a narrow
interpretation of those exceptions is consistett tie aim of that provision. (para. 4R):F. v. GermanyECHR
judgment of 27 November 1997, (para 70). Alsolseemache v. FrancgNo. 3), (45/1993/440/519), 24
November 1994 where the European Court statedtbaittrase "in accordance with a procedure presthige
law" in Article 5(1) of the European Convention msféo domestic law, but that the domestic law ftdmlist be in
conformity with the principles expressed or implindhe [European] Convention".
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Art 31(2) The Contracting State shall not apply to the movemef such refugees [that is,
those referred to in article 31(1), including asylaeekers] restrictions other than those
which are necessary and such restrictions shalllmmbpplied until their status in the country
IS regularized or they obtain admission into anotoeintry.

UNHCR ExCom Conclusion No. 44 (XXXVII) — 1986, Detation of Refugees and

Asylum Seekers

No. 44 (XXXVII) — 1986 — Detention of Refugees anlsylum-Seekers

Paragraph (b) ...If necessary, detention may be resorted to onlgronnds prescribed by
law to verify identity; to determine the elementswhich the claim to refugee status or
asylum is based; to deal with cases where refugeasylum-seekers have destroyed their
travel and/or identity documents or have used fudart documents in order to mislead the
authorities of the State in which they intend t&irol asylum; or to protect national security or
public order;

UNHCR ExCom Conclusion No. 7 (XXVIII) — 1977, Expusion

Paragraph (€) [The Executive Committee] [Flecommended that aruésipn order should
only be combined with custody or detention if absely necessary for reasons of national
security or public order and that such custodyetedtion should not be unduly prolonged.

UNHCR Revised Guidelines on Applicable Criteria andStandards Relating to the
Detention of Asylum Seekers, February 1999

Guideline 3 Exceptional Groundsfor Detention

Detention of asylum-seekers may exceptionally Berted to ... as long as this is clearly
prescribed by a national law which is in conformitigh general norms and principles of
international human rights law. These are containéde main human rights instruments.

There should be a presumption against detentiorerginere are monitoring mechanisms
which can be employed as viable alternatives terdigtn, (such as reporting obligations or
guarantor requirements [see Guideline 4]), theseldhe applied first unless there is
evidence to suggest that such an alternative wilbe effective in the individual case.
Detention should therefore only take place aftiidleconsideration of all possible
alternatives, or when monitoring mechanisms haes loemonstrated not to have achieved
the lawful and legitimate purpose.

In assessing whether detention of asylum-seekemscisssary, account should be taken of
whether it is reasonable to do so and whetheritdportional to the objectives to be
achieved. If judged necessary it should only beoisel in a non-discriminatory manner for a
minimal period®

37 Art. 9(1) ICCPR; Art. 37(b) UN Convention on the Rigjlof the Child; Art. 5(1) ECHR; Art. 7(2) American
Convention on Human Rights, 1969; Art. 5 African Ceaadn Human and Peoples’ Rights, 1981.

38 Art. 9(1), Art. 12 ICCPR; Art. 37(b) CRC; Art. 5(1)@CHR; Art. 7(3) American Convention; Art. 6 African
Charter. EXCOM Conclusion No. 44 (XXXVII).
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The permissible exceptions to the general ruledbsgntion should normally be avoided must
be prescribed by law. In conformity with ExCom Cluston No. 44 (XXXVII) the detention
of asylum-seekers may only be resorted to, if reengs

(i) to verify identity.

This relates to those cases where identity maynbetermined or in dispute.

(i) to determine the elements on which the claimdéfugee status or asylum is based.

This statement means that the asylum-seeker mdgthaed exclusively for the purposes of
a preliminary interview to identify the basis oethsylum claint? This would involve
obtaining essential facts from the asylum-seekéeo aghy asylum is being sought and would
not extend to a determination of the merits or tfse of the claim. This exception to the
general principle cannot be used to justify detentor the entire status determination
procedure, or for an unlimited period of time.

(iii) in cases where asylum-seekers have destroyedrtnedt and /or identity documents or
have used fraudulent documents in order to midleaduthorities of the State, in which they
intend to claim asylum.

What must be established is the absence of gotiddaithe part of the applicant to comply
with the verification of identity process. As redamasylum-seekers using fraudulent
documents or traveling with no documents at aliealigon is only permissible when there is
an intention to mislead, or a refusal to co-opewatk the authorities. Asylum-seekers who
arrive without documentation because they are @ntabbbtain any in their country of origin
should not be detained solely for that reason.

(iv) to protect national security and public order.

This relates to cases where there is evidenceow #iat the asylum-seeker has criminal
antecedents and/or affiliations which are likelytse a risk to public order or national
security should he/she be allowed entry.

Detention of asylum-seekers which is applied fappaes other than those listed above, for
example, as part of a policy to deter future asyhamkers, or to dissuade those who have
commenced their claims from pursuing them, is @gtto the norms of refugee law. It
should not be used as a punitive or disciplinargsuoee for illegal entry or presence in the
country. Detention should also be avoided for failito comply with the administrative
requirements or other institutional restrictionlsied residency at reception centers, or
refugee camps. Escape from detention should ndtitethe automatic discontinuation of the
asylum procedure, or to return to the country @jior having regard to the principle of non-
refoulement?

39 EXCOM Conclusion No. 44 (XXXVII).
40 Sub Committee of the Whole of International PratecNote EC/SCP/44, para. 51(c).
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2.3 Right to be informed of the reasons for detent  ion

2.3.1 International human rights standards

2.3.1.1 Treaties

International Covenant on Civil and Political Rights, 1966
Article 9(2) Anyone who is arrested shall be informed, at thretof arrest, of the reasons for
his arrest and shall be promptly informed of angrgles against him.

International Convention on the Protection of the Rghts of All Migrant Workers and
Members of their Family, 1990

Article 16(5) Migrant workers and members of their families whe arrested shall be
informed at the time of arrest as far as possibke language they understand of the reasons
for their arrest and they shall be promptly infochie a language they understand of any
charges against them.

2.3.1.2 General Assembly Resolutions

UN Body of Principles for the Protection of All Pesons under Any Form of Detention or
Imprisonment, 1988

Principle 11(2) A detained person and his counsel, if any, sha#ive prompt and full
communication of any order of detention, togethi¢gh whe reasons therefore.

Principle 13 Any person shall, at the moment of arrest anle@tbmmencement of detention
or imprisonment, or promptly thereafter, be prodidby the authority responsible for his
arrest, detention or imprisonment, respectivehwiformation on and an explanation of his
rights and how to avail himself of such rights.

Principle 14 ... A person who does not adequately understandeaksiiie language used by
the authorities responsible for his arrest, detentir imprisonment is entitled to receive
promptly in a language which he understands tharimdtion [relating to any charges against
him].

2.3.1.3 Other

Report of UN Special Rapporteur on the Human Rightof Migrants, Gabriela

Rodriguez Pizarro, E/CN.4/2003/85

Recommendations

Paragraph 75 (d) [Governments should take measures to ensureirtiggnts deprived of
their liberty are informed in a language they ustierd, if possible in writing, of the reasons
for the deprivation of liberty...
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Working Group on Arbitrary Detention, Deliberation Number 5, E/CN.4/2000/4, Annex
Il, 2000

Principle 8 Notification of the custodial measure must be giirewriting, in a language
understood by the asylum-seeker or immigrant,rgjaéhe grounds for the measure...

2.3.2 Regional human rights standards

American Convention on Human Rights, 1969
Article 7(4) Anyone who is detained shall be informed of thesams for his detention and
shall be promptly notified of the charge or charggainst him.

Arab Charter on Human Rights (revised), adopted bythe League of Arab States,
(2004)

Article 14 (3)_Anyone who is arrested shall be informed, atitine of arrest, in a language
that he understands, of the reasons for his aresshall be promptly informed of any
charges against him. He shall be entitled to comiadfamily members.

European Convention on Human Rights and FundamentafFreedoms, 1950
Article 5(2) Everyone who is arrested shall be informed promjatha language which he
understands, of the reasons for his arrest andyolaarge against him.

2.3.3 International refugee and asylum-seeker standards

UNHCR Revised Guidelines on Applicable Criteria andStandards Relating to the
Detention of Asylum Seekers, 1999

Guideline 5(i) [If detained, asylum-seekers should be entitledkteive prompt and full
communication of any order of detention, togethigh whe reasons for the order, and their
rights in connection with the order, in a languaged in terms which they understand,;
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2.4 Right to challenge the lawfulness of detention
before a judicial body

2.4.1 International human rights standards

2.4.1.1 Treaties

International Covenant on Civil and Political Rights, 1966

Article 2(3) Each State Party to the present Covenant undsrtake

(a) To ensure that any person whose rights or freedantgrein recognized are violated shall
have an effective remedy, notwithstanding thawibation has been committed by persons
acting in an official capacity;

(b) To ensure that any person claiming such a remiealy Isave his right thereto determined
by competent judicial, administrative or legislatiauthorities, or by any other competent
authority provided for by the legal system of that&, and to develop the possibilities of
judicial remedy;

(c) To ensure that the competent authorities shatireafsuch remedies when granted.

Article 9(4) Anyone who is deprived of his liberty by arresdetention shall be entitled to
take proceedings before a court, in order thattanay decide without delay on the
lawfulness of his detention and order his relebeeidetention is not lawful.

International Convention on the Protection of the Rghts of All Migrant Workers and
Members of their Families, 1990

Article 16(8) Migrant workers and members of their families vene deprived of their liberty

by arrest or detention shall be entitled to talepedings before a court, in order that that
court may decide without delay on the lawfulnesthefr detention and order their release if
the detention is not lawful. When they attend spiadteedings, they shall have the assistance,
if necessary without cost to them, of an interpretéhey cannot understand or speak the
language used.

2.4.1.2 Treaty Monitoring Bodies

General Comment No. 8 (1982) of the Human Rights @amittee, Right to Liberty and
Security of persons (Article 9 of the ICCPR)

Paragraph 1 Article 9 which deals with the right to liberty asdcurity of persons has often
been somewhat narrowly understood in reports bieStaarties, and they have therefore
given incomplete information. The Committee poinis that paragraph 1 is applicable to all
deprivations of liberty, whether in criminal casgsn other cases such as, for example,
mental illness, vagrancy, drug addiction, educali@urposes, immigration control, etc. It is
true that some of the provisions of article 9 (miparagraph 2 and the whole of paragraph 3)
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are only applicable to persons against whom crihgharges are brought. But the rest, and in
particular the important guarantee laid down iregaaph 4, i.e. the right to control by a court
of the legality of the detention, applies to altqmns deprived of their liberty by arrest or
detention.

Furthermore, States parties have in accordance aviible 2 (3) also to ensure that an
effective remedy is provided in other cases in Wian individual claims to be deprived of his
liberty in violation of the Covenant.

C. v. Australia, Human Rights Committee Communication No 900/199%ustralia.
13/11/2002. CCPR/C/76/D/900/1999,

‘C’, an Iranian asylum-seeker was detained afteraniival in Australia and subsequent
asylum claim, pending determination of his entigeto asylum under Australian law. The
author claimednter alia that his detention breached article 9(1) of thePR.

Addressing the arbitrariness of the detentionHbman Rights Committee fouricter alia

that Australia had “not demonstrated that, in thktlof the author’s particular circumstances,
there were not less invasive means of achievingdlhee ends. . .” and that in order to
establish that detention is necessary and reasirabll the circumstances, consideration of
this must be undertaken. The Committee concludéu negards to the case that “[ijn
accordance with article 2, paragraph 3(a), of tbee@ant, the State party is under an
obligation to provide the authors with an effectieenedy.” (para 10)

A.v. Audtralia, Human Rights Committee Communication No 560/1993Australia.
30/04/97. CCPR/C/59/D/560/1993

‘A’, a Cambodian asylum-seeker, arrived in Australind shortly thereafter applied for
refugee status. His asylum application was refasetlater ‘A’ appealed this decision and
was detained for over four years whilst his refugte¢us was being determined. The author
arguednter alia that he had been detained arbitrarily within theaning of article 9(1).

The Committee stated that “...every decision to keggrson in detention should be open to
review periodically so that the grounds justifyihgan be assessed.” (para 9.4) “In the
Committee’s opinion, court review of the lawfulnedgletention under article 9, paragraph 4,
which must include the possibility of ordering efease, is not limited to mere compliance of
the detention with domestic law. While domesticalegystems may institute differing

methods for ensuring court review of administratie¢ention, what is decisive for the
purposes of article 9, paragraph 4, requires treatourt be empowered to order release, if the
detention is incompatible with the requirementatriticle 9, paragraph 1, or in other

provisions of the Covenant [ICCPR]... The Committeaauded that the author’s right to
have his detention reviewed by a court, was vidlat@gara 9.5)

Torresv. Finland, Human Rights Committee Communication No 291/198&inland.
05/04/90. CCPR/C/38/D/291/1988
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Torres, a Spanish citizen asylum-seeker, was d=tamFinland whilst his asylum claim was
assessed and rejected and pending the executaoneddtradition order to Spain. The author
made a complairinter alia under Article 9(4) regarding tHact he was not provided an
opportunity to have recourse to a judicial bodyd #rat the judicial proceedings were
unreasonably prolonged.

In its decision the Human Rights Committee fourat tlarticle 9, paragraph 4. . . envisages
that the legality of detention will be determingdabcourt so as to ensure a higher degree of
objectivity and independence in such control. Then@ittee further notes that while the
author was detained under orders of the policepléd not have the lawfulness of his
detention reviewed by a court. Review before atcollaw was possible only when, after
seven days, the detention was confirmed by orddreoMinister. As no challenge could have
been made until the second week of detention, utieds detention . . . violated the
requirement of article 9, paragraph 4; of the Cavtthat a detained person be able "to take
proceedings before a court, in order that thattamary decide without delayn the

lawfulness of his detention and order his releftigeidetention is not lawful" (emphasis
added).”

2.4.1.3 General Assembly Resolutions

UN Body of Principles for the Protection of All Pesons under any form of Detention or
Imprisonment, 1988

Principle 4 Any form of detention or imprisonment and all measuaffecting the human
rights of a person under any form of detentiomgsrisonment shall be... subject to the
effective control of, a judicial or other authority

Principle 9 The authorities which arrest a person, keep hideudetention or investigate the
case shall exercise only the powers granted to tiveger the law and the exercise of these
powers shall be subject to recourse to a judidialtiber authority.

Principle 11(1) A person shall not be kept in detention withouhgegiven an effective
opportunity to be heard promptly by a judicial ¢ner authority...

Principle 11 (3) A judicial or other authority shall be empoweredéview as appropriate the
continuance of detention.

Principle 32(1) A detained person or his counsel shall be entédtehy time to take
proceedings according to domestic law before ajador other authority to challenge the
lawfulness of his detention in order to obtainreigease without delay, if it is unlawful.

(2) The proceedings referred to in paragraph 1 optheent principle shall be simple and
expeditious and at no cost for detained persortswitadequate means. The detaining
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authority shall produce without unreasonable déteydetained person before the reviewing
authority.

2.4.1.4 Others

Conclusions and Recommendations of the Working Grquon Arbitrary Detention,
E/CN.4/2004/3, 2004

Paragraph 85 The Working Group considers that the right to Edmgje the legality of
detention or to petition for a writ of habeas carpu remedy of amparo is a personal right,
which must in all circumstances be guaranteed byuhsdiction of the ordinary courts.

Paragraph 86 The Working Group considers that, even whereallégmmigrants and asylum-
seekers are concerned, any decision to place theleténtion must be reviewed by a court or
a competent, independent and impartial body inraxlensure that it is necessary and in
conformity with the norms of international law athét, where people have been detained,
expelled or returned without being provided witgdeguarantees, their continued detention
and subsequent expulsion are to be considered@say.

Report of the Working Group on Arbitrary Detention; Deliberation No. 5 (Situation
regarding immigrants and asylum-seekers), Annex IIE/CN.4/2000/4

Principle 8 Notification of the custodial measure must be giwewriting, in a language
understood by the asylum-seeker or immigrant,rgiatie grounds for the measure; it shall
set out the conditions under which the asylum-seekenmigrant must be able to apply for a
remedy to a judicial authority, which shall decmtemptly on the lawfulness of the measure
and, where appropriate, order the release of trepeconcerned.

Report of Working Group on Arbitrary Detention, E/C N.4/2004/3/Add.3, 2004
Recommendations

Paragraph 75 An effective judicial remedy should be provided &lministrative orders for
the detention of foreigners with a view to theipabsion from the country. Any person
detained for reasons related to immigration shbalk an opportunity to request a court to
rule on the legality of his or her detention beftire expulsion order is enforced...

Report of the Working Group on Arbitrary Detention, E/CN.4/1996/40
Recommendations

Paragraph 124(4) The Working Group suggests that the Commissionlghask States to
incorporate the remedy of habeas corpus in thegislegion, as an individual right, which has
been shown capable of ending arbitrary detentioaf teast preventing its harmful
consequences.

Commission on Human Rights Resolution: 2004/39, *Axitrary detention’, 2004

Paragraph 3(c) [The Commission on Human Rights encourages theefdovents concerned]
[tlo respect and promote the right of anyone whdeprived of his/her liberty by arrest or
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detention to be entitled to bring proceedings leefocourt, in order that the court may decide
without delay on the lawfulness of his/her detami@amd order his/her release if the detention
is not lawful, in accordance with their internatibobligations;

Commission on Human Rights, Report of the Special &porteur on Torture,
E/CN.4/2003/68

Paragraph 26 (i) Provisions should give all detained persons thitybd challenge the
lawfulness of the detention e.g. through habegsusoor amparo. Such procedures should
function expeditiously;

Report of UN Special Rapporteur on the Human Rightof Migrants, Gabriela
Rodriguez Pizarro, E/CN.4/2003/85

Recommendations

Paragraph 75 When [abolishing all forms of administrative detent is not immediately
possible, Governments should take measures toeeresspect for the human rights of
migrants in the context of deprivation of liberitycluding by:...

Paragraph 75 (c) ...A decision to detain should only be taken undearclegal authority, and
all migrants deprived of their liberty, whether enédministrative proceedings or in cases of
preventive detention for reasons of public secushpuld be entitled to bring proceedings
before a court, so that the court can decide ofatlieilness of the detention...

(g) Ensuring that the law sets a limit on detentiondieg deportation and that

under no circumstance is detention indefinite...dtflecision to detain should be
automatically reviewed periodically on the basiglefr legislative criteria.

(h) Avoiding the use of detention facilities and ajaémechanisms and methods of
interception and/or deportation that curtail judiagontrol of the lawfulness of the detention
and other rights, such as the right to seek asylum;

2.4.2 Regional human rights standards

African [Banjul] Charter on Human and Peoples’ Rights, 1986*

Article 7(1) Every individual shall have the right to have tésise heard. This compriséa)
the right to an appeal to competent national orgaagnst acts of violating his fundamental
rights as recognized and guaranteed by conveni@ns, regulations and customs in force;

American Convention on Human Rights, 1969

Article 2(1) Everyone has the right to simple and prompt reauos any other effective
recourse, to a competent court or tribunal for gebdbn against acts that violate his
fundamental rights recognized by the constitutiodawvs of the state concerned or by this

41 See also e.dRencontre Africaine pour la defense de droits ldenfime v. Zambjg71/92), 10th Annual Report
of the African Commission, 1996 -1997, ACHPR/RPT/1®lere the African Commission decided that denying
detainees considered irregular aliens the oppdyttmiappeal to national courts violated Articld){&) of the
African Charter as it deprived them of the righhtve their case heard.
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Convention, even though such violation may havenlmenmitted by persons acting in the
course of their official duties.

(2) The States Parties undertaka) to ensure that any person claiming such remedy shal
have his rights determined by the competent authprovided for by the legal system of the
state;(b) to develop the possibilities of judicial remedyddn) to ensure that the competent
authorities shall enforce such remedies when gdante

Article 7(5) Any person detained shall be brought promptly leeojudge or other officer
authorized by law to exercise judicial power andlldbe entitled to trial within a reasonable
time or to be released without prejudice to thetioomtion of the proceedings. His release
may be subject to guarantees to assure his appediartrial.

(6) Anyone who is deprived of his liberty shall be #at to recourse to a competent court, in
order that the court may decide without delay anl#wfulness of his arrest or detention and
order his release if the arrest or detention iawnhll. In States Parties whose laws provide
that anyone who believes himself to be threatendddeprivation of his liberty is entitled to
recourse to a competent court in order that it degide on the lawfulness of such threat, this
remedy may not be restricted or abolished. Thedsted party or another person in his behalf
is entitled to seek these remedies.

American Declaration of the Rights and Duties of Ma, 1948

Article XXV No person may be deprived of his liberty excegghancases and according to
the procedures established by pre-existing law.. newvelividual who has been deprived of
his liberty has the right to have the legality o tletention ascertained without delay by a
court, and the right to be tried without undue dealg otherwise, to be released.

Arab Charter on Human Rights (revised), adopted bythe League of Arab States, (2004)
Article 14 (5) Anyone arrested or detained on a criminal chahngdl be brought promptly
before a judge or other officer authorized by lavexercise judicial power and shall be
entitled to trial within a reasonable time or tteese. His release may be subject to
guarantees to appear for trial. Pre-trial detengiuall in no case be the general rule.
(6)Anyone who is deprived of his liberty by arresdetention shall be entitled to petition a
competent court in order that it may decide withaeigly on the lawfulness of his arrest or
detention and order his release if the arrest tandien is unlawful.

European Convention on Human Rights and Fundamentafreedoms, 195

Article 5(3) Everyone arrested or detained in accordance Wélptovisions of paragraph 1.c
of this article shall be brought promptly beforgidge or other officer authorized by law to
exercise judicial power and shall be entitled tal vithin a reasonable time or to release
pending trial. Release may be conditioned by guaesto appear for trial.

42 See also e.@Chahal v. United KingdopEuropean Court of Human Rights, Judgment of 15ekter 1996,
Appl. No. 22414/93Pougaz v. Greegdeuropean Court of Human Rights, Judgment of 6 Maagi, Appl. No.
40907/98,
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(4) Everyone who is deprived of his liberty by arrestletention shall be entitled to take
proceedings by which the lawfulness of his detensioall be decided speedily by a court and
his release ordered if the detention is not lawful.

Article 13 Everyone whose rights and freedoms as set fortthisrConvention are violated
shall have an effective remedy before a nationddaity notwithstanding that the violation
has been committed by persons acting in an offe@ghcity.

2.4.3 International refugee and asylum-seeker standards

UNHCR Revised Guidelines on Applicable Criteria andStandards Relating to the
Detention of Asylum Seekers, 1999

Guideline 5 If detained, asylum-seekers should be entitletiedallowing minimum
procedural guarantees (iii) to have the decision subjected to an automatiewebefore a
judicial or administrative body independent of tletaining authorities. This should be
followed by regular periodic reviews of the necgsiir the continuation of detention, which
the asylum-seeker or his representative would Hzveight to attend;

UNHCR ExCom Conclusion No. 44 (XXXVII) — 1986, Detation of Refugees and
Asylum Seekers

Paragraph (e) [The Executive Committee] [flecommended that dgd@measures taken in
respect of refugees and asylum-seekers shoulddpecsto judicial or administrative review;
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2.5 Access to counsel and right to legal assistanc e
and interpretation

2.5.1 International human rights standards
2.5.1.1 Treaties

International Convention on the Protection of HumanRights’ of All Migrant Workers

and Members of their Families, 1990

Article 16(7))When a migrant worker or a member of his or herilfais arrested or
committed to prison or custody pending trial odésained in any other manner: . . .

(c) The person concerned shall be informed withoutydefdhis right and of rights deriving
from relevant treaties, if any, applicable betwd#enStates concerned, to correspond and to
meet with representatives of the said authoritresta make arrangements with them for his
or her legal representation.

Article 18(3)(d) [Migrant workers and members of their familieslshave the right] [t]o be
tried in their presence and to defend themselvegiigon or through legal assistance of their
own choosing; to be informed, if they do not haegall assistance, of this right; and to have
legal assistance assigned to them, in any caseeviineinterests of justice so require and
without payment by them in any such case if theypalohave sufficient means to pay;

2.5.1.2 Treaty Monitoring Bodies

General Comment No. 20 (1992) of the Human Rightsanmittee, replaces general
comment 7 concerning prohibition of torture and criel treatment or punishment,
(Article 7 of the ICCPR)

Paragraph 11 ...The protection of the detainee also requirespihatnpt and regular access
be given to...lawyers...

Concluding Observations of the Human Rights Commite: United Kingdom of Great
Britain and Northern Ireland. 06/12/2001.CCPR/CO/73UK

Paragraph 16 The Committee is concerned that ... the practicasgfassing asylum-seekers
may have adverse effects on their ability to obkagral advice and upon the quality of that
advice...

2.5.1.3 General Assembly Resolutions

UN Body of Principles for the Protection of All Pesons under Any Form of Detention or
Imprisonment, 1988.
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Principle 11(1) ...A detained person shall have the right to defandsélf or to be assisted by
counsel as prescribed by law.

Principle 14 A person who does not adequately understand akgpe language used by the
authorities responsible for his arrest, detentiommprisonment is entitled to ... have the
assistance, free of charge, if necessary, of angrdter in connection with legal proceedings
subsequent to his arrest.

Principle 17(1) A detained person shall be entitled to have teestsce of a legal counsel.
He shall be informed of his right by the competauthority promptly after arrest and shall be
provided with reasonable facilities for exercising

(2) If a detained person does not have a legal cowfiges own choice, he shall be entitled to
have a legal counsel assigned to him by a judiciather authority in all cases where the
interests of justice so require and without paynigritim if he does not have sufficient
means to pay.

Principle 18(1) A detained or imprisoned person shall be entiiblecommunicate and consult
with his legal counsel.

(2) A detained or imprisoned person shall be allongshaate time and facilities for
consultation with his legal counsel.

(3) The right of a detained or imprisoned person teibiked by and to consult and
communicate, without delay or censorship and ihdomfidentiality, with his legal counsel
may not be suspended or restricted save in exegptdircumstances, to be specified by law
or lawful regulations, when it is considered indispable by a judicial or other authority in
order to maintain security and good order.

(4) Interviews between a detained or imprisoned peasahhis legal counsel may be within
sight, but not within the hearing, of a law enfansmt official.

(5) Communications between a detained or imprisonesbpeand his legal counsel
mentioned in the present principle shall be inadibis as evidence against the detained or
imprisoned person unless they are connected witminuing or contemplated crime.

2.5.1.4 Economic and Social Council Resolutions

UN Standard Minimum Rules for the Treatment of Prisoners, 1977

Rule 93 For the purposes of his defence, an untried prissimal be allowed to apply for free
legal aid where such aid is available, and to xexeisits from his legal adviser with a view

to his defence and to prepare and hand to himaemtiial instructions. For these purposes, he
shall if he so desires be supplied with writing enetl. Interviews between the prisoner and
his legal adviser may be within sight but not witthe hearing of a police or institution
official.

43 Please note that while these standards are relevarisoners, not migrants, refugees or asyluekeaes they
are included to highlight the basic minimum staddaievant to prisoners that migration-related wid@ must
not fall below.
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2.5.1.5 Other

Basic Principles on the Role of Lawyers, 1990

Principle 5 Governments shall ensure that all persons are inatatyglinformed by the
competent authority of their right to be assistgdthawyer of their own choice upon arrest or
detention or when charged with a criminal offence.

Report of the Working Group on Arbitrary Detention, E/CN.4/1998/44

Paragraph 33 With reference to [asylum seekers whose detemgiconsidered necessary by
the authorities] the following issues require toslolelressed: ...

(e) Access to legal counseling and representation. f. éx@eptional importance. Aliens
seeking immigration or asylum are ill equipped tosue effectively their legal rights or
remedies that they might have under the applidaiislation. They would invariably suffer
from material constraints or constraints of langudgsabling them from representing their
cause effectively. Many might not be informed af thgal remedies available.

Report of Working Group on Arbitrary Detention (Vis it to Argentina),
E/CN.4/2004/3/Add.3, 2004.

Recommendations

Paragraph 70 The right of detainees to communicate freely higir defense lawyer should
be guaranteed. The shortage of telephones in dmtargnters, the lack of telephone cards or
money to buy them and detainees’ financial problehmuld not prevent them from
communicating freely and easily with their lawyaccess to a free or court-appointed
defense lawyer or to one provided free of charga bgr association or law faculty should be
facilitated. Ownership of a property should notineobstacle to the use of these services.

Report of UN Special Rapporteur on the Human Rightof Migrants, Gabriela

Rodriguez Pizarro, E/CN.4/2003/85

Recommendations

Paragraph 75 When [abolishing all forms of administrative deten] is not immediately
possible, Governments should take measures toerespect for the human rights of
migrants in the context of deprivation of liberitycluding by:

(c) [Ensuring that]...Migrants in detention shall be at=i, free of charge, by legal counsel
and by an interpreter during administrative proasgs

(d) Ensuring that migrants deprived of their libentg anformed in a language they
understand, if possible in writing, of the reasfmrghe deprivation of liberty, of the available
appeal mechanisms and of the regulations of thityadDetained migrants shall also be
accurately informed of the status of their cased@rttleir right to contact a consular or
embassy representative and members of their familkebriefing on the facility and
information on the immigration law should also weyided. Migrants and their lawyers
should have full and complete access to the migréitgs;
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(e) Facilitating migrants’ exercise of their rightsciuding by providing them with lists of
lawyers offering pro bono services, telephone numbgall consulates and organizations
providing assistance to detainees and by creataahanisms, such as toll-free numbers, to
inform them of the status of their case. Effortsuidtd be made to conclude agreements with
NGOs, universities, volunteers, national humantsghstitution and humanitarian and other
organizations to provide basic services, suchaskation and legal assistance, when they
cannot otherwise be guaranteed,;

Report of Special Rapporteur on Torture and other Quel, Inhuman or Degrading
Treatment or Punishment, Theo van Boven, E/CN.4/2@268, 2003

Paragraph 26(g) ...Legal provisions should ensure that detaineegises access to legal
counsel within 24 hours of detention. In accordanitk the Basic Principles on the Role of
Lawyers, all persons arrested or detained shouldfbemed of their right to be assisted by a
lawyer of their choice or a State-appointed lavafgle to provide effective legal assistance...
In exceptional circumstances, under which it istended that prompt contact with a
detainee’s lawyer might raise genuine security eamcand where restriction of such contact
is judicially approved, it should at least be pbkesto allow a meeting with an independent
lawyer, such as one recommended by a bar associatio

Commission on Human Rights, Resolution 1994/37, 199

That the right to have access to a lawyer is ortbebasic rights of a person who is deprived
of his liberty and that restrictions on this rigbtwould therefore be exceptional and always
subject to judicial control...Legal provisions shoelasure that detainees are given access to
legal counsel within 24 hours of detention.

2.5.2 Regional human rights standards

African [Banjul] Charter on Human and Peoples’ Rights, 1981
Article 7(1)(c) [Every individual shall have] the right to defenseluding the right to be
defended by counsel of his choice.

2.5.3 International refugee and asylum-seeker standards

UNHCR Revised Guidelines on Applicable Criteria andStandards Relating to the
Detention of Asylum Seekers, 1999

Guideline 5 If detained, asylum-seekers should be entitlatdedollowing minimum
procedural guarantees:...

(ii) to be informed of the right to legal counsel. WWhpossible, they should receive free legal
assistance;
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2.6 Right to compensation

2.6.1 International human rights standards

2.6.1.1 Treaties

International Covenant on Civil and Political Rights, 1966*

Article 2(3) Each State Party to the present Covenant undertakes

(&) To ensure that any person whose rights or freedanierein recognized are violated shall
have an effective remedy, notwithstanding thawibtation has been committed by persons
acting in an official capacity;

(b) To ensure that any person claiming such a remiealy Isave his right thereto determined
by competent judicial, administrative or legislatiauthorities, or by any other competent
authority provided for by the legal system of that&, and to develop the possibilities of
judicial remedy;

(c) To ensure that the competent authorities shatireafsuch remedies when granted.

Article 9(5) Anyone who has been the victim of unlawful ararstietention shall have an
enforceable right to compensation.

International Convention on the Protection of the Rghts of All Migrant Workers and
Members of their Families, 1990

Article 16(9) Migrant workers and members of their families wiawdrbeen victims of
unlawful arrest or detention shall have an enfdstedght to compensation.

2.6.1.2 Treaty Monitoring Bodies

General Comment No 3 (1981) of the Human Rights Camittee on Implementation at

the national level (Article 2 of the ICCPR)

The Committee considers it necessary to draw tieatatn of States parties to the fact that
the obligation under the Covenant is not confireethe respect of human rights, but that
States parties have also undertaken to ensurajingent of these rights to all individuals
under their jurisdiction. This aspect calls fordfie activities by the States parties to enable
individuals to enjoy their rights. This is obviomsa number of articles (e.g. art. 3 which is
dealt with in General Comment 4 below), but in pite this undertaking relates to all rights
set forth in the Covenant.

C. v. Australia, Human Rights Committee Communication No 900/199%ustralia.
13/11/2002. CCPR/C/76/D/900/1999

44 Note the French and Spanish texts of the ICCPRheskrbader term reparation; the term compensased in
the English text is an element of reparation.
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‘C’, an Iranian asylum-seeker, was detained afiealrival in Australia and subsequent
asylum claim pending determination of his entitleirt® asylum under Australian law. In
relation to the author’'s complaints, the Committercluded that “[a]s to the violations of
articles 7 and 9 [of the ICCPR] suffered by thehauduring the first period of detention, the
State party should pay the author appropriate casgi®n.” (para. 10)

A.v. Australia, Human Rights Committee Communication No 560/1993Australia.
30/04/97. CCPR/C/59/D/560/1993

“A”, a Cambodian asylum-seeker, arrived in Austat@nd shortly thereafter applied for
refugee status. His asylum application was refasetlater ‘A’ appealed this decision and
was detained for over four years whilst his refugiagus was being determined. In relation to
the author’'s complaint the Committee concluded théhder article 2, paragraph 3, of the
Covenant, the author is entitled to an effectivaady. In the Committee’s opinion, this
should include adequate compensation for the leoigtiie detention to which A was
subjected.” (para. 11)

2.6.1.3 General Assembly Resolutions

Universal Declaration of Human Rights, 1948

Article8

Everyone has the right to an effective remedy leycibmpetent national tribunals for
acts violating the fundamental rights granted hyntHe constitution or by law.

UN Body of Principles for the Protection of All Pesons under any form of Detention or
Imprisonment, 1988

Principle 35(1) Damage incurred because of acts or omissionspioypkc official contrary to
the rights contained in these principles shall tmamensated according to the applicable rules
or liability provided by domestic law.

(2) Information required to be recorded under thesecypies shall be available in accordance
with procedures provided by domestic law for usel@ming compensation under the present
principle.

2.6.2 Regional human rights standards

Arab Charter on Human Rights (revised), adopted bythe League of Arab States, 2004
Article 14 (7) Anyone who has been the victim of arbitrary or wild arrest or detention
shall be entitled to compensation.

American Convention on Human Rights, 1969

Article 63(1) If the Court finds that there has been a violatba right or freedom protected
by this Convention, the Court shall rule that thieried party be ensured the enjoyment of his
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right or freedom that was violated. It shall alater if appropriate, that the consequences of
the measure or situation that constituted the breasuch right or freedom be remedied and
that fair compensation be paid to the injured party

(2) In cases of extreme gravity and urgency, and wiseessary to avoid irreparable damage
to persons, the Court shall adopt such provisioredsures as it deems pertinent in matters it
has under consideration. With respect to a casgat@ubmitted to the Court, it may act at
the request of the Commission.

European Convention on Human Rights and FundamentaFreedoms, 1950

Article 5(5) Everyone who has been the victim of arrest or digtetin contravention of the
provisions of this article shall have an enforceaiht to compensation.
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3. Human Rights Standards — Conditions of
detention

3.1 Protection against torture, cruel, inhuman or
degrading treatment

3.1.1 International human rights standards

3.1.1.1 Treaties

International Covenant on Civil and Political Rights, 1966
Article 7 No one shall be subjected to torture or to crinéliman or degrading treatment or
punishment...

Article 10(1) All persons deprived of their liberty shall beated with humanity and with
respect for the inherent dignity of the human perso

Convention against Torture and Other Cruel, Inhumanor Degrading Treatment or
Punishment, 1984

Article 2 (1) Each State Party shall take effective legislatadministrative, judicial or other
measures to prevent acts of torture in any teyribmder its jurisdiction

(2) No exceptional circumstances whatsoever, whetlséata of war or a threat of war,
internal political instability or any other pubkenergency, may be invoked as a justification
of torture.

(3) An order from a superior officer or a public authomay not be invoked as a justification
of torture.

Article 11

Each State Party shall keep under systematic rawignrogation rules, instructions, methods
and practices as well as arrangements for the dyistad treatment of persons subjected to
any form of arrest, detention or imprisonment ig gerritory under its jurisdiction, with a
view to preventing any cases of torture.

Article 16 (1) Each State Party shall undertake to prevent int@mgory under its jurisdiction
other acts of cruel, inhuman or degrading treatroepunishment which do not amount to
torture as defined in article I, when such actscaramitted by or at the instigation of or with
the consent or acquiescence of a public officiatber person acting in an official capacity.
In particular, the obligations contained in articl0, 11, 12 and 13 shall apply with the
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substitution for references to torture of referenmeother forms of cruel, inhuman or
degrading treatment or punishment.

3.1.1.2 Treaty Monitoring Bodies

General Comment No. 20 (1992) of the Human Rightsanmittee, replaces general
comment 7 concerning prohibition of torture and crwel treatment or punishment

(Article 7 of the ICCPR)

Paragraph 2 The aim of the provisions of article 7 of the lmiational Covenant on Civil and
Political Rights is to protect both the dignity aheé physical and mental integrity of the
individual. It is the duty of the State party tdcall everyone protection through legislative
and other measures as may be necessary agaiastshgrohibited by article 7, whether
inflicted by people acting in their official capggioutside their official capacity or in a
private capacity. The prohibition in article 7 mngplemented by the positive requirements of
article 10, paragraph 1, of the Covenant, whigbusdites that "All persons deprived of their
liberty shall be treated with humanity and withpest for the inherent dignity of the human
person".

Paragraph 3 The text of article 7 allows of no limitation. T®@mmittee also reaffirms that,
even in situations of public emergency such asetheferred to in article 4 of the Covenant,
no derogation from the provision of article 7 ialed and its provisions must remain in
force. The Committee likewise observes that ndfjaation or extenuating circumstances
may be invoked to excuse a violation of articl®7dny reasons, including those based on an
order from a superior officer or public authority.

Paragraph 6 The Committee notes that prolonged solitary comfiewet of the detained or
imprisoned person may amount to acts prohibitedrbgle 7. . .

Paragraph 7 Article 7 expressly prohibits medical or sciemtifixperimentation without the
free consent of the person concerned. The Comnrititss that the reports of States parties
generally contain little information on this poiMore attention should be given to the need
and means to ensure observance of this provistom Committee also observes that special
protection in regard to such experiments is necgdsdhe case of persons not capable of
giving valid consent, and in particular those uraley form of detention or imprisonment.
Such persons should not be subjected to any meglicaientific experimentation that may be
detrimental to their health.

3.1.1.3 General Assembly Resolutions
Universal Declaration of Human Rights, 1948

Article 5 No one shall be subjected to torture or to crudiyman or degrading treatment or
punishment.
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UN Body of Principles for the Protection of All Pesons under Any Form of Detention or
Imprisonment, 1988

Principle 6 No person under any form of detention or imprisentrshall be subjected to
torture or to cruel, inhuman or degrading treatnmmunishment.No circumstance
whatever may be invoked as a justification forugetor other cruel, inhuman or degrading
treatment or punishment.

3.1.2 Regional human rights standards

African [Banjul] Charter on Human and Peoples’ Rights, 1981

Article 5 Every individual shall have the right to the redpgfche dignity inherent in a
human being and to the recognition of his legalstaAll forms of exploitation and
degradation of man particularly slavery, slavedtddrture, cruel, inhuman or degrading
punishment and treatment shall be prohibited.

American Convention on Human Rights, 1969

Article 5 Right to Humane Treatment

(1) Every person has the right to have his physicahtal, and moral integrity respected.
(2) No one shall be subjected to torture or to crimélyman, or degrading punishment or
treatment. All persons deprived of their libertyalsbe treated with respect for the inherent
dignity of the human person.

Arab Charter on Human Rights (revised), adopted bythe League of Arab States, 2004
Article 20(1) All persons deprived of their liberty shall be teshwith humanity and with
respect for the inherent dignity of the human perso

European Convention on Human Rights and Fundamentafreedoms, 195
Article 3 No one shall be subjected to torture or to inhuoratiegrading treatment or
punishment.

" The term “cruel, inhuman or degrading treatmenmiwtishment” should be interpreted so as to exteadvidest
possible protection against abuses, whether pHysicaental, including the holding of a detainedroprisoned
person in conditions which deprive him, temporaoifypermanently, of the use of any of his natueakes, such
as sight or hearing, or of his awareness of pladetlae passing of time.

45 See also e.goering v. UKEuropean Court of Human Rights Case No 1/1989/181Liz Varas v. Sweden
App. No. 15576/89, Judgment of 20 March 1991 (p&a@y.Vilvarajah and Others v. UKApp. No.
13163/87;13164/87;13165/87, Judgment of 30 Octdbed, p. 32, (para. 103) adhahal v. the United Kingdom
App. No. 22414/93, Report of 27 June 1995.

Al Index: POL 33/005/2007 Amnesty International



55

3.2 Humane conditions in detention

3.2.1 International human rights standards
3.2.1.1 Treaties

International Covenant on Civil and Political Rights, 1966
Article 10(1) All persons deprived of their liberty shall beated with humanity and with
respect for the inherent dignity of the human perso

International Convention on the Protection of HumanRights of All Migrants and Their
Families, 1990

Article 17(1) Migrant workers and members of their families velne deprived of their liberty
shall be treated with humanity and with respectlierinherent dignity of the human person
and for their cultural identity.

(3) Any migrant worker or member of his or her famili1io is detained in a State of transit
or in a State of employment for violation of praweiss relating to migration shall be held, in
so far as practicable, separately from convictedqres or persons detained pending trial.
(7) Migrant workers and members of their families velne subjected to any form of
detention or imprisonment in accordance with theitaforce in the State of employment or
in the State of transit shall enjoy the same rigisteationals of those States who are in the
same situation.

3.2.1.2 Treaty Monitoring Bodies

General Comment No. 21 (1992) of the Human Rightsa@hmittee, Replaces general
comment 9 concerning humane treatment

of persons deprived of liberty

Paragraph 3. . Persons deprived of their liberty enjoy all thehtgyset forth in the Covenant,
subject to the restrictions that are unavoidabke @fosed environment.

General Comment No. 15 (1986) of the Human Rightsanmittee, The position of aliens
under the ICCPR

Paragraph 7 If lawfully deprived of their liberty, [aliens] stl be treated with humanity and
with respect for the inherent dignity of their pmns

General Comment No. 9 (1982) of the Human Rights @amittee: Humane treatment of
persons deprived of liberty, (Article 10 of the IC(PR)

Paragraph 1 The humane treatment and the respect for the glightll persons deprived of
their liberty is a basic standard of universal aaion which cannot depend entirely on
material resources. While the Committee is awaaeithother respects the modalities and
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conditions of detention may vary with the availat@sources, they must always be applied
without discrimination, as required by article 2.(1

Ultimate responsibility for the observance of thigciple rests with the State as regards all
institutions where persons are lawfully held againsir will, not only in prisons but also, for
example, hospitals, detention camps or correctimsitutions.

General Recommendation No.30: Discrimination AgairtsNon Citizens: The Committee
on the Elimination of Racial Discrimination, 01/102004.

Paragraph (19) Ensure the security of nhon-citizens, in particuith regard to arbitrary
detention, as well as ensure that conditions itresrior refugees and asylum-seekers meet
international standards;

C. v. Australia, Human Rights Committee, Communication No 900/199%ustralia.
13/11/2002. CCPR/C/76/D/900/1999,

‘C’, an Iranian asylum-seeker, was detained afiealrival in Australia and subsequent
asylum claim pending determination of his entitlaette asylum under Australian law. The
author complainethter alia of a breach of article 7 of the ICCPR.

The Committee concluded that the author’s psydhidiness developed as a result of the
protracted period of immigration detention. In ®emmittee’s view, the continued detention
of the author when the State party was aware chtiieor's mental condition and failed to
take the steps necessary to ameliorate the autihensal deterioration constituted a violation
of his rights under article 7 of the Covenant [IGGP

3.2.1.3 General Assembly Resolutions

UN Body of Principles for the Protection of All Pesons under Any Form of Detention or
Imprisonment, 1988

Principle 1 All persons under any form of detention or imprig@mt shall be treated in a
humane manner and with respect for the inheremitgigf the human person.

Principle 3 There shall be no restriction upon or derogatiomfany of the human rights of
persons under any form of detention or imprisonmeodgnized or existing in any State
pursuant to law, conventions, regulations or custorthe pretext that this Body of Principles
does not recognize such rights or that it recognilzem to a lesser extent.

Principle 6 No person under any form of detention or imprisentrshall be subjected to
torture or to cruel, inhuman or degrading treatnmmunishment.No circumstance

* The term “cruel, inhuman or degrading treatmeniwrishment” should be interpreted so as to exteadvidest
possible protection against abuses, whether pHysicaental, including the holding of a detainedroprisoned
person in conditions which deprive him, temporaoifypermanently, of the use of any of his natueakes, such
as sight or hearing, or of his awareness of pladetlae passing of time.
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whatever may be invoked as a justification forugetor other cruel, inhuman or degrading
treatment or punishment.

Principle 28 A detained or imprisoned person shall have thet tigyobtain within the limits

of available resources, if from public sourcessogmble quantities of educational, cultural
and informational material, subject to reasonablgditions to ensure security and good order
in the place of detention or imprisonment.

3.2.1.4 Other

Report of the Working Group on Arbitrary Detention on Visit to Mexico,
E/CN.4/2003/8/Add.3

Recommendation 72(d) ...[The Working Group recommends that the Governrsantild
consider] providing gaurantees to ensure that we¢si are treated with respect for their
dignity...

Report of UN Special Rapporteur on the Human Rightof Migrants, Gabriela

Rodriguez Pizarro, E/CN.4/2003/85

Paragraph 54 Administrative detention should never be of a puainature. Furthermore, as
enshrined in article 10 of ICCPR, all persons degatiof their liberty shall be treated with
humanity and with respect for the inherent digoitghe human person. This implies not only
the right not to be subjected to torture or to Lrimhuman or degrading treatment or
punishment, but also that migrants deprived ofrtliteérty should be subjected to conditions
of detention that take into account their statut reeds...

Recommendations

Paragraph 75 Governments should take measures to ensure rdspéte human rights of
migrants in the context of deprivation of liberitycluding by...

(i) Ensuring that migrants under administrative déardre placed in a public establishment
specifically intended for that purpose or, whers ikinot possible, in premises other than
those intended for persons imprisoned under crinténa.. . ;

(i) Providing training to authorities with the powerdetain on psychological aspects relating
to detention, cultural sensitivity and human rightscedures, and ensuring that centres for
the administrative detention of migrants are notloy private companies or staffed by private
personnel unless they are adequately trained &ncethtres are subject to regular public
supervision to ensure the application of intermati@nd national human rights law;

UN Sub-Commission on the Promotion and ProtectionfdMinorities, ‘“The rights of non-

citizens’, Final report of the Special Rapporteur @avid Weissbrodt,
E/CN.4/Sub.2/2003/23, 2003
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Paragraph 27 ... [C]onditions of detention faced by undocumentedramts and asylum-
seekers should meet international stand&rds.

Report of the World Conference against Racism, Raal Discrimination, Xenophobia

and Related Intolerance, Durban Programme of ActionA/CONF.189/12, 2001

Article 30 (d) Urges States: . .

To ensure that migrants, regardless of their imatign status, detained by public authorities
are treated with humanity and in a fair manner, r@céive effective legal protection and,
where appropriate, the assistance of a competempieter in accordance with the relevant
norms of international law and human rights stadsigparticularly during interrogation;

3.2.2 Regional human rights standards

African [Banjul] Charter on Human and Peoples’ Rights, 1981’

Article 5 Every individual shall have the right to the redpefche dignity inherent in a
human being and to the recognition of his legalstaAll forms of exploitation and
degradation of man particularly slavery, slavedradrture, cruel, inhuman or degrading
punishment and treatment shall be prohibited.

American Convention on Human Rights, 1969

Article 5 Right to Humane Treatment

(1) Every person has the right to have his physicahtal, and moral integrity respected.
(2) No one shall be subjected to torture or to criméyman, or degrading punishment or
treatment. All persons deprived of their libertyalsibe treated with respect for the inherent
dignity of the human person.

American Declaration of the Rights and Duties of Ma, 1948
Article XXV [Every individual] has the right to humane treattnguring the time he is in
custody.

Arab Charter on Human Rights (revised), adopted bythe League of Arab States, 2004
Article 20(1) All persons deprived of their liberty shall be teshwith humanity and with
respect for the inherent dignity of the human perso

European Convention on Human Rights and Fundamentafreedoms, 195}

48 E/CN.4/Sub.2/2003/23/Add.1 (2003) para. 9.

47 Organisation mondiale contre la torture, Associatiaternationale des juristes democrates, Comnissio
internationale des juristes, Union interafricainesddroits de 'homme v. Rwanda7/89, 46/91, 49/91, 99/93
respectively),10th Annual Report of the African Coresion, 1996 -1997, ACHPR/RPT/10th where the African
Commission found that refugee women, children addrgl people were held in deplorable conditionRwanda,
in violation of Article 5 of the African Charter.
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Article 3 No one shall be subjected to torture or to inhuoratiegrading treatment or
punishment.

3.2.3 International refugee and asylum-seeker standards

UNHCR Revised Guidelines on Applicable Criteria andStandards Relating to the
Detention of Asylum Seekers, 1999

Guideline 10 Conditions of detention for asylum-seekers shielthumane with respect for
the inherent dignity of the person. They shoulgiescribed by law. The following points in
particular should be emphasised:

(i) the initial screening of all asylum-seekers atdhtset of detention to identify trauma or
torture victims, for treatment in accordance withid&line 7.

(i) the segregation within facilities of men and wornghildren from adults(unless these are
relatives);

(iii) the use of separate detention facilities to accodate asylum-seekers. The use of
prisons should be avoided. If separate detentidititias are not used, asylum-seekers should
be accommodated separately from convicted crimioraisisoners on remand. There should
be no co-mingling of the two groups;

(iv) the opportunity to make regular contact and rexegisits from friends, relatives, religious,
social and legal counsel. Facilities should be neaa@sdlable to enable such visits. Where
possible such visits should take place in privaiiess there are compelling reasons to warrant
the contrary;

(v) the opportunity to receive appropriate medicatireent, and psychological counselling
where appropriate;

(vi) the opportunity to conduct some form of physicadreise through daily indoor and
outdoor recreational activities;

(vii) the opportunity to continue further education ocational training;

(viii) the opportunity to exercise their religion anddoeive a diet in keeping with their
religion;

(ix) the opportunity to have access to basic necessitiebeds, shower facilities, basic
toiletries etc.;

(X) access to a complaints mechanism, (grievance guoeg) where complaints may be
submitted either directly or confidentially to ttetaining authority. Procedures for lodging
complaints, including time limits and appeal pragsed, should be displayed and made
available to detainees in different languages.

8 See also e.dPeers v GreeceEuropean Court of Human Rights No. 28524/95 Judgioiel 3" April 2001;
Dougoz v GreegeEuropean Court of Human Rights No. 40907/98 Judgofe” March 2001 App. No.
40907/98, Judgment of 6 March 20&glashnikov v. the Russian Federatidpp. No. 47095/99, Judgment of 15
July 2002; an&/an der Ven v. the Netherlandspp. No. 50901/99, Judgment of 4 February 2003.
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UNHCR ExCom Conclusion No. 44 (XXXVII) — 1986, Detation of Refugees and

Asylum Seeker§’

Paragraph (f) [It is] stressed that conditions of detentionefiigees and asylum seekers must
be humane. In particular, refugees and asylum-seskall, whenever possible, not be
accommodated with persons detained as common @isniand shall not be located in areas
where their physical safety is endangered,;

UNHCR ExCom Conclusion on International ProtectionNo. 85 (XLIX) — 1998

(ee) Noteswith concern that asylum-seekers detained onlyusezaf their illegal entry or
presence are often held together with personsrietais common criminals, and reiterates
that this is undesirable and must be avoided wharngassible, and that asylum-seekers shall
not be located in areas where their physical saddatydanger;

UNHCR ExCom Conclusion No. 22 (XXXII) — 1981, Protetion of Asylum Seekers in
Situations of Large-Scale Influx

Paragraph 2 It is therefore essential that asylum-seekers keh@ been temporarily admitted
pending arrangements for a durable solution shoaltfeated in accordance with the
following minimum basic human standards: (d).they should be treated as persons whose
tragic plight requires special understanding amdmathy. They should not be subjected to
cruel, inhuman or degrading treatment;

4% See also ExCom Conclusion No. 68 (XLIII) — 1992 aggaph (e); ExCom Conclusion No. 71 (XLIV) — 1993,
paragraph (ee).
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3.3 Communication with the outside world (family a nd
organizations)

3.3.1 International human rights standards

3.3.1.1 Treaties

International Convention on the Protection of the Rghts of All Migrant Workers and
Members of their Family, 1990

Article 17(5) During detention or imprisonment, migrant workensl members of their
families shall enjoy the same rights as natioralggits by members of their families.

3.3.1.2 Treaty Monitoring Bodies

General Comment No. 20 (1992) of the Human Rightsanmittee, replaces general
comment 7 concerning prohibition of torture and crwel treatment or punishment

(Article 7 of the ICCPR)

Paragraph 11 ... The protection of the detainee also requires th@anpt and regular access
be given to doctors and lawyers and, under ap@tepsiupervision when the investigation so
requires, to family members.

3.3.1.3 General Assembly Resolutions

UN Body of Principles for the Protection of All Pesons under any form of Detention or
Imprisonment, 1988

Principle 15 Notwithstanding the exceptions contained in pplecil6, paragraph 4, and
principle 18, paragraph 3, communication of theashetd or imprisoned person with the
outside world, and in particular his family or caeh shall not be denied for more than a
matter of days.

Principle 16(1) Promptly after arrest and after each transfer fom& place of detention or
imprisonment to another, a detained or imprisorexdqn shall be entitled to notify or to
require the competent authority to notify membédrisi® family or other appropriate persons
of his choice of his arrest, detention or imprisemtror of the transfer and of the place where
he is kept in custody.

(2) If a detained or imprisoned person is a foreighershall also be promptly informed of his
right to communicate by appropriate means withrasatar post or the diplomatic missifn

%0 please note contact with consular or diplomatiiciafs is not appropriate for asylum-seekers dugees due to
the principle that refugee protection providesdeople whose state is either unwilling or unablprtwvide
protection to them. Any contact with such officiatsuld put an asylum-seeker or refugee at risk.
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of the State of which he is a national or whicbtiserwise entitled to receive such
communication in accordance with international with the representative of the
competent international organization, if he isfagee or is otherwise under the protection of
an intergovernmental organization.

(4) Any notification referred to in the present prplei shall be made or permitted to be made
without delay. The competent authority may howeldeday a notification for a reasonable
period where exceptional needs of the investigamrequire.

Principle 19 A detained or imprisoned person shall have that ttig be visited by and to
correspond with, in particular, members of his fgrand shall be given adequate opportunity
to communicate with the outside world, subjectdasonable conditions and restrictions as
specified by law or lawful regulations.

Principle 20 If a detained or imprisoned person so requestshhk if possible be kept in a
place of detention or imprisonment reasonably heausual place of residence.

Principle 29(2) A detained or imprisoned person shall have thit tig communicate freely
and in full confidentiality with the persons whawithe places of detention or imprisonment
[to supervise the strict observance of relevansland regulations therein]... subject to
reasonable conditions to ensure security and goset an such places.

3.3.1.4 Economic and Social Council Resolutions

UN Standard Minimum Rules for the Treatment of Prisoners, 1977

Rule 37 Prisoners shall be allowed under necessary sigi@mio communicate with
their family and reputable friends at regular ingds, both by correspondence and by
receiving visits.

Rule 38(1) Prisoners who are foreign nationals shall be akbweasonable facilities
to communicate with the diplomatic and consulargsentatives of the State to
which they belony.

(2) Prisoners who are nationals of States withoubdigltic or consular
representation in the country and refugees orlets@ersons shall be allowed
similar facilities to communicate with the diplontatepresentative of the State
which takes charge of their interests or any nation international authority whose
task it is to protect such persons.

Rule 39 Prisoners shall be kept informed regularly ofth@e important items of news by the
reading of newspapers, periodicals or specialtiriginal publications, by hearing wireless

®1 please note contact with consular or diploméficials is not appropriate for asylum-seekersefugees due to
the principle that refugee protection providesdeople whose state is either unwilling or unablprwvide
protection to them. Any contact with such officiatsuld put an asylum-seeker or refugee at risk.
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transmissions, by lectures or by any similar meenauthorized or controlled by the
administration.

3.3.1.5 Other

Report of Working Group on Arbitrary Detention, Del iberation Number 5: Situation
regarding immigrants and asylum-seekers, E/CN.4/2@34, Annex Il, 2000

Principle 10 The Office of the United Nations High CommissiofmrRefugees (UNHCR),
the International Committee of the Red Cross (ICBR@), where appropriate, duly authorized
non-governmental organizations must be allowedsact®the places of custody.

Report of Working Group on Arbitrary Detention on i ts visit to the UK on the issue of
immigrants and asylum seekers, E/CN.4/1999/63/Add1®99

Paragraph 31 Detainees should be given adequate access tdebalrepresentatives,
relatives and officials of the Office of the UnitBl&tions High Commissioner for Refugees.

Paragraph 38 Specialized non-governmental organizations, tHe®©0bf the United Nations
High Commissioner for Refugees and legal reprefgatashould have access to all places of
detention, including transit zones at internatiquats and airports.

Report of Special Rapporteur on Torture and other Guel, Inhuman or Degrading
Treatment or Punishment, Theo van Boven, E/CN.4/2@056, 2004

Paragraph 43 With regard to access to the outside world, thectb Rapporteur reiterates
that persons deprived of their liberty shall benp#ed to have contact with, and receive
regular visits from, their relatives, lawyers arwtbrs and, when security requirements so
permit, third parties such as human rights orgdiuiza or other persons of their choice.

Report of UN Special Rapporteur on the Human Rightof Migrants, Gabriela
Rodriguez Pizarro, E/CN.4/2003/85

Recommendations

Paragraph 75 (i) .. Representatives of UNHCR, ICRC, NGOs and churchesld be
allowed access to the place of custody.

3.3.2 International refugee and asylum-seeker standards

UNHCR Revised Guidelines on Applicable Criteria andStandards Relating to the
Detention of Asylum Seekers, 1999

Guideline 5 If detained, asylum-seekers should be entitlatedollowing minimum
procedural guarantees [such @8]to contact and be contacted by the local UNHCRcOff

52 For similar standards see Report of Working Gromptbitrary Detention, E/CN.4/1999/63/Add.4., para®,
53.
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available national refugee bodies or other agerasiésan advocate. The right to
communicate with these representatives in privaatd,the means to make such contact
should be made available;

Guideline 10 The following points in particular should be emgisad [regarding conditions
of detention for asylum-seekers](iv) The opportunity to make regular contact and rexeiv
visits from friends, relatives, religious, socialddegal counsel. Facilities should be made
available to enable such visits. Where possiblé sigits should take place in private unless
there are compelling reasons to warrant the contrar

UNHCR ExCom Conclusion No. 44 (XXXVII) — 1986, Detation of Refugees and

Asylum Seekers

Paragraph (g) Recommended that refugees and asylum-seekersraliei@ined be provided
with the opportunity to contact the Office of theitéd Nations High Commissioner for
Refugees or, in the absence of such office, availa&tional refugee assistance agencies;
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3.4 Communication with consular officials — releva nt
to migrants only

3.4.1 International human rights standards
3.4.1.1 Treaties

International Convention on the Protection of the Rghts of All Migrant Workers and
Members of their Family, 1990

Article 16(7) When a migrant worker or a member of his or heiilfaim arrested or
committed to prison or custody pending trial odétained in any other manner:

(a) The consular or diplomatic authorities of his er Btate of origin or of a State
representing the interests of that State shdik ibr she so requests, be informed without
delay of his or her arrest or detention and ofr@sons therefore;

(b) The person concerned shall have the right to cameate with the said authorities. Any
communication by the person concerned to the sdfbdties shall be forwarded without
delay, and he or she shall also have the right#deive communications sent by the said
authorities without delay;

(c) The person concerned shall be informed withowtydef this right and of rights deriving
from relevant treaties, if any, applicable betwdenStates concerned, to correspond and to
meet with representatives of the said authoritresta make arrangements with them for his
or her legal representation.

Article 23 Migrant workers and members of their families Ehale the right to have
recourse to the protection and assistance of theutar or diplomatic authorities of their
State of origin or of a State representing ther@stis of that State whenever the rights
recognized in the present Convention are impaired...

Vienna Convention on Consular Relations, 1963

Article 36 (1) With a view to facilitating the exercise of coramufunctions relating to
nationals of the sending State:

(a) consular officers shall be free to communicatéwitionals of the sending State and to
have access to them. Nationals of the sending Stalehave the same freedom with respect
to communication with and access to consular alfiod the sending State;

(b) if he so requests, the competent authoritiesefelceiving State shall, without delay,
inform the consular post of the sending State iifiaiwv its consular district, a national of that
State is arrested or committed to prison or toatyspending trial or is detained in any other
manner. Any communication addressed to the conpokstrby the person arrested, in prison,

%3 Please note that the Vienna Convention on ConRekations ionly relevant to migrants who do not have any
protection concerns (i.e. not refugees or asyluekeses) as implicit in refugee status is the faat gtate
protection is not available, and any contact witliade official can place a person at risk of pargen.
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custody or detention shall also be forwarded bystid authorities without delay. The said
authorities shall inform the person concerned withaelay of his rights under this sub-
paragraph;

(c) consular officers shall have the right to visitagional of the sending State who is in
prison, custody or detention, to converse and spomed with him and to arrange for his legal
representation... Nevertheless, consular officerl sifaain from taking action on behalf of a
national who is in prison, custody or detentiohéfexpressly opposes such action.

3.4.1.2 General Assembly Resolutions

General Assembly Resolution 59/194 on Protection afigrants (A/59/503/Add.2) of 18
March 2005

Paragraph (6) Reaffirms emphatically the duty of States partiesnsure full respect for and
observance of the Vienna Convention on Consulaatiels of 1963, in particular with regard
to the right of all foreign nationals to communiatith a consular official of the sending
State in the case of arrest, imprisonment, custodietention, and the obligation of the
receiving State to inform without delay the foreitpttional of his or her rights under the
Convention;

UN Body of Principles for the Protection of All Pesons under any form of Detention or
Imprisonment, 1988

Principle 15 Notwithstanding the exceptions contained in ppleil6, paragraph 4, and
principle 18, paragraph 3, communication of theietd or imprisoned person with the
outside world, and in particular his family or caeh shall not be denied for more than a
matter of days.

Principle 16(1) Promptly after arrest and after each transfer fom place of detention or
imprisonment to another, a detained or imprisor&xggn shall be entitled to notify or to
require the competent authority to notify membédrsi® family or other appropriate persons
of his choice of his arrest, detention or imprisemtror of the transfer and of the place where
he is kept in custody.

(2) If a detained or imprisoned person is a foreighershall also be promptly informed of his
right to communicate by appropriate means withrasatar post or the diplomatic misstén

of the State of which he is a national or whicbtiserwise entitled to receive such
communication in accordance with international with the representative of the
competent international organization, if he isfagee or is otherwise under the protection of
an intergovernmental organization.

(4) Any notification referred to in the present prplei shall be made or permitted to be made
without delay. The competent authority may howeldeday a notification for a reasonable
period where exceptional needs of the investigamrequire.

%4 See above at footnotes 50,51 & 53, contact wittsatar or diplomatic officials is not appropriate fisylum-
seekers or refugees.
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3.4.1.3 Economic and Social Council Resolutions

UN Standard Minimum Rules for the Treatment of Prisoners, 1977

Rule 38(1) Prisoners who are foreign nationals shall be adbweasonable facilities
to communicate with the diplomatic and consulargsentatives of the State to
which they belong. (2) Prisoners who are nation&iStates without diplomatic or
consular representation in the country and refugestateless persons shall be
allowed similar facilities to communicate with tglomatic representative of the
State which takes charge of their interests orratipnal or international authority
whose task it is to protect such persons.

3.4.1.4 Other

Report of Special Rapporteur on Torture and other Guel, Inhuman or Degrading
Treatment or Punishment, Theo van Boven, E/CN.4/2@068, 2003

Paragraph 26(g)...Incommunicado detention should be made illegal, @@rsons held
incommunicado should be released without delalhe right of foreign nationals to have
their consular or other diplomatic representativetified must be respected... In all
circumstances, a relative of the detainee shouidfbemed of the arrest and place of
detention within 18 hours.
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3.5 Access to medical care

3.5.1 International human rights standards

3.5.1.1 Treaties

International Covenant on Economic, Social and Culiral Rights, 1966

Article 12 (1) The States Parties to the present Covenant re@tmzight of everyone to

the enjoyment of the highest attainable standaghg$ical and mental health.

(2) The steps to be taken by the States Parties forédsent Covenant to achieve the full
realization of this right shall include those neszey for: . . .

(d) The creation of conditions which would assureltonadical service and medical attention
in the event of sickness.

International Convention on the Protection of the Rghts of All Migrant Workers and
Members of their Families, 1990

Article 28

Migrant workers and members of their families shaWe the right to receive any medical

care that is urgently required for the preservatibtheir life or the avoidance of irreparable
harm to their health on the basis of equality eatment with nationals of the State concerned.
Such emergency medical care shall not be refusad by reason of any irregularity with
regard to stay or employment.

3.5.1.2 Treaty Monitoring Bodies

General Comment No. 20 (1992) of the Human Rightsdnmittee, replaces general
comment 7 concerning prohibition of torture and crwel treatment or punishment,
(Article 7 of the ICCPR)

Paragraph 11 ...The protection of the detainee also requirespihainpt and regular access
be given to..doctors...

General Comment No. 14 (2000) of the Committee orcBnomic, Social and Cultural
Rights on the right to the highest attainable standrd of health, (Article 12 of the

ICESCR)

Paragraph 34. In particular, States are under the obligatioregpectthe right to health by,
inter alia, refraining from denying or limiting equal accéssall persons, including prisoners
or detainees, minorities, asylum seekers and lliegaigrants, to preventive, curative and
palliative health services; abstaining from enforcing disaniaory practices as a State policy;
and abstaining from imposing discriminatory praesicelating to women's health status and
needs.
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C. v. Australia, Human Rights Committee, Communication No 900/199%ustralia.
13/11/2002. CCPR/C/76/D/900/1999,

‘C’, an Iranian asylum-seeker, was detained aftealrival in Australia and subsequent
asylum claim pending determination of his entitleiit® asylum under Australian law. The
author complained that he had suffered a violatioarticle 7 of the ICCPR. He was detained
in such a way and for such a prolonged period (fnisvarrival on 22 July 1992 until 10
August 1994) as to cause him mental illness, frdritkwvhe did not earlier suffer. The
medical evidence was unanimous in concluding tisaséver psychiatric illness was brought
about by his prolonged incarceration. The Committeecluded that:

“Despite increasingly serious assessments of ttie@es condition in February and June
1994 (and a suicide attempt), it was only in AudiLg94 that the Minister exercised his
exceptional power to release him from immigratietedtion on medical grounds (while
legally he remained in detention). As subsequeabh&svshowed, by that point the author’'s
illness had reached such a level of severity theversible consequences were to follow. In
the Committee’s view, the continued detention efalithor when the State party was aware
of the author’'s mental condition and failed to ttke steps necessary to ameliorate the
author’s mental deterioration constituted a violatof his rights under article 7 of the
Covenant.” (para 8.4)

3.5.1.3 General Assembly Resolutions

UN Body of Principles for the Protection of All Pesons under Any Form of Detention or
Imprisonment, 1988

Principle 24 A proper medical examination shall be offered tetined or imprisoned
person as promptly as possible after his admigsitine place of detention or imprisonment,
and thereafter medical care and treatment shaltiweded whenever necessary. This care
and treatment shall be provided free of charge.

Principle 25 A detained or imprisoned person or his counsdl,sh#ject only to reasonable
conditions to ensure security and good order irptaee of detention or imprisonment, have
the right to request or petition a judicial or athethority for a second medical examination
or opinion.

Principle 26 The fact that a detained or imprisoned person mwveld a medical examination,
the name of the physician and the results of snaxamination shall be duly recorded.
Access to such records shall be ensured. Modatiterefore shall be in accordance with
relevant rules of domestic law.

Principles of Medical Ethics relevant to the Role bHealth Personnel, particularly
Physicians, in the Protection of Prisoners and Deti@aees against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment 1982

Principle 1
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Health personnel, particularly physicians, chargét the medical care of prisoners and
detainees have a duty to provide them with prataatif their physical and mental health and
treatment of disease of the same quality and stdragais afforded to those who are not
imprisoned or detained.

Principle 2

It is a gross contravention of medical ethics, el as an offence under applicable
international instruments, for health personnettipalarly physicians, to engage, actively or
passively, in acts which constitute participationdomplicity in, incitement to or attempts to
commit torture or other cruel, inhuman or degradiegtment or punishment.

Principle 3

It is a contravention of medical ethics for hegdéisonnel, particularly physicians, to be
involved in any professional relationship with prigrs or detainees the purpose of which is
not solely to evaluate, protect or improve theiygbal and mental health.

Principle 4

It is a contravention of medical ethics for hegldrsonnel, particularly physicians:

(a) To apply their knowledge and skills in order tsiasin the interrogation of prisoners and
detainees in a manner that may adversely affeqihifisical or mental health or condition of
such prisoners or detainees and which is not inrdenice with the relevant international
instruments;

(b) To certify, or to participate in the certificatiof, the fithess of prisoners or detainees for
any form of treatment or punishment that may adgraffect their physical or mental health
and which is not in accordance with the relevatgrmational instruments, or to participate in
any way in the infliction of any such treatmenponishment which is not in accordance with
the relevant international instruments.

Principle 5

It is a contravention of medical ethics for heglénsonnel, particularly physicians, to
participate in any procedure for restraining agey or detainee unless such a procedure is
determined in accordance with purely medical datas being necessary for the protection of
the physical or mental health or the safety ofghigoner or detainee himself, of his fellow
prisoners or detainees, or of his guardians, aesemts no hazard to his physical or mental
health.

3.5.1.4 Economic and Social Council Resolutions

UN Standard Minimum Rules for the Treatment of Prisoners, 1977

Rule 22 (1) At every institution there shall be available Hegvices of at least one qualified
medical officer who should have some knowledgesythiatry. The medical services should
be organized in close relationship to the genezalth administration of the community or
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nation. They shall include a psychiatric servicethe diagnosis and, in proper cases, the
treatment of states of mental abnormality.

(2) Sick prisoners who require specialist treatmeatl e transferred to specialized
institutions or to civil hospitals. Where hospitatilities are provided in an institution, their
equipment, furnishings and pharmaceutical supghedl be proper for the medical care and
treatment of sick prisoners, and there shall bafhaf suitable trained officers.

(3) The services of a qualified dental officer shalldvailable to every prisoner.

Rule 23(1) In women's institutions there shall be speciabawmodation for all necessary
pre-natal and post-natal care and treatment. Aermegts shall be made wherever practicable
for children to be torn in a hospital outside thstitution. If a child is born in prison, this fact
shall not be mentioned in the birth certificate.

(2) Where nursing infants are allowed to remain initistitution with their mothers,

provision shall be made for a nursery staffed bglifjad persons, where the infants shall be
placed when they are not in the care of their mathe

Rule 24 The medical officer shall see and examine eveigoper as soon as possible after his
admission and thereafter as necessary, with apéaticularly to the discovery of physical or
mental illness and the taking of all necessary omess the segregation of prisoners suspected
of infectious or contagious conditions; the notiighysical or mental defects which might
hamper rehabilitation, and the determination ofghesical capacity of every prisoner for
work.

Rule 25 (1) The medical officer shall have the care of the fatsand mental health of the
prisoners and should daily see all sick prisor@tsyho complain of illness, and any prisoner
to whom his attention is specially directed.

(2) The medical officer shall report to the directdremever he considers that a prisoner's
physical or mental health has been or will be iojusly affected by continued imprisonment
or by any condition of imprisonment.

Rule 26 ( 1) The medical officer shall regularly inspect andia€ the director upon:

(a) The quantity, quality, preparation and servicéoof;

(b) The hygiene and cleanliness of the institution tuedprisoners;

(c) The sanitation, heating, lighting and ventilatadrthe institution;

(d) The suitability and cleanliness of the prisonelegthing and bedding;

(e) The observance of the rules concerning physiaatatbn and sports, in cases where there
is no technical personnel in charge of these digtéi

(2) The director shall take into consideration theorepand advice that the medical officer
submits according to rules 25 (2) and 26 and, g& ¢® concurs with the recommendations
made, shall take immediate steps to give effetitdee recommendations; if they are not
within his competence or if he does not concur wittm, he shall immediately submit his
own report and the advice of the medical officehigher authority.
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3.5.1.5 Other

Report of UN Special Rapporteur on the Human Rightof Migrants, Gabriela

Rodriguez Pizarro, E/CN.4/2003/85

Recommendations

Paragraph 75 (k) Ensuring that the Body of Principles for the Pctitn of All Persons under
any Form of Detention and Imprisonment are apgleall migrants under administrative
detention. The Principles include the provisiormgroper medical examination as promptly
as possible and of medical treatment and care wigemecessary and free of charge; the
right to obtain, within the limits of available pidresources, educational, cultural and
informational material;

the provision for regular visits of places of detem by qualified and experienced persons
appointed by, and responsible to, a competent dtythtistinct from the authority directly in
charge of the administration of the place of detendr imprisonment, in order to supervise
the strict observance of relevant laws and regoriati

(m) [Governments should take measures to ensurefrédsepce in holding centers of a doctor
with appropriate training in psychological treatisemMigrants should have the possibility of
being assisted by interpreters in their contactl doctors or when requesting medical
attention. Detention of migrants with psychologipedblems, as well as those belonging to
vulnerable categories and in need of special asgist should be only allowed as a measure
of last resort, and they should be provided witbcpite medical and psychological
assistance;

3.5.2 Regional human rights standards

African [Banjul] Charter on Human and Peoples’ Rights, 1981
Article 16(1) Every individual shall have the right to enjoy thest attainable state of physical
and mental health.

Arab Charter on Human Rights (revised), adopted bythe League of Arab States, 2004

Article 14 (4). Anyone who is deprived of his liberty by arrestdmtention shall have the
right to request a medical examination and musbtoemed of that right.

3.5.3 International refugee and asylum-seeker standards

1951 Geneva Convention Relating to the Status of Rigees
Article 23 The Contracting States shall accord to refugeetilbwstaying in their territory
the same treatment with respect to public relief assistance as is accorded to their nationals.
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UNHCR Revised Guidelines on Applicable Criteria andStandards Relating to the

Detention of Asylum Seekers, 1999
Guideline 10(v) [Those detained should have] the opportunity teire appropriate medical

treatment, and psychological counseling where apate;
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3.6 Place of detention

3.6.1 International human rights standards

3.6.1.1 Treaty Monitoring Bodies

General Comment No. 20 (1992) of the Human Rightsanmittee, replaces general
comment 7 concerning prohibition of torture and crwel treatment or punishment

(Article 7 of the ICCPR)

Paragraph 11 In addition to describing steps to provide the gehgrotection against acts
prohibited under article 7 to which anyone is égdit the State party should provide detailed
information on safeguards for the special protectibparticularly vulnerable persons. It
should be noted that keeping under systematicwewiterrogation rules, instructions,
methods and practices as well as arrangementsdaustody and treatment of persons
subjected to any form of arrest, detention or isgumiment is an effective means of preventing
cases of torture and ill-treatment. To guaranteestfective protection of detained persons,
provisions should be made for detainees to beihgithces officially recognized as places of
detention and for their names and places of detensis well as for the names of persons
responsible for their detention, to be kept in stagis readily available and accessible to those
concerned, including relatives and friends. Togshmme effect, the time and place of all
interrogations should be recorded, together wighrthmes of all those present and this
information should also be available for purpodgsidicial or administrative proceedings.
Provisions should also be made against incommuaidatention. In that connection, States
parties should ensure that any places of detebtidnee from any equipment liable to be
used for inflicting torture or ill-treatment. Thegpection of the detainee also requires that
prompt and regular access be given to doctorsamgelrs and, under appropriate supervision
when the investigation so requires, to family merabe

3.6.1.2 General Assembly Resolutions

UN Body of Principles for the Protection of All Pesons under any form of Detention or
Imprisonment, 1988

Principle 12(1)(d) There shall be duly recorded: . . .

Precise information concerning the place of custody

Principle 20

If a detained or imprisoned person so requestshaki if possible be kept in a place of
detention or imprisonment reasonably near his yslaak of residence.
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3.6.1.3 Economic and Social Council Resolutions

UN Standard Minimum Rules for the Treatment of Prisoners, 1977

Rule 8 The different categories of prisoners shall bet kegeparate institutions or parts of
institutions taking account of their sex, age, amahrecord, the legal reason for their
detention and the necessities of their treatmdmisT

(&) Men and women shall so far as possible be detamselparate institutions; in an
institution which receives both men and women thele of the premises allocated to women
shall be entirely separate;

(b) Untried prisoners shall be kept separate from icbed prisoners;

(c) Persons imprisoned for debt and other civil presershall be kept separate from persons
imprisoned by reason of a criminal offence;

(d) Young prisoners shall be kept separate from adults

3.6.1.4 Other

Report of the Working Group on Arbitrary Detention, Deliberation No. 5, Annex I,
E/CN.4/2000/4

Principle 9 Custody must be affected in a public establishrapatifically intended for this
purpose; when, for practical reasons, this is m@tase, the asylum-seeker or immigrant must
be placed in premises separate from those for peiisgprisoned under criminal law.

Report of the Working Group on Arbitrary Detention (on its visit to the UK on the issue
of immigrants and asylum seekers), E/CN.4/1999/63d4.3

Recommendation 30 Detainees should be held in special immigraticemtéon centres in
conditions appropriate to their status and not wétsons charged with or convicted of
criminal offences (unless so charged or convidietselves).

Report of Working Group on Arbitrary Detention, (Vi sit to Argentina)
E/CN.4/2004/3/Add.3, 2004

Recommendation 75 ...The...practice of detaining foreigners for reasaiated to
immigration together with individuals charged witidinary offences should be halted.

Report of UN Special Rapporteur on the Human Rightof Migrants, Gabriela

Rodriguez Pizarro, E/CN.4/2003/85

Paragraph 75(i) Ensuring that migrants under administrative detengéire placed in a public
establishment specifically intended for that pugpos when this is not possible, in premises
other than those intended for persons imprisoneémucriminal law.

Report of UN Special Rapporteur on the Human Rightof Migrants, Gabriela

Rodriguez Pizarro, E/CN.4/2001/83

Paragraph 119 All Governments are urged to increase human rigghising for immigration
officials, the police and bodies that prevent violas of human rights. Officials dealing with
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migrants who are in detention or who have beerestdyl to trafficking or degrading work
because they have no documentation must receig@gbfraining relating to the situation of
these persons. Codes of conduct must be draftdthsprofessional attention may be given to
this problem.

Paragraph 122 The Special Rapporteur urges States to work tegetith organs of civil
society on the human rights situation in detentientres. Links between States and NGOs
must be strengthened with a view to assistancenigrants in detention centres...

3.6.2 International refugee and asylum-seeker standards

UNHCR Revised Guidelines on Applicable Criteria andStandards Relating to the
Detention of Asylum Seekers, 1999

Guideline 1 For the purpose of these guidelines, UNHCR considetention as: confinement
within a narrowly bounded or restricted locatiargluding prisons, closed camps, detention
facilities or airport transit zones, where freedoihmovement is substantially curtailed, and
where the only opportunity to leave this limite@ais to leave the territory. There is a
qualitative difference between detention and otéstrictions on freedom of movement.
Persons who are subject to limitations on domiild residency are not generally considered
to be in detention. When considering whether atuasygeeker is in detention, the
cumulative impact of the restrictions as well asdlegree and intensity of each of them
should also be assessed.

Guideline 8 Where women asylum-seekers are detained they sheirddcommodated
separately from male asylum-seekers, unless thesgase family relatives. In order to
respect cultural values and improve the physiocatgation of women in detention centres, the
use of female staff is recommended.

Guideline 10 Conditions of detention for asylum-seekers shieldhumane with respect for
the inherent dignity of the person. They shoulgtescribed by law. . .

The following points in particular should be empbked [regarding conditions of detention

for asylum-seekers]....

(ii) the segregation within facilities of men and womehildren from adults(unless these are
relatives);

(ii1) the use of separate detention facilities to accodate asylum-seekers. The use of
prisons should be avoided. If separate detentidititias are not used, asylum-seekers should
be accommodated separately from convicted crimioratsisoners on remand. There should
be no co-mingling of the two groups;
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UNHCR ExCom Conclusion No. 44 (XXXVII) — 1986, Detetion of Refugees and

Asylum Seekers

Paragraph (f) [It is] stressed that conditions of detentionefiigees and asylum seekers must
be humane. In particular, refugees and asylum-seskall, whenever possible, not be
accommodated with persons detained as common @isniand shall not be located in areas

where their physical safety is endangered,

%5 See also ExCom Conclusion No. 68 (XLIII) — 1992 agaaph (e); ExCom Conclusion No. 71 (XLIV) — 1993,
paragraph (ee).
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3.7 Record keeping and inspection

3.7.1 International human rights standards

3.7.1.1 Treaty Monitoring Bodies

General Comment No. 20 (1992) of the Human Rightsanmittee, replaces general
comment 7 concerning prohibition of torture and crel treatment or punishment,

(Article 7 of the ICCPR)

Paragraph 11 . . . To guarantee the effective protection of detaines@ns, provisions

should be made for detainees to be held in plaifiegatly recognized as places of detention
and for their names and places of detention, alsasdbr the names of persons responsible
for their detention, to be kept in registers readifailable and accessible to those concerned,
including relatives and friends.

3.7.1.2 General Assembly Resolutions

UN Body of Principles for the Protection of All Pesons under Any Form of Detention or
Imprisonment, 1988

Principle 12(1) There shall be duly recorded:

(a) The reasons for the arrest;

(b) The time of the arrest and the taking of the #&erbperson to a place of custody as well as
that of his first appearance before a judicial thieo authority;

(c) The identity of the law enforcement officials cened,;

(d) Precise information concerning the place of custody

(2) Such records shall be communicated to the detgaaesbn, or his counsel, if any, in the
form prescribed by law.

Principle 23 (1) The duration of any interrogation of a detainethgsrisoned person and of
the intervals between interrogations as well asdéastity of the officials who conducted the
interrogations and other persons present shakdmded and certified in such form as may
be prescribed by law.

(2) A detained or imprisoned person, or his counsa&mgrovided by law, shall have access
to the information described in paragraph 1 ofgresent principle.
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Principle 26The fact that a detained or imprisoned person wvelgra medical examination,
the name of the physician and the results of snaxamination shall be duly recorded.
Access to such records shall be ensured. Modailitezefore shall be in accordance with
relevant rules of domestic law.

Principle 29(1) In order to supervise the strict observance @wvaaht laws and regulations,
places of detention shall be visited regularly bgldied and experienced persons appointed
by, and responsible to, a competent authorityraisfrom the authority directly in charge of
the administration of the place of detention oriiiggnment.

(2) A detained or imprisoned person shall have the tiglkommunicate freely and in full
confidentiality with the persons who visit the @amf detention or imprisonment in
accordance with paragraph 1 of the present priacgulbject to reasonable conditions to
ensure security and good order in such places.

Principle 33(1) A detained or imprisoned person or his counsel §laak the right to make a
request or complaint regarding his treatment, imiq@dar in case of torture or other cruel,
inhuman or degrading treatment, to the authorigsponsible for the administration of the
place of detention and to higher authorities arficmnecessary, to appropriate authorities
vested with reviewing or remedial powers.

(2) In those cases where neither the detained or $ampeid person nor his counsel has the
possibility to exercise his rights under paragrapf the present principle, a member of the
family of the detained or imprisoned person or ather person who has knowledge of the
case may exercise such rights.

(3) Confidentiality concerning the request or complaimall be maintained if so requested by
the complainant.

(4) Every request or complaint shall be promptly dedtlh and replied to without undue
delay. If the request or complaint is rejectedroiase of inordinate delay, the complainant
shall be entitled to bring it before a judicialather authority. Neither the detained or
imprisoned person nor any complainant under papégteof the present principle shall suffer
prejudice for making a request or complaint.

Principle 34 Whenever the death or disappearance of a detametprisoned person occurs
during his detention or imprisonment, an inquirtoithe cause of death or disappearance
shall be held by a judicial or other authorityheit on its own motion or at the instance of a
member of the family of such a person or any pevdom has knowledge of the case. When
circumstances so warrant, such an inquiry shaltiddé on the same procedural basis
whenever the death or disappearance occurs shftelythe termination of the detention or
imprisonment. The findings of such inquiry or aseghereon shall be made available upon
request, unless doing so would jeopardize an oggmiminal investigation.

Principle 35 (2) Information required to be recorded under thegejples shall be available

in accordance with procedures provided by domésstidor use in claiming compensation
under the present principle.
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3.7.1.3 Economic and Social Council Resolutions

UN Standard Minimum Rules for the Treatment of Prisoners, 1977

Rule 7 (1) In every place where persons are imprisoned tteat be kept a bound
registration book with numbered pages in whichldb&kntered in respect of each prisoner
received:

(a) Information concerning his identity;

(b) The reasons for his commitment and the authdngyetfor;

(c) The day and hour of his admission and release.

(2) No person shall be received in an institution aitha valid commitment order of which
the details shall have been previously enteretamrégister. Separation of categories

3.7.1.4 Other

Report of Special Rapporteur on Torture and other Guel, Inhuman or Degrading
Treatment or Punishment, Theo van Boven, E/CN.4/2@068, 2003

Paragraph 26(f) Regular inspection of places of detention, esfigaien carried out as part
of a system of periodic visits, constitutes on¢hef most effective preventive measures
against torture. Independent non-governmental @gtans should be authorized to have

full access to all places of detention, includimdjge lock-ups, pre-trial detention centres,
security service premises, administrative deterdi@as, detention units of medical and
psychiatric institutions and prisons, with a viewntonitoring the treatment of persons and
their conditions of detention. When inspection ascmembers of the inspection team should
be afforded an opportunity to speak privately wiétainees. The team should also report
publicly on its findings. In addition, official bagks should be set up to carry out inspections,
such teams being composed of members of the judidéav enforcement officials, defence
lawyers and physicians, as well as independentrexpad other representatives of civil
society. Ombudsmen and national or human rightgutisns should be granted access to all
places of detention with a view to monitoring tlemditions of detention. When it so requests,
the International Committee of the Red Cross shbaldranted access to places of detention.
Non-governmental organizations and other monitobiadies should also be granted access
to non-penal State-owned institutions caring ferefderly, the mentally disabled and
orphans as well as to holding centres for alienduding asylum-seekers and migrants.

(g) Information regarding the time and place of aresstvell as the identity of the law
enforcement officials having carried out the arstgiuld be scrupulously recorded; similar
information should also be recorded regarding ttead detention, the state of health upon
arrival at the detention centre, as well as the tine next of kin and lawyer were contacted
and visited the detainee... Security personnel whoaldonour such provisions [regarding
access to legal counsel and foreign nationalst tigiave their consular or other diplomatic
representatives notified] should be disciplined...

(k) When a detainee or relative or lawyer lodges aitertomplaint, an inquiry should always
take place and, unless the allegation is manifatfgunded, the public officials involved
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should be suspended from their duties pending tiieome of the investigation and any
subsequent legal or disciplinary proceedings.

Report of UN Special Rapporteur on the Human Rightof Migrants, Gabriela

Rodriguez Pizarro, E/CN.4/2003/85

Recommendations

Paragraph 75 Governments should take measures to ensure rdepéiot human rights of
migrants in the context of deprivation of liberitycluding by...

() Ensuring the existence of mechanisms allowing dethimigrants to make a request or
complaint regarding their treatment, in particutacase of physical and psychological abuse,
to the authorities responsible for the administratof the place of detention and to higher
authorities and, when necessary, to judicial autibsr

Report of Working Group on Arbitrary Detention, E/C N.4/1999/63/Add.3, 1999
Paragraph 40 National authorities should provide detailed infiation on relevant policy,
practice and statistics in order to ensure trarspar[regarding detention].

Commission on Human Rights, Resolution 1994/37, 189
Security personnel who do not honor such provisjeegarding access to a lawyer] should be
disciplined.

3.7.2 International refugee and asylum-seeker standards

UNHCR Revised Guidelines on Applicable Criteria andStandards Relating to the

Detention of Asylum Seekers, 1999

Guideline 10(x) [Everyone shall have] access to a complaints mesman(grievance

procedures) where complaints may be submitted reittrectly or confidentially to the
detaining authority. Procedures for lodging compkgi including time limits and appeal
procedures, should be displayed and made avatialletainees in different languages.
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4. Human Rights Standards — General:

Non-Discrimination and Proportionality

4.1 International human rights standards

4.1.1 Treaties

International Covenant on Civil and Political Rights, 1966

Article 2(1) Each State Party to the present Covenant undertakespect and to ensure to

all individuals within its territory and subject it jurisdiction the rights recognized in the
present Covenant, without distinction of any kisdch as race, colour, sex, language, religion,
political or other opinion, national or social arigproperty, birth or other status.

Article 12 (3) The above-mentioned rights shall not be subjeaniorestrictions except those
which are provided by law, are necessary to protattonal security, public order (ordre
public), public health or morals or the rights dreédoms of others, and are consistent with
the other rights recognized in the present Covenant

Article 26 All persons are equal before the law and areledtiwithout any discrimination to
the equal protection of the law. In this respdu, law shall prohibit any discrimination and
guarantee to all persons equal and effective piioteagainst discrimination on any ground
such as race, colour, sex, language, religiontigalior other opinion, national or social
origin, property, birth or other status.

International Convention on the Protection of the Rghts of All Migrant Workers and
Members of their Family, 1990

Article 7 States Parties undertake, in accordance with teenational instruments concerning
human rights, to respect and to ensure to all migmrkers and members of their families
within their territory or subject to their jurisdion the rights provided for in the present
Convention without distinction of any kind suchtasex, race, colour, language, religion or
conviction, political or other opinion, nationathaic or social origin, nationality, age,
economic position, property, marital status, batlother status.

Article 39 (1) Migrant workers and members of their families khale the right to liberty of
movement in the territory of the State of employtreerd freedom to choose their residence
there.

(2) The rights mentioned in paragraph 1 of the preadinie shall not be subject to any
restrictions except those that are provided by e ,necessary to protect national security,
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public order (ordre public), public health or maradr the rights and freedoms of others and
are consistent with the other rights recognizeithénpresent Convention

4.1.2 Treaty Monitoring Bodies

General Comment No. 31 (2004) of the Human Rightsdnmittee on the Nature of the
General Legal Obligation Imposed on State Partiestthe Covenant (ICCPR)

Paragraph 10 . . . the enjoyment of Covenant rights is nottedito citizens of States Parties
but must also be available to all individuals, redgss of nationality or statelessness, such as
asylum seekers, refugees, migrant workers and p#rsons, who may find themselves in the
territory or subject to the jurisdiction of the &t#arty.

General Comment No. 27 (1999) of the Human Rightsa@nmittee, Freedom of
movement (Art.12 of the ICCPR)

Para 2 The permissible limitations which may be imposedtanrights protected under
article 12 must not nullify the principle of libgrof movement, and are governed by the
requirement of necessity provided for in article g2ragraph 3, and by the need for
consistency with the other rights recognized inGlogenant.

Para 4. Everyone lawfully within the territory of a Stad@joys, within that territory, the right
to move freely and to choose his or her place gsiflesce. . .The question whether an alien is
"lawfully" within the territory of a State is a mat governed by domestic law, which may
subject the entry of an alien to the territory @tate to restrictions, provided they are in
compliance with the State's international obligagidn that connection, the Committee has
held that an alien who entered the State illegaily,whose status has been regularized, must
be considered to be lawfully within the territooy the purposes of article $20nce a person
is lawfully within a State, any restrictions on bisher rights guaranteed by article 12,
paragraphs 1 and 2, as well as any treatment elifférom that accorded to nationals, have to
be justified under the rules provided for by asitR, paragraph 3.It is, therefore, important
that States parties indicate in their reports ttmimstances in which they treat aliens
differently from their nationals in this regard amolw they justify this difference in treatment.

Para 14. Article 12, paragraph 3, clearly indicates thag ihot sufficient that the restrictions
serve the permissible purposes; they must als@bessary to protect them. Restrictive
measures must conform to the principle of proposiiby; they must be appropriate to
achieve their protective function; they must bel#@ast intrusive instrument amongst those
which might achieve the desired result; and thegtrba proportionate to the interest to be
protected.

Para 15 The principle of proportionality has to be respdatet only in the law that frames
the restrictions, but also by the administrativd aricial authorities in applying the law.

°% Communication No. 456/1991, Celepli v. Swedeara. 9.2.
" General comment No. 15, para. 8, in HRI/GEN/1/Beg%5 August 1997, p. 20.
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States should ensure that any proceedings refatithge exercise or restriction of these rights
are expeditious and that reasons for the applicatioestrictive measures are provided.

General Comment No. 18 (1989) of the Human Rightsd@nmittee on Non discrimination
(ICCPR)

Paragraph 1 Non-discrimination, together with equality befdhe law and equal protection
of the law without any discrimination, constitutdasic and general principle relating to the
protection of human rights. Thus, article 2, paapfr 1, of the International Covenant on
Civil and Palitical Rights obligates each Statety#w respect and ensure to all persons within
its territory and subject to its jurisdiction thihts recognized in the Covenant without
distinction of any kind, such as race, colour, $axguage, religion, political or other opinion,
national or social origin, property, birth or otleatus. Article 26 not only entitles all persons
to equality before the law as well as equal prataecof the law but also prohibits any
discrimination under the law and guarantees topatsons equal and effective protection
against discrimination on any ground such as reaeur, sex, language, religion, political or
other opinion, national or social origin, propettirth or other status.

General Comment No. 15 (1986) of the Human Rightsdnmittee on the Position of

Aliens under the Covenant (ICCPR)

Paragraph 1 Reports from States parties have often failedke tato account that each State
party must ensure the rights in the Covenant taridividuals within its territory and subject
to its jurisdiction” (art. 2, para. 1). In genertlle rights set forth in the Covenant apply to
everyone, irrespective of reciprocity, and irresiwecof his or her nationality or statelessness.

Paragraph 2 Thus, the general rule is that each one of thegighthe Covenant must be
guaranteed without discrimination between citizand aliens. Aliens receive the benefit of
the general requirement of non-discrimination ispext of the rights guaranteed in the
Covenant, as provided for in article 2 thereof.sIdguarantee applies to aliens and citizens
alike. Exceptionally, some of the rights recognizethe Covenant are expressly applicable
only to citizens (art. 25), while article 13 apglienly to aliens. However, the Committee's
experience in examining reports shows that in abarrof countries other rights that aliens
should enjoy under the Covenant are denied to tiregme subject to limitations that cannot
always be justified under the Covenant

A.v. Audtralia, Human Rights Committee Communication No 560/1993Australia.
30/04/97. CCPR/C/59/D/560/1993

The author, a Cambodian asylum-seeker arrived strAlia and shortly thereafter applied for
refugee status. His asylum application was refasetlater ‘A’ appealed this decision and
was detained for over four years during his refugjatus was being determined. The author
arguednter alia that he had been detained arbitrarily within theaning of article 9(1).

The Committee concluded that:

“...the notion of “arbitrariness” must not be equatgth “against the law” but be interpreted
more broadly to include such elements as inappatgress and injustice. Furthermore,
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remand in custody could be considered arbitraryisfnot necessary in all circumstances of
the case, for example to prevent flight or intexfere with evidence: the element of
proportionality becomes relevant in this contegpdra. 9.2)

4.1.3 General Assembly Resolutions

Universal Declaration of Human Rights, 1948
Article 1 All human beings are born free and equal in digaitg rights. They are endowed
with reason and conscience and should act towarelswoother in a spirit of brotherhood.

Article 2 Everyone is entitled to all the rights and freed@®isforth in this Declaration,
without distinction of any kind, such as race, colsex, language, religion, political or other
opinion, national or social origin, property, bighother status. Furthermore, no distinction
shall be made on the basis of the political, jucigohal or international status of the country
or territory to which a person belongs, whethéeiindependent, trust, non-self-governing or
under any other limitation of sovereignty.

UN Body of Principles for the Protection of All Pesons under any form of Detention or
Imprisonment, 1988

Principle 5(1) These principles shall be applied to all persoitsimvthe territory of

any given State, without distinction of any kind¢ck as race, colour, sex, language,
religion or religious belief, political or other impon, national, ethnic or social origin,
property, birth or other status.

4.1.4 Economic and Social Council Resolutions

UN Standard Minimum Rules for the Treatment of Prisoners, 1977

Rule 6(1) The following rules shall be applied impartiallyhdre shall be no discrimination
on grounds of race, colour, sex, language, religiofitical or other opinion, national or
social origin, property, birth or other status.

(2) On the other hand, it is necessary to respectliggaus beliefs and moral

precepts of the group to which a prisoner belongs.

4.1.5 Other

Report of UN Special Rapporteur on the Human Rightof Migrants, Gabriela

Rodriguez Pizarro, E/CN.4/2005/85

Recommendations

Paragraph 75 The Special Rapporteur has strenuously promoteififzethat the only way to
halt the continuing deterioration in immigrantdusition, particularly that of illegal
immigrants, is to recognize the human rights of tiioup and apply the principle of non-
discrimination.
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4.2 Regional human rights standards

African [Banjul] Charter on Human and Peoples’ Rights, 1981

Article 2 Every individual shall be entitled to the enjoymaritthe rights and freedoms
recognized and guaranteed in the present Chartieowtidistinction of any kind such as race,
ethnic group, color, sex, language, religion, jpditor any other opinion, national and social
origin, fortune, birth or other status.

American Convention on Human Rights, 196%

Article 1(1) The States Parties to this Convention undertakesjpect the rights and freedoms
recognized herein and to ensure to all persongsuty their jurisdiction the free and full
exercise of those rights and freedoms, withoutdisgrimination for reasons of race, color,
sex, language, religion, political or other opiniaational or social origin, economic status,
birth, or any other social condition.

American Declaration of the Rights and Duties of Ma, 1948
Articlell All persons are equal before the law and haveigiines and duties established in
this Declaration, without distinction as to racex,danguage, creed or any other factor.

Arab Charter on Human Rights (revised), adopted bythe League of Arab States, 2004
Article 3 (1) Each State party to the present Charter undertakessure to all individuals
subject to its jurisdiction the right to enjoy thights and freedoms set forth herein, without
distinction on grounds of race, colour, sex, lamgyareligious belief, opinion, thought,
national or social origin, wealth, birth or phydioa mental disability.

European Convention on Human Rights and Fundamentafreedoms, 195t

Article 14 The enjoyment of the rights and freedoms set fortthis Convention shall be

secured without discrimination on any ground suslsex, race, colour, language, religion,
political or other opinion, national or social arig association with a national minority,

property, birth or other status.

%8 See also I-A Court HR, Gangaram Panday Case v. Sugirjadgment of January 21, 1994, in OAS doc.
OAS/Ser.L/V/NII.31, doc. 9, Annual Report of thedmAmerican Court of Human Rights 1994, p. 32, pdra.
%9 The principle of proportionality is incorporatettd European Community law by way of Article 3 o tEU
Amsterdam Treaty, which states: “Any action by @@mmunity shall not go beyond what is necessarglieae
the objectives of this Treaty”, and Protocol (38)tbe application of the principles of subsidiagtyd
proportionality annexed to the Treaty on the EuampEnion and to the Treaty establishing the Eunopea
Community explicitly refers to this: “(Each EU irtstiion) shall also ensure compliance with the pplecof
proportionality, according to which any action bg tCommunity shall not go beyond what is necessaaghieve
the objectives of the Treaty.” It also runs thrboulge caselaw of the European Court of Human Rigtaiismore
see e.g. Nicholas Emiliou, The Principle of Projporlity in European Law, A Comparative Study (Kluvii@aw
International, 1996)
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4.3 International refugee and asylum-seeker standards

1951 Geneva Convention Relating to the Status of Rigees

Article 31 (2) The Contracting States shall not apply to the mwms of such
refugees restrictions other than those which acessary and such restrictions shall
only be applied until their status in the countryeégularized or they obtain admission
into another country. The Contracting States siiliv such refugees a reasonable
period and all the necessary facilities to obtaimigsion into another country.

UNHCR Revised Guidelines on Applicable Criteria andStandards Relating to the
Detention of Asylum Seekers, 1999

Guideline 3. . In assessing whether detention of asylum-seekescesssary, account should
be taken of whether it is reasonable to do so amathver it is proportional to the objectives to
be achieved. If judged necessary it should onlyrposed in a non discriminatory manner
for a minimal period.

UNHCR ExCom Conclusion No. 22 (XXXII) — 1977, Treamnent of Asylum Seekers in
Situations of Large-Scale Influx

Paragraph [1(B)(2) ...[A]sylum seekers who have been temporarily adidifiending
arrangements for a durable solution should beeddeiat accordance with the following
minimum basic human standards:(e). There should be no discrimination on the grourfds o
race, religion, political opinion, nationality, aotwy of origin or physical incapacity
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5. Human Rights Standards — Standards
relating to particular groups

5.1 Children

5.1.1 International human rights standards

5.1.1.1 Treaties

UN Convention on the Rights of Child, 1990

Article 2(1) States Parties shall respect and ensure the gghferth in the present
Convention to each child within their jurisdictiarithout discrimination of any kind,
irrespective of the child's or his or her pareot'tegal guardian's race, colour, sex, language,
religion, political or other opinion, national, eib or social origin, property, disability, birth
or other status.

(2) States Parties shall take all appropriate measomssure that the child is protected
against all forms of discrimination or punishmenttbe basis of the status, activities,
expressed opinions, or beliefs of the child's pardagal guardians, or family members.

Article 3(1) In all actions concerning children, whether unalesh by public or private social
welfare institutions, courts of law, administratiaethorities or legislative bodies, the best
interests of the child shall be a primary consitiera

Article9 (1) States Parties shall ensure that a child shabb@eseparated from his or her
parents against their will, except when competatiiaities subject to judicial review
determine, in accordance with applicable law amt@dures, that such separation is
necessary for the best interests of the child. Sletérmination may be necessary in a
particular case such as one involving abuse oregegf the child by the parents, or one
where the parents are living separately and aideaisust be made as to the child's place of
residence.

(2)In any proceedings pursuant to paragraph 1 of bsent article, all interested parties shall
be given an opportunity to participate in the pemtiags and make their views known.

(3) States Parties shall respect the right of thelahiio is separated from one or both parents
to maintain personal relations and direct contatit aoth parents on a regular basis, except if
it is contrary to the child's best interests.

(4) Where such separation results from any actiorated by a State Party, such as the
detention, imprisonment, exile, deportation or bdatcluding death arising from any cause
while the person is in the custody of the State)radf or both parents or of the child, that State
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Party shall, upon request, provide the parents;hiid or, if appropriate, another member of
the family with the essential information concemthe whereabouts of the absent member(s)
of the family unless the provision of the infornwetiwould be detrimental to the well-being

of the child. States Parties shall further ensia¢ the submission of such a request shall of
itself entail no adverse consequences for the pé&¥ooncerned.

Article 20 (1) A child temporarily or permanently deprived of bisher family environment,
or in whose own best interests cannot be alloweadrt@in in that environment, shall be
entitled to special protection and assistance pgealby the State.

(2) States Parties shall in accordance with theionatilaws ensure alternative care for such
a child.

(3) Such care could include, inter alia, foster placaimeafalah of Islamic law, adoption or if
necessary placement in suitable institutions ferddwre of children. When considering
solutions, due regard shall be paid to the dediabi continuity in a child's upbringing and
to the child's ethnic, religious, cultural and lingtic background.

Article 22(1) States Parties shall take appropriate measusstoe that a child who is
seeking refugee status or who is considered aeefugaccordance with applicable
international or domestic law and procedures shdilgther unaccompanied or accompanied
by his or her parents or by any other person, vecappropriate protection and humanitarian
assistance in the enjoyment of applicable right$éosth in the present Convention and in
other international human rights or humanitariastrumments to which the said States are
Parties.

Article 37 States Parties shall ensure that:...

(b) No child shall be deprived of his or her libertyawfully or arbitrarily. The arrest,
detention or imprisonment of a child shall be imfmsmity with the law and shall be used
only as a measure of last resort and for the sétoafgpropriate period of time;

(c) Every child deprived of liberty shall be treatetihihumanity and respect for the inherent
dignity of the human person, and in a manner wtakRs into account the needs of persons
of his or her age. In particular, every child deed of liberty shall be separated from adults
unless it is considered in the child’s best intenes to do so and shall have the right to
maintain contact with his or her family through rempondence and visits, save in exceptional
circumstances;

(d) Every child deprived of his or her liberty shadive the right to prompt access to legal and
other appropriate assistance, as well as the tagtttallenge the legality of the deprivation of
his or her liberty before a court or other compgtenlependent and impartial authority, and
to a prompt decision on any such action.

5.1.1.2 General Assembly Resolutions

UN Body of Principles for the Protection of All Pesons under any form of Detention or
Imprisonment, 1988
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Principle 15(3) If a detained or imprisoned person is a juvenilesancapable of
understanding his entitlement, the competent aityhsinall on its own initiative undertake
the notification referred to in the present priheiggpecial attention shall be given to
notifying parents or guardians.

UN Rules for the Protection of Juveniles Deprivedfaheir Liberty, 1990

Rule 2 Juveniles should only be deprived of their libényaccordance with the principles and
procedures set forth in these Rules and in theedrdations Standard Minimum Rules for

the Administration of Juvenile Justice (The BeijiRgles)® Deprivation of the liberty of a
juvenile should be a disposition of last resort fordhe minimum necessary period and
should be limited to exceptional cases. The lepfithe sanction should be determined by the
judicial authority, without precluding the possityilof his or her early release.

Rule 4 The Rules should be applied impartially, withowatdimination of any kind as to race,
colour, sex, age, language, religion, nationapbljtical or other opinion, cultural beliefs or
practices, property, birth or family status, ethmicsocial origin, and disability. The religious
and cultural beliefs, practices and moral conceptke juvenile should be respected.

Rule 13 Juveniles deprived of their liberty shall not folyaeason related to their status be
denied the civil, economic, political, social oftawal rights to which they are entitled under
national or international law, and which are cornipatwith the deprivation of liberty.

Rule 14 The protection of the individual rights of juversilith special regard to the legality

of the execution of the detention measures shathisered by the competent authority, while
the objectives of social integration should be sediby regular inspections and other means
of control carried out, according to internatios@ndards, national laws and regulations, by a
duly constituted body authorized to visit the judesm and not belonging to the detention
facility.®*

Rule 18 The conditions under which an untried juvenildésained should be consistent with
the rules set out below, with additional specifioypsions as are necessary and appropriate,
given the requirements of the presumption of innoegthe duration of the detention and the
legal status and circumstances of the juveniles&lpgovisions would include, but not
necessarily be restricted to, the following:

(a) Juveniles should have the right of legal counsdllze enabled to apply for free legal aid,
where such aid is available, and to communicatelagly with their legal advisers. Privacy
and confidentiality shall be ensured for such comications;

(b) Juveniles should be provided, where possible, agjortunities to pursue work, with
remuneration, and continue education or training should not be required to do so. Work,
education or training should not cause the contionaf the detention;

60 Adopted by General Assembly resolution 40/33 of\@&ember 1985. Full text and commentary to the Rule
can be found at: http://www.unhchr.ch/html/menui8/ltbomp48.htm
®1 See also Rule 87 regarding respect for human gligni fundamental human rights.
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(c) Juveniles should receive and retain material$hf@ir leisure and recreation as are
compatible with the interests of the administratidjustice?

United Nations Standard Minimum Rules for the Administration of Juvenile Justice

(The Beijing Rules), 1985

Rule 13.1 Detention pending trial shall be used only as asuee of last resort and for the
shortest possible period of time.

13.3 Juveniles under detention pending trial shallmitéled to all rights and guarantees of the
Standard Minimum Rules for the Treatment of Prisselopted by the United Nations.

13.4 Juveniles under detention pending trial shall d&yetlseparate from adults and shall be
detained in a separate institution or in a sepaateof an institution also holding adults.

13.5 While in custody, juveniles shall receive caretection and all necessary individual
assistance - social, educational, vocational, pgdical, medical and physical - that they
may require in view of their age, sex and perstnali

15.1 Throughout the proceedings the juvenile shall ltaeeight to be represented by a legal
adviser or to apply for free legal aid where thiergrovision for such aid in the country.

15.2 The parents or the guardian shall be entitledattigipate in the proceedings and may be
required by the competent authority to attend tirethe interest of the juvenile. They may,
however, be denied participation by the competetitaity if there are reasons to assume
that such exclusion is necessary in the intereiiefuvenile.

17.1 The disposition of the competent [adjudicationfhauity shall be guided by the

following principles:

(a) The reaction taken shall always be in proportionanly to the circumstances and the
gravity of the offence but also to the circumstanaed the needs of the juvenile as well as to
the needs of the society;

(b) Restrictions on the personal liberty of the juleshall be imposed only after careful
consideration and shall be limited to the possihileimum;

62 Adopted by General Assembly resolution 45/1134Dkc 1990.
http://www.unhchr.ch/html/menu3/b/h_comp37.htm

See alsdRule 6 (right to interpreter); Rule 11 (definitioh‘juvenile’ and ‘deprivation of liberty’); Rule 19
(maintaining confidentiality of individual legal dmmedical records and those of disciplinary protegs); Rule
20 (prohibition against receiving juvenile at detem facility without valid commitment order); Ruki-23
(Complete and secure information on each juvendeived, reason for commitment, known health proklem
provision of information on admission, transfer aakkase to parents and guardians); Rule 24, 7pré8igion to
juveniles of rules governing the detention facjlityeir rights and obligations, and address ofatlithorities
competent to receive complaints); Rule 25 (undeditgnof organisation of the facility, goals and hmlology of
the care provided, disciplinary requirements, atitedl methods of seeking information and of making
complaints); Rule 28 (conditions must take accotijiveniles’ needs according to age, personaliy, sype of
offence and mental and physical health). Rule 2pdration from adults); Rule 31 (meeting requiretmie
health and human dignity); Rule 38 (right to edwndti Rule 44 (application of national and internasib
standards on child labour and young workers); R8lédligious rights); Rule 49-50 (preventive and eelial
medical care, examination by a physician upon asionisto record any prior ill-treatment); Rule 59-61
(communication with the outside world, right to@ae visitors); Rule 62 (opportunity to keep themssl
informed of the news); Rule 66 (extent and objestivkdisciplinary measures); Rule 72-74 (regulapétsion
and reports on facility and records by independentqualified personnel, including medical offigeend Rule
81, 85 (qualified personnel and training to camy their responsibilities effectively).
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(c) Deprivation of personal liberty shall not be impdainless the juvenile is adjudicated of a
serious act involving violence against another e of persistence in committing other
serious offences and unless there is no other ppate response;

(d) The well-being of the juvenile shall be the guglfactor in the consideration of her or his
case.

5.1.1.3 Other

Report of the Working Group on Arbitrary Detention on its visit to the UK on the issue
of immigrants and asylum seekers), E/CN.4/1999/63d4.3
Paragraph 37 Unaccompanied minors should never be detained.

Sub-Commission on the Promotion and Protction of Hman Rights Resolution 2002/23,
‘International Protection of Refugees’, 2002

Paragraph 4 [The Sub-Commission] encourages states to expltgmatives to detention
and to ensure that children under 18 are not dsdain

Report of UN Special Rapporteur on the Human Rightof Migrants, Gabriela

Rodriguez Pizarro, E/CN.4/2003/85

Paragraph 54 ...In particular, every child deprived of liberty dhae separated from adults
unless it is considered in the child’s best intenes to do so and shall have the right to
maintain contact with his or her family through rempondence and visits, save in exceptional
circumstances.

Recommendations

Paragraph 75 When [abolishing all forms of administrative ddten] is not immediately
possible, Governments should take measures toeeresspect for the human rights of
migrants in the context of deprivation of liberitycluding by:

(a) Ensuring that the legislation does not allow far tletention of unaccompanied children
and that detention of children is permitted onl\aaneasure of last resort and only when it is
in the best interest of the child, for the shortggtropriate period of time and in conditions
that ensure the realization of the rights enshrindie Convention on the Rights of the Child,
including access to education and health. Childreder administrative custodial measures
should be separated from adults, unless they c@iolmed with relatives in separate settings.
Children should be provided with adequate fooddbegland medical assistance and granted
access to education and to open-air recreatiotigltees. When migrant children are detained,
the United Nations Rules for the Protection of Juies Deprived of their Liberty and the
United Nations Standard Minimum Rules for the Adistiration of Juvenile Justice should be
strictly adhered to. Should the age of the miglkemin dispute, the most favourable treatment
should be accorded until it is determined whetlegsle is a minor;
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5.1.2 International refugee and asylum-seeker standards

UNHCR Revised Guidelines on Applicable Criteria andStandards Relating to the
Detention of Asylum Seekers, 1999

Guideline 6 In accordance with the general principle state@utieline 2 and the UNHCR
Guidelines on Refugee Childremjnors who are asylum-seekers should not be detaide

In this respect particular reference is made tddbevention on the Rights of the Child in
particular:

- Article 2 which requires that States take all swras appropriate to ensure that children are
protected from all forms of discrimination or pumisent on the basis of the status, activities,
expressed opinions, or beliefs of the child’'s ptreegal guardians or family members;

- Article 3 which provides that in any action takenStates Parties concerning children, the
best interests of the child shall be a primary @Brstion;

- Article 9 which grants children the right notlie separated from their parents against their
will;

- Article 22 which requires that States Partiegtagpropriate measures to ensure that minors
who are seeking refugee status or who are recatjrefegees, whether accompanied or not,
receive appropriate protection and assistance;

- Article 37 by which States Parties are requiredrisure that the detention of minors be used
only as a measure of last resort and for the sétaafgpropriate period of time.

Unaccompanied minors should not, as a generallvaléetained. Where possible they should
be released into the care of family members wheadly have residency within the asylum
country. Where this is not possible, alternativee@@rangements should be made by the
competent child care authorities for unaccompameawrs to receive adequate
accommodation and appropriate supervision. Resaldmmes or foster care placements
may provide the necessary facilities to ensure @reiper development, (both physical and
mental), is catered for while longer term solutians being considered.

All appropriate alternatives to detention shouldbasidered in the case of children
accompanying their parents. Children and their grincaregivers should not be detained
unless this is the only means of maintaining fanaityty.

If none of the alternatives can be applied andeStdb detain children, this should, in
accordance with Article 37 of the Convention onRights of the Child, be as a measure of
last resort, and for the shortest period of time.
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If children who are asylum-seekers are detainedrports, immigration-holding centres or
prisons, they must not be held under prison- lixeditions. All efforts must be made to have
them released from detention and placed in othmsramodation. If this proves impossible,
special arrangements must be made for living qusavtlbich are suitable for children and
their families.

During detention, children have a right to eduaatidhich should optimally take place
outside the detention premises in order to fatdithe continuation of their education upon
release. Provision should be made for their recneaind play which is essential to a child’s
mental development and will alleviate stress aadrtra.

Children who are detained, benefit from the sam@mim procedural guarantees (listed at
Guideliﬁr;e 5) as adults. A legal guardian or adveteruld be appointed for unaccompanied
minors.

UNHCR ExCom Conclusion No. 47 (XXXVIII) — 1987, Refigee Children

Paragraph (d) [The Executive Committee] stressed that all actaien on behalf of refugee
children must be guided by the principle of thetlierests of the child as well as by the
principle of family unity;

Paragraph (e) Condemned the exposure of refugee children toigdlygolence and other
violations of their basic rights, including througixual abuse, trade in children, acts of
piracy, military or armed attacks, forced recruihigoolitical exploitation or arbitrary
detention, and called for national and internati@téion to prevent such violations and assist
the victims;

UNHCR ExCom Conclusion No. 85 (XLIX) — Conclusion a International Protection
Paragraph (dd) Deploresthat many countries continue routinely to detaiylas-seekers
(including minors) on an arbitrary basis, for undpiolonged periods, and without giving
them adequate access to UNHCR and to fair procedardimely review of their detention
status; notes that such detention practices aom@igtent with established human rights
standards and urges States to explore more actildasible alternatives to detention;

UNHCR Agenda for Protection, 2002
States more concertedly to explore appropriatergltives to the detention of asylum-seekers
and refugees, and to abstain, in principle, frotaidéeng children.

83 An adult who is familiar with the child’s languagad culture may also alleviate the stress andnaaof being
alone in unfamiliar surroundings.
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5.2 Women

5.2.1 International human rights standards

5.2.1.1 Economic and Social Council Resolutions

UN Standard Minimum Rules for the Treatment of Prisoners, 1977

Rule 8. The different categories of prisoners shall be kegeparate institutions or parts of
institutions taking account of their sex, age, anahrecord, the legal reason for their
detention and the necessities of their treatmdmisT

(&) Men and women shall so far as possible be detainseparate institutions; in an
institution which receives both men and women thele of the premises

allocated to women shall be entirely separate;

Rule53(1) In an institution for both men and women, the jpéthe institution set aside for
women shall be under the authority of a responsildiman officer who shall have the
custody of the keys of all that part of the indtdn.

(2) No male member of the staff shall enter the pathefinstitution set aside for women
unless accompanied by a woman officer.

(3) Women prisoners shall be attended and supervidgdgnomen officers. This does not,
however, preclude male members of the staff, pdatity doctors and teachers, from carrying
out their professional duties in institutions ortpaf institutions set aside for women.

5.2.2 International refugee and asylum-seeker standards

UNHCR Revised Guidelines on Applicable Criteria andStandards Relating to the
Detention of Asylum Seekers, 1999

Guideline 8: Detention of Women

Women asylum-seekers and adolescent girls, espyettiase who arrive unaccompanied, are
particularly at risk when compelled to remain irtedttion centres. As a general rule the
detention of pregnant women in their final monthd aursing mothers, both of whom may
have special needs, should be avoided.

Where women asylum-seekers are detained they shewddcommodated separately from
male asylum-seekers, unless these are close fegtalyves. In order to respect cultural
values and improve the physical protection of wometietention centres, the use of female
staff is recommended.

Women asylum-seekers should be granted accesgaicaled other services without
discrimination as to their gender, and specifiwises in response to their special needs. In
particular they should have access to gynaecolbgr@hobstetrical services.
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5.3 Other vulnerable categories

5.3.1 International human rights standards

5.3.1.1 Other

Report of UN Special Rapporteur on the Human Rightof Migrants, Gabriela

Rodriguez Pizarro, E/CN.4/2003/85

Paragraph 50 Often elderly people, persons with disabilitieggnant women and ill people,
including the mentally ill, are detained withoutygrarticular regard for their conditions and
specific needs. It was reported that detentiorehasavy impact on pregnant women and their
children, as well as the elderly, disabled and adgnill. Pregnant women, for example, need
to have access to proper nutrition for the welledf the baby and to medical and support
service that are not available in detention faesit

Office of the High Commissioner for Human Rights Reommended Principles and
Guidelines on Human Rights and Human Trafficking,E/2002/68/Add.1

20 May 2002

Guideline 2, paragraph 6 Ensuring that trafficked persons are not, in angurhstances, held
in immigration detention or other forms of custody.

Guideline 4, paragraph 5 Ensuring that legislation prevents trafficked pessfrom being
prosecuted, detained or punished for the illegalittheir entry or residence or for the
activities they are involved in as a direct conggme of their situation as trafficked persons.

Guideline 6, paragraph 1 States and, where applicable, intergovernmentahand
governmental organizations, should consider: 1ukng, in cooperation with non-
governmental organizations, that safe and adeghaféer that meets the needs of trafficked
persons is made available. The provision of suelteshshould not be made contingent on the
willingness of the victims to give evidence in cimal proceedings. Trafficked persons should
not be held in immigration detention centres, ottetention facilities or vagrant houses.

5.3.2 International refugee and asylum-seeker standards

UNHCR Revised Guidelines on Applicable Criteria andStandards Relating to the
Detention of Asylum Seekers, 1999
Guideline 7: Detention of Vulnerable Persons
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Given the very negative effects of detention ongiigchological well being of those detained,
active consideration of possible alternatives sthauécede any order to detain asylum-
seekers falling within the following vulnerable egories listed:

¢ Unaccompanied elderly persons.

e Torture or trauma victims.

* Persons with a mental or physical disability.
In the event that individuals falling within thesategories are detained, it is advisable that
this should only be on the certification of a gfiedl medical practitioner that detention will
not adversely affect their health and well beimgadidition there must be regular follow up
and support by a relevant skilled professional.yTiest also have access to services,
hospitalisation, medication counselling etc. shaubecome necessary.

Guideline 9: Detention of Stateless Persons

Stateless persons, those who are not considete=iriationals by any State under the
operation of its law, are entitled to benefit frdme same standards of treatment as those in
detention generally. Being stateless and therefotdaving a country to which automatic
claim might be made for the issue of a travel daentnshould not lead to indefinite detention.
Statelessness cannot be a bar to release. Thaidgtauthorities should make every effort to
resolve such cases in a timely manner, includinguitih practical steps to identify and
confirm the individual's nationality status in orde determine which State they may be
returned to, or through negotiations with the couot habitual residence to arrange for their
re-admission.
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6. Standards and bodies cited in this guide

« African [Bangul] Charter on Human and Peoples' RigAfrican Charter)

« African Commission

« American Convention on Human Rights (American Caorios)

« American Declaration of the Rights and Duties oflMAmerican Declaration)

« Arab Charter on Human Rights (revised) (Arab Chiarte

» Basic Principles on the Role of Lawyers

- Body of Principles for the Protection of All Persaimder Any Form of Detention or
Imprisonment (Body of Principles)

- Committee on Economic, Social and Cultural Rights

« Committee on the Elimination of Racial Discrimircati

« Commission on Human Rights

« Convention against Torture and Other Cruel, InhuoraDegrading Treatment or
Punishment (Convention against Torture)

« Convention on the Rights of the Child

« Convention relating to the Status of Refugees (X88&eva Convention relating to
the status of refugees)

« Declaration on the Human Rights of Individuals \dne not Nationals of the
Country in which They Live

» (European) Convention for the Protection of HuméghE and Fundamental
Freedoms (European Convention)

» European Court of Human Rights (European Court)

+ Human Rights Committee

« Inter-American Commission on Human Rights (Inter&kman Commission)

- International Convention on the Elimination of Abrms of Racial Dis-crimination
(Convention against Racism)

- International Covenant on Civil and Political RiglftCCPR)

- International Convention on the Protection of thgh®s of All Migrant Workers and
Members of their Family (MWC)

« Principles of Medical Ethics relevant to the Rolddealth Personnel, particularly
Physicians, in the Protection of Prisoners and iDe¢s against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishr{idedical Ethics Principles)

» Protocol No.4 to the Convention for the Protectibiuman Rights and
Fundamental Freedoms (Protocol 4 to the Europeanée@ion)

- Special Rapporteur on the human rights of migrants

» Special Rapporteur on torture

« Standard Minimum Rules for the Treatment of Prissri8tandard Minimum Rules)

» Sub-Commission on the Promotion and Protectionwhéh Rights

«  Sub-Commission on the Promotion and Protection ioiokities

« UNHCR Executive Committee
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« UNHCR Revised Guidelines on Applicable Criteria &tdndards Relating to the
Detention of Asylum Seekers (UNHCR Revised detengjoidelines)

» UN General Assembly

« UN Rules for the Protection of Juveniles Deprivétheir Liberty

« UN Standard Minimum Rules for the AdministrationJoivenile Justice (The Beijing
Rules)

« Universal Declaration of Human Rights (Universateation)

« Vienna Convention on Consular Relations

«  Working Group on Arbitrary Detention
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