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Introduction*

The resettlement of a refugee to a third country from the country in which he or she first
sought asylum is one of the three durable solutions (voluntary repatriation, local integration,
and resettlement) that the office of the United Nations High Commissioner for Refugees
(UNHCR) is mandated to seek, in addition to its core function of providing international
protection to its persons of concern.

Academic studies on refugee resettlement under the auspices of UNHCR are largely
classified into three disciplinary approaches. One is a historical approach that examines the
evolution of UNHCR resettlement in the macro-political landscape®. The second approach is
anthropological and reveals the micro-politics most specifically related to the identification of
refugees for resettlement?. The third approach is to examine resettlement from a legal
viewpoint; only a few studies have been conducted from this perspective.’

One critique of UNHCR resettlement notes that it ‘lacks a clear definition and it has been
manipulated as a major tool for States to apply discretionary policies.”* In particular, the
resettlement of African refugees ‘has been shaped by the continuing tension between political
imperatives and humanitarian obligations.”” It is also noted that these three durable solutions
‘find loose support from legal instruments and are mainly derived from the regular practice of
states and international organisations.” Consequently, ‘they are embedded in a complex set of
political, economic, and strategic interests that often go far beyond humanitarian concerns on
refugees’ protection. 6

The UNHCR resettlement operates within a complex matrix of human rights, humanitarian
and political considerations. It is therefore essential that we carefully analyse the two
propositions that have been made: first, that there is no clear definition of resettlement, and
second, that resettlement has only loose support from legal instruments. There has been no
studies conducted that analysed the resettlement mechanisms in relation to legal frameworks.
Close examinations of the definition and the functions of resettlement would achieve more
clarity on the UNHCR resettlement.

* | wish to thank Johannes Van Der Klaauw and Yukiko Iriyama for their valuable comments on this paper. |
also express my gratitude to William Lipsit for his helpful advice on the first draft.

' Troeller 2002, 1991; Bessa 2009.

2 See for example: Sandvik 2011; Jansen 2008; Horst 2006

® The legal approach is often subsumed in the analysis of policies, noting that they are imbedded in international
and domestic landscapes. Stanvic (2011) has made one such attempt, focusing particularly on the resettlement of
refugees from Africa.

* Bessa 2009

> sandvik 2010

® Bessa 2009



This paper aims to clarify the UNHCR resettlement first by seeking legal justification to its
definition and functions (section 2). Second, by identifying the area of legal disjuncture in the
resettlement process and the importance of legal support for resettlement practices to function
fully as a tool for international protection (section 3) in the European context. Third, this
paper proposes future areas of research focusing on legal aspects of resettlement (section 4).

The definition and functions of resettlement
The UNHCR Resettlement Handbook’ presents the following definition of resettlement:

Resettlement involves the selection and transfer of refugees from a State in which they
have sought protection to a third State which has agreed to admit them — as refugees —
with permanent residence status. The status provided ensures protection against
refoulement and provides a resettled refugee and his/her family or dependants with
access to rights similar to those enjoyed by nationals. Resettlement also carries with it
the opportunity to eventually become a naturalized citizen of the resettlement country.

Furthermore, resettlement serves three equally important functions®:

First, it is a tool to provide international protection and meet the special needs of
individual refugees whose life, liberty, health or other fundamental rights are at risk in
the country where they have sought refuge.

Second, it is a durable solution for larger numbers or groups of refugees, alongside the
other durable solutions of voluntary repatriation and local integration.

Third, it can be a tangible expression of international solidarity and a responsibility-
sharing mechanism, allowing States to help share responsibility for refugee protection,
and reduce problems impacting the country of asylum.

The aforementioned definition of resettlement is indeed a description of the process and
conditions of resettlement. However, the definition is simultaneously closely tied to the three
functions of resettlement that are defined thereafter. Correspondingly, one way to resolve the
possible ambiguity of resettlement is to analyse the definition in light of these functions of
resettlement.

The definition of resettlement starts with a sentence that ‘[r]esettlement involves the selection
[...] of refugees’. The ‘selection’ of refugees starts with the UNHCR identifying refugee
resettlement applicants based on protection principles and therefore provides international
protection which falls under the first function of resettlement. Resettlement countries then
conduct their own selections. The ‘transfer of refugees from a State in which they have
sought protection to a third State’ is a physical relocation process. The resettlement countries
must have agreed to ‘admit them as refugees’, and this implies they must have a shared
definition with the UNHCR of who is a refugee. The phrase ‘with permanent resident status’
implies that the refugees will have certain rights and protections such that ‘[protect] against
refoulement and provides a resettled refugee and his/her family or dependants with access to

" UNHCR 2001a; the handbook was then revised in 2004, and the most recent revision was made in July 2011.
8 Ibid. (emphasis added)



rights similar to those enjoyed by nationals.” The resettlement countries must provide
resettled refugees with ‘the opportunity to eventually become a naturalised citizen’ which is
precisely why resettlement can be viewed as offering refugees durable solution which is the
second function of resettlement. Finally (third function of resettlement), resettlement ‘can be
a tangible expression of international solidarity’ and can ‘share responsibility for refugee
protection, and reduce problems impacting the country of asylum’ through the relocation of
refugees. The following sections closely examine these functions of resettlement.

The selection of refugees and resettlement needs — an international protection tool

Each refugee resettlement application must normally include a Resettlement Registration
Form (RRF).° The RRF is the primary document that the UNHCR submits to resettlement
countries and it contains information on resettlement needs and refugee status of individual
refugee applicants. The UNHCR Resettlement Handbook states that the information
presented on the RRF must be of high quality for a resettlement application to be
successful.’® The UNHCR RRF, as the main document required in resettlement cases, has a
two-part structure. The first component presents the refugee applicant’s refugee claim* and
the UNHCR’s conclusion on the individual’s refugee status in relation to the 1951 Refugee
Convention. The second component describes the applicant’s need for resettlement which
forms the basis for the UNHCR to identify refugees for resettlement.

Since the 1990s, the UNHCR has strengthened protection functions of resettlement which
resulted in more streamlined identification of resettlement applicants. In particular, the
UNHCR resettlement policy has developed significantly since the turn of the millennium,
impacting the resettlement programme both qualitatively and quantitatively. The UNHCR has
made rigorous efforts to streamline resettlement case identification as a vital protection tool
and to improve its resettlement management and planning apparatus. As a result, resettlement
has become a protection tool that identifies categories of individuals who are in need of
resettlement as a long-term solution.

The most frequently applied UNHCR resettlement category is the Legal and/or Physical
Protection Needs. The Resettlement Handbook (2011a:248) defines that a refugee’s situation
must meet one or more of the following conditions to qualify for this category.

- immediate or long-term threat of refoulement to the country of origin or expulsion
to another country from where the refugee may be refouled;

- threat of arbitrary arrest, detention or imprisonment;

- threat to physical safety to fundamental human rights in the country of refuge,
rendering asylum untenable.

While it is the responsibility of any contracting State to provide international protection to
refugees, it is widely accepted that the UNHCR has a responsibility to monitor and intervene,
if necessary, to ensure that such protection is provided. The ‘immediate or long term threat of
refoulement to the country of origin or expulsion to another country from where refugee may

® The UNHCR Group Resettlement methodology is exceptional to this requirement of individual RRFs (ibid:
233)

'Y UNHCR 2011a: 335

1 Non-refugee stateless person could be considered for resettlement.
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be refouled’,™ i.e., a breach of Articles 33 and 32 of the 1951 Refugee Convention, is one of
the scenarios requiring legal and physical protection. This category is inclusive of other
situations in which basic human rights are at risk, contrary to, inter alia, Article 26 (freedom
of movement), the restriction of which often results in arbitrary arrest, detention or
imprisonment; Article 16 (access to courts); and threats to physical safety and basic human
rights, also enshrined in the International Bill of Rights, thus rendering asylum an untenable
result.

The UNHCR also identifies Survivors of Violence and/or Torture as a resettlement category
based on the understanding that ‘[r]efugees who have survived torture or violence may have
specific needs that warrant resettlement consideration because the trauma they have endured

may have a serious detrimental effect on their mental and physical well-being’.*®

If we seek to understand the detrimental effects of trauma that constitute the basis of this
category, we can look to Article 1C (5) of the 1951 Refugee Convention. The 1951 Refugee
Convention presents the conditions under which a refugee ceases to be a refugee. Article 1C
applies to nationalities whose reasons for becoming a refugee have ceased to exist. However,
Article 1C (5) excludes individuals who ‘may have been subjected to very serious
persecution in the past and will not therefore cease to be a refugee, even if fundamental
changes have occurred in [their] country of origin’, commenting that ‘it is frequently
recognized that a person who — or whose family — has suffered under atrocious forms of
persecution should not be expected to repatriate. Even though there may have been a change
of regime in his country, this may not always produce a complete change in the attitude of the
population, nor, in view of is past experiences, in the mind of the refugee’ ¥ This
resettlement category was established based on the understanding that repatriation is not
generally an appropriate solution for survivors of severe violence and/or torture for the same
reason.

In addition, the Resettlement Handbook explains that ‘[t]he situation in the country of asylum
may not be conducive to effective support (due to, for example the inaccessibility of
appropriate health care, counselling services or stability) and may compound the trauma.’*®
Resettlement is therefore a viable solution for survivors of violence and/or torture because
they are not to be expected to repatriate to their countries of origin and because mental health
and medical support mechanisms will be more available to them in resettlement countries
than in their countries of asylum.

The Women and Girls at Risk resettlement category has elements of the Physical and/or Legal
Protection Needs and Survivors of Violence and/or Torture categories with an obvious
emphasis on gender-specific needs.*°

- she faces precarious security or physical protection threats as a result of her gender;

- she has specific needs arising from past persecution and/or traumatization;

- she faces circumstances of severe hardship resulting in exposure to exploitation and
abuse, rendering asylum untenable;

- there has been a change in the social norms, customs, laws and values resulting in the

12 UNHCR 2011a
13 1bid. 250

1% UNHCR 2011b
15 1bid. : 250

18 |bid. : 265



suspension of or deviation from traditional protection and conflict resolution. This
places the refugee woman or girls at such risk that it renders asylum untenable.

This category addresses the special needs of women and girls, particularly the ‘victimization
and stigmatization of women survivors of rape, abuse, or other forms of violence’, which is
not uncommon, particularly in traditional societies, and can require the immediate removal of
the individual in question. This category also addresses domestic violence as a potential
reason for resettlement because domestic violence may require a change in location for
security reasons. Past persecution and trauma are one of the reasons a woman may be
submitted for resettlement under this category: ‘Very often, refugee women who have already
been severely traumatized in their country of origin are more vulnerable to being re-
traumatized. Latent psychological effects of past torture or trauma, coupled with adverse
circumstances in the country of refuge, are likely to exacerbate their state of mental health.
Such women may require mental psychological or social counselling or rehabilitation or
qualified medical care for any meaningful recovery, and such opportunities may not be
readily available in the country of refuge.”*’

While resettlement categories are based on the present situation of the refugee, one of the
categories, the Lack of Foreseeable Alternative Durable Solutions, is ‘future-oriented.’*® It
balances the quality of asylum in a given country at a given moment against the prospects of
enhancing asylum and prospects of local integration or voluntary repatriation within a
foreseeable time frame.”*®. Many indicators of whether refugees have meaningful prospects
of local integration in the country of refuge are a de facto manifestation of the values
enshrined in the 1951 Refugee Convention. According to the Resettlement Handbook,? the
indications for prospects of local integration include legal, social and economic protection;
issuance of work permits; the inclusion of refugees in local apprenticeship schemes; the
significant number of marriages between refugees and members of the local population; and
the inclusion on the part of the authorities to grant citizenship to refugees of a specific
nationality/category.

As the UNHCR Resettlement Handbook states, the length of stay and prospects for
integration are key elements for consideration as a resettlement submission category because
“[p]rotracted stays in refugee camps (formally defined as five years or more) can increase the
risks to which refugees may be exposed, and have negative consequences. Refugee children
and adolescents born in the country of refuge that have never known any other environment
(refugee camp, urban area) nor seen their homeland are particularly affected. Given their

s 9921

overall situation, these children/adolescents are at risk of becoming a ‘lost generation’.

The aforementioned four reasons for resettlement are most frequently applied to refugees
who are identified and submitted by the UNHCR for resettlement. In 2011, 95 per cent of
total resettlement case submissions by the UNHCR were made under these categories (Legal
and/or Physical Protection Needs, 46 per cent; Lack of Foreseeable Alternative Durable
Solutions, 21 per cent; Survivor of Violence and/or Torture, 18 per cent; and Woman and
Girls at Risk, 10 per cent; 2013 GRN). Other resettlement categories such as Medical Needs,
Family Reunification and Children and Adolescents at Risk address resettlement needs of

7 1bid. : 267

8 1bid. : 288

B 1hid.

2 |pid. : 290-291
2 |pid. ; 291.



life-saving medical interventions, reunification of family members and special needs of
minors in which resettlement may be the best solution.

In analysing resettlement in relation to the 1951 Refugee Convention, it is important to
conclude that resettlement categories are intimately linked to the rights enshrined in the 1951
Refugee Convention.

The transfer of refugees from a State in which they have sought protection to a third State

The first form of resettlement was foreseen as early as the 1936 and 1938 Refugee
Conventions; at that time, refugee agencies assumed that ‘there was little likelihood that
refugees would be accommodated in the first asylum country’ and ‘[u]nder these
arrangements, most persons recognized as refugees were instead expected to resettle in
overseas states.”?” The Statute of the Office of the UNHCR, under the Chapter Il, 9, stipulates
the responsibility of the office that ‘[t]he High Commissioner shall engage in such additional
activities, including repatriation and resettlement, as the General Assembly may determine,
within the limits of the resources placed at his disposal.’

The Statute of the UNHCR refers to resettlement in its Chapter II, 8 () ‘Endeavour to obtain
permission for refugees to transfer their assets, especially those necessary for their
resettlement’ as a part of the protection functions of the High Commissioner for Refugees.
The General Assembly Resolution 428 (v) of 14 December 1950 asks for Governments to co-
operate with the High Commissioner of his function 2.(g) Permitting refugees to transfer their
assets and especially those necessary for their resettlement.

The 1951 Refugee Convention upholds the value of resettlement and its legitimacy through
Article 30 (1), States’ obligation to permit refugees to transfer assets to the country to which
they have been admitted for the purpose of resettlement and (2) States to give sympathetic
consideration to the preceding clause (1), and Article 31 (2) States’ obligation to allow
refugees a reasonable period and all the necessary facilities to obtain admission into another
country. Articles 30 and 31 assure that individual refugees are legally entitled to devise their
own resettlement solutions.® Articles 30 and 31 of the 1951 Refugee Convention stipulate the
host Government’s responsibility to assure refugees the rights to transfer assets and the time
to make arrangements for the purpose of resettlement.

State agrees to admit them — as refugees — with permanent residence status... eventually
become a naturalised citizen - A durable solution tool

The 1951 Refugee Convention obligations on States do not emerge until a refugee is
physically in the territory. Accepting a refugee for resettlement who is still in a first country
of asylum does not in theory trigger the obligations of the country of resettlement until the
refugee arrives in its territory. The definition of resettlement, however, stipulates that a
country that has agreed to admit refugees shall accord them a permanent resident status** and
that status ensures protection against refoulement and provides a resettled refugee and his or
her family members or dependants with access to rights similar to those enjoyed by

%2 Hathaway 2005: 964
2 |pid. : 965
2 UNHCR 2011a



nationals®. Resettlement in this manner materializes a situation in which the refugee is
transferred to a country in which he or she becomes a permanent resident®® and, moreover, is
eventually offered realistic legal provisions to become a naturalized citizen.?’ In other words,
the opportunity to eventually become a naturalized citizen of the resettlement country is
integral in the resettlement process.

The General Assembly Resolution 428 (V) (14 December 1950) that adopted the UNHCR
Statute calls upon Governments to co-operate with the UNHCR in ‘Promoting the
assimilation of refugees, especially by facilitating their naturalization’ (2. (e)).

In the European context, in particular, this States’ obligation is formulated in Article 6(4)(g)
of the European Convention on Nationality, according to which each State party ‘shall
facilitate in its international law the acquisition of its nationality for !] stateless persons and
recognized refugees lawfully and habitually resident on its territory.’

Article 34 of the 1951 Refugee Convention sets out the obligation of States to endeavour to
offer this durable solution to refugees.

Article 34. Naturalization

The Contracting States shall as far as possible facilitate the assimilation and
naturalization of refugees. They shall in particular make every effort to expedite
naturalization proceedings and to reduce as far as possible the changes and costs of
such proceedings.

Naturalization has an important consequence with respect to the 1951 Refugee Convention.
The international protection needs cease when its surrogate functions are no longer required
and when the normal safeguards of national protection are secured and provided. One of the
five scenarios in which such a transformation of legal status occurs is when a refugee has
acquired a new nationality (Article 1C(3)). This provision does not specify where the new
nationality is acquired: that is, from his/her country of first asylum or a third country.
Resettlement assures a durable status to refugees; to this end, Article 34 is material.*

% In particular, ‘[b]ecoming a citizen bespeaks a qualitatively distinct level of acceptance of the refugee by the
host state. Once a citizen, not only is the refugee guaranteed the right to remain and to enjoy basic rights as
required by the Refugee Convention and general norma of international human rights law, but he or she is
entitled also to take part as an equal in the political life of the country’ (Hathaway 2005: 979).

%% Some resettlement countries offer refugee status; other resettlement countries offer permanent residency to
refugees when they accept refugees for resettlement.

2T At this point, the distinction between convention status and subsidiary protection status appear to become
blurry to the fact that the former entails residency and a more permanent status. The UNHCR concludes by
reaffirming that the post-resettlement integration of both convention and subsidiary protection refugees as a
durable solution is an important part of the States’ commitment under the 1951 Convention (UNHCR 2007).

28 UNHCR 2007

# |t should be noted, however, that Article 34 does not include non-derogable right in the way that Articles 1, 3,
4, 16(1) and 33 do. The article is not presented as a strong obligation in the sense that ‘[I]t neither requires that
state parties ultimately grant their citizenship to refugees, nor that refugees accept any such offer made to them’
(Hathaway 2005, reference omitted).



While Article 34 is not a non-derogable right in the way that Articles 1, 3, 4, 16(1) and 33 are.
The article is also not presented as a strong obligation in the sense that ‘[I]t neither requires
that state parties ultimately grant their citizenship to refugees, nor that refugees accept any
such offer made to them.”*® However, in the definition of resettlement, the provision of
Avrticle 34 is worded more strongly. It in fact is a precondition for a State to accept a refugee
for resettlement because it assures the durable solution function of resettlement.

International Responsibility Sharing

Frequently used resettlement needs categories such as Legal and/or Physical Protection
Needs, Survivor of Violence and/or Torture, Women and Girls at Risk emerged because there
are unmet needs and unsecured rights in the first countries of asylum which would be better
fulfilled in resettlement countries. The Lack of Foreseeable Alternative Durable Solutions
category is applied when a first country of asylum does not envision the assimilation or
naturalization of refugees as a promising solution in the foreseeable future. This solution can
be provided by another country, i.e. by a resettlement country. The 1951 Refugee Convention
Article 34 ‘is predicated on a recognition that a refugee required to remain outside his or her
home %cl)untry should at some point benefit from a series of privileges, including political
rights.’

One of the functions of resettlement is international responsibility sharing in which countries
have agreed on the benefit of the use of resettlement to alleviate each other’s burdens and to
reduce the problems affecting the countries of first asylum.? Thus far, the responsibility
sharing mechanism has concretely involved resources and spaces required to provide asylum.
In fact, the responsibility sharing function of resettlement should not be viewed as limited to
physically relocating refugees and providing asylum.

It is important to note that the rights afforded to refugees by resettlement countries are often
more generous than the rights offered by many of the first countries of asylum in which the
majority of world’s refugees reside. The transfer of refugees under the resettlement
programme fundamentally rests on the promise of better rights. Therefore, there are clear
reasons to consider resettlement as realising the values enshrined in the 1951 Convention.

The justifications for the selection and transfer of refugees are rooted in the 1951 Refugee
Convention and fall under the statutory responsibilities of the UNHCR, first, as an agency
that provides international protection and second, as one that provides assistance with the
transfer of assets and with permit applications. There is no controversy regarding these
activities.

Determination of refugee status

An element of the definition of UNHCR resettlement that requires careful attention is the
phrase ‘State (which has) agreed to admit them — as refugees —’. Determining who is a
refugee is not as straightforward as determining the need for resettlement: while it is solely at
the UNHCR’s discretion to conclude on the need for resettlement, resettlement countries

% Hathaway 2005 (reference omitted)
3 1bid. ; 98l
%2 UNHCR 2003a



conduct double-screening to determine the refugee status in order to make admission
decisions. This double screening practice concentrates on the eligibility determination of
refuggg status and it also includes non-prejudicial requirements the resettlement country may
have.

Various refugee categories in resettlement

Refugees recognized by the UNHCR pursuant to its mandate can be considered for
resettlement. It is a precondition for a resettlement consideration that the applicant is
determined to be a refugee by the UNHCR. *** The boundary of mandate refugee definition
is broader than that of the 1951 Refugee Convention. The Resettlement Handbook notes that
‘it is also important to be aware that many resettlement States restrict their resettlement
programmes to refugees recognized under the 1951 Convention. Therefore, the prospects for
resettlement are, in reality, often more limited for refugees recognized by UNHCR under one
of the broader refugee definitions.’ % As a result, UNHCR staff must ‘seek to identify the
basis for eligibility under the 1951 Convention wherever possible.” '

Indeed, the single most frequently considered eligibility criterion for the traditional European
resettlement countries® to make a resettlement admission decision is the Convention refugee
status. ** Some countries make it a requirement that this status determination must be
conducted at the same standard applied to adjudicate asylum application in those countries
(Denmark, Finland, Netherlands, Norway, Sweden and the United Kingdom). There are also
special provisions within their respective frameworks for lowering the admission threshold in
cases of critical illness (Denmark), in situations in which resettlement yields strategic impacts
(Norway), or when the UNHCR’s assessment of refugee status is simply accepted (United
Kingdom).

* Family size, health status, educational or professional background and religion are the factors that some of the
resettlement countries apply to screen resettlement application.

% Exceptions can be made for non-refugee stateless persons for whom resettlement is considered the most
appropriate durable solution, and also for the resettlement of certain non-refugee dependent family members to
retain family unity (UNHCR 2011a).

® UNHCR 2011a

% Ibid.

¥ Ibid.

% Traditional European resettlement countries are Sweden, Norway, Finland, Denmark, Netherlands and
Switzerland. Other traditional resettlement countries are the USA, Canada, Australia and New Zealand. In more
recent years, new countries such as the UK, Ireland and Brazil have initiated regular resettlement programmes.
% According to the Country Chapters annexed to the UNHCR Resettlement Handbook (2004a and 2011a) and
according to the information that has been made available by the respective resettlement countries’ adjudicating
ministries on their websites (Danish Immigration Service: http://www.udlst.dk; Swedish Migrationsverket:
http://www.migrationsverket.se; Finnish  Directorate of Immigration: http://www.uvi.fi; Norwegian
Utlendingsdirektoratet: http://www.udi.no; Icelandic Directorate of Immigration: http://www.utl.is (last visited
16 Jan. 2012).
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A progressive development occurred in the European asylum system during the early 2000s*:
the newly emerged subsidiary protection scheme which the UNHCR was deeply involved in**
resulted in the expansion of the legally permissible range of refugee admission, including
through resettlement. This broadened interpretation of the 1951 Refugee Convention was no
doubt a breakthrough for both on-shore asylum and resettlement because it expanded the
legal basis for admitting refugees who otherwise may have been considered ineligible under
the 1951 Refugee Convention definition, including prima facie refugees or refugees in
protracted situations.*?

At the same time, the act of granting separate subsidiary protection declares that the person is
not a refugee in the sense of the word that is advanced by the 1951 Refugee Convention.* In
attempting to justify more egalitarian treatment for those granted subsidiary protection
category, scholars have attempted to advocate broadening the definition of refugees that is
presented in the 1951 Refugee Convention. These developments reveal that the application of
the Convention is subject to interpretation and that there is no single right answer, as is the
case with laws in general.

McAdam advocates that ‘under international law, beneficiaries of protection, whether as
Convention refugees or otherwise, are entitled to an identical status’**. In her argument, she
traces the origin of granting the same status to those fleeing situations of armed conflict and
communal violence in Article 1A (1)* of the Refugee Convention.*® It is significant in her
view that the 1951 Refugee Convention does recognize all previous refugee definitions as
giving rise to Convention status:

Although eligibility under Article 1A(1) is retrospective, the fact that the Convention
recognizes all previous refugee definitions as giving rise to Convention status is
significant, since they typically protected victims of armed conflict or communal
violence. The incorporation of these definitions necessarily broadens the Convention’s
conceptual basis of protection ... [and] makes it more difficult to justify differential
treatment for persons seeking complementary protection on similar grounds.*’

In contrast to McAdam’s reliance on the preceding Conventions to read the 1951 Refugee
Convention and recognize a broader category of refugees, the UNHCR Director of

“* The 1997 Treaty of Amsterdam provided a detailed legal basis for the harmonization of common asylum and
immigration policies among the EU member states. One of the four legal instruments that serves as a foundation
for the common European asylum system, the Council Directive 2004/83/EC of 29 April 2004, also known as
the Qualification Directive, sets out minimum standards for the qualification and status of third-country
nationals or stateless persons as refugees or as persons who otherwise need international protection. This
Directive is significant because it established the criteria and distinctive rights for Convention refugees and
those who qualify for subsidiary protection status.

1 The UNHCR was deeply involved in the discussions on the creation of the European Union (EU) common
resettlement programme: See UNHCR 2009b

“2 European Council on Refugees and Exiles (ECRE) 2005

** The set of rights granted to refugee category and subsidiary protection category are different. It has
implications to resettled refugees but this topic is beyond the scope of the current paper.

*“ McAdam 2006

“® Article 1A (1) extends the benefits of the 1951 Convention to any person who ‘[h]as been considered a
refugee under the Arrangements of 12 May 1926 and 30 June 1928 or under the Conventions of 28 October
1933 and 10 February 1938, the Protocol of 14 September 1939 or the Constitution of the International Refugee
Organization (1951 Refugee Convention)’.

“® Melander 2006 in McAdam 2006

" McAdam 2005
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International Protection, Turk interprets the 1951 Refugee Convention to be visionary and to
have an inherent potential for inclusivity:

The drafters of the 1951 Convention were visionary. For them the refugee notion based
on a well-founded fear of persecution was adequate to cover all those in need of
international protection owing to a rupture with their country of origin. The definition
was meant to distinguish persons who could not safely return to or obtain the protection
of their country because of the political situation there — refugees — from others who
did not require international protection. There is no identification of any intention to
single out a special class of refugees as more deserving of protection than others. The
“broad definition” adopted was understood to cover “all refugee”. For UNHCR, it
has always been understood that the refugee definition was meant to have an inclusive
meaning, rather than a restrictive one, in accordance with the fundamental objective of
providing international protection to all who need it. This background is important
when discussing persons in need of international protection, including beneficiaries of
subsidiary protection. And it is against this background that we in UNHCR view our
global responsibilities, including our supervisory role, which incidentally is not reduced
to the 1951 Convention and 1967 Protocol, but instead covers all conventions for the
protection of refugees, including, arguably, the EU asylum instruments.*®

Many of the resettlement countries' asylum adjudication must remain consistent with national
and regional legislation derived from the 1951 Refugee Convention and refugee claims are
subjected to a double screening procedure by the UNHCR and country of resettlement during
the resettlement process. Under the current processing mechanisms, UNHCR recognized
refugees may be granted different status by the different authorities involved in the
resettlement process. Refugee applicant identified for resettlement may not be found eligible
for the Convention refugee status in the eyes of resettlement countries, even though the
UNHCR have confirmed the eligibility under the 1951 Refugee Convention. Similarly,
refugees accorded the 1951 Refugee Convention status by their countries of asylum may not
be granted the same status by their countries of resettlement. Refugees who fled generalized
violence may be determined to simultaneously meet the 1951 Convention grounds by the
UNHCR, but they may not be accorded the same status when resettled; they may be granted
subsidiary protection instead.

Controlling resettlement admission

Most of the European resettlement countries exercise their discretionary power to place
selection criteria in addition to the refugee applicants’ refugee status. These additional
selection criteria are guided by the countries’ domestic interests and desire t0 manage
resettlement. On the one hand, resettlement countries apply humanitarian considerations in
certain cases (such as family ties, vulnerable women), just as they do in domestic asylum
situations. In some instances, resettlement countries express preferences in accepting women
and girls at risk, refugees with acute protection needs and medical needs.

On the other hand, nationality, family size, educational background, work experiences, and
health status of refugees are often applied as preconditions. Countries such as Denmark and
the Netherlands expressively make reference to integration prospects (language skills,

8 UNHCR 2009a
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education background, work experience, family situation, network, age, and motivation) as an
important element of admission considerations. Many other countries also consider these
elements when assessing resettlement cases.

Resettlement countries are thus able to manage the profiles of in-coming refugees through
resettlement. Non prejudicial requirements are reflective of the countries’ migration policies.
Logistical limitations such as available housing in resettlement countries also necessitate
specific requirements. This is an area in resettlement where the humanitarian and protection
functions are obscured in the absence of a governing legal framework.

It in fact is a challenge associated with resettlement that the protection and other special
needs, which are the basis of the identification of resettlement applicants to be prioritized by
the UNHCR over millions of others, are not the legal basis for the resettlement countries to
accept applicants for resettlement. An applicant who is identified by the UNHCR to have
compelling resettlement needs may be declined for resettlement when he or she fails to meet
the refugee admission criteria of the resettlement country.*® The most appalling scenario is
that the refugee applicant is denied resettlement admission owing to non-prejudicial reasons.
If the resettlement process operates without shared legal standards, the opportunity for the
UNHCR refugees whom the UNHCR has confirmed their needs to achieve this durable
solution could be jeopardised.

The rejection of a resettlement application based on refugee status, which the UNHCR has
endorsed to meet the 1951 Refugee Convention standards, implies that the country does not
share the same interpretation of the 1951 Refugee Convention as the UNHCR. In other cases,
refugees may be found inadmissible for non-prejudicial reasons such as lacking integration
prospects.®® The former issue challenges the UNHCR’s ‘supervisory role’>! and the latter
questions whether the humanitarian features of resettlement admission are respected above
domestic migration-led interests. This disjuncture may sometimes be overlooked, partially
because resettlement does provide a durable solution to tens of thousands of refugees.

Areas for future research

It has been validated in this paper that the UNHCR resettlement is a tool for achieving the
values enshrined in the 1951 Refugee Convention. The definition and functions of the
UNHCR resettlement have roots in legal instruments and the UNHCR’s protection mandate.
However, the very refugee eligibility criteria or the boundaries of international protection are
subject to interpretation and continuous debate. The definition of a refugee and the
resettlement countries’ obligations to accept ‘all refugees’ are rooted in the broader debate on
the scope of the 1951 Refugee Convention. Resettlement countries select from among the
refugee applicants chosen by the UNHCR for resettlement and some of their selection criteria
appear arbitrary in view of the international protection doctrine.

In order for the UNHCR resettlement to achieve full functionality as a protection tool, a
pertinent topic of research for the UNHCR will be the legal aspects of resettlement, which
has seemingly been insufficient or absent. Based on the foregoing arguments in this paper,
two areas are identified to merit further investigation:

* |t also includes national security concerns.
*0 Resettlement countries also reject resettlement applications for national security reasons.
> Tiirk 2001, 2002
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The UNHCR and the States jointly adopted the Agenda for Protection, which Goal 1
Objective 6 and 7 testify to the UNHCR’s attempts to harmonise the interpretation of the
1951 Convention with the relevant developments in refugee law. Efforts must continue to
achieve conceptual and practical equality for all refugees and whose resettlement the
UNHCR supports. In the context of in land asylum, Turk has recommended the ‘UNHCR’s
active and meaningful involvement in regional harmonisation efforts’ as ‘an important way to
resolve differences of interpretation on disputed concepts’.52 The UNHCR resettlement is a
global enterprise which refugees are resettled far beyond regional boundaries. In the context
of resettlement, harmonization efforts will include bridging the scopes of regional legal
instruments.>® A closer evaluation of resettlement cases with a focus on refugee status in the
country of asylum and in the country of resettlement would provide valuable insights into the
diverse application of international protection doctrine.

Another area for future research is domestic legislation on resettlement.>* A comparative
analysis on resettlement practices between the resettlement countries who have domestic
legislation on resettlement and those countries who do not will provide insights in to the
correlation between the domestic legislation and the protection value of resettlement.”® A
close examination of domestic legislations governing resettlement would reveal its
relationships with the respective country’s migration policies.

Conclusion

It has been pointed out that resettlement has no clear definition and it lacks clear legal support
and it has often been ‘manipulated’ in the best interests of the States. This paper proves that
resettlement does have legal foundations but the application of the very legal instrument is
subject to various interpretations.

This paper proved that each step in the resettlement process has foundations in a legal
framework. The identification of refugees for resettlement is guided by the protection
mandate of the UNHCR and the 1951 Refugee Convention. A close examination of the
UNHCR resettlement categories have revealed that resettlement is a tool for the better
realization of the rights enshrined in the Convention, some of which are fundamental (e.g.,
Article 33). Providing assistance to facilitate the transfer of refugees for resettlement is a
statutory responsibility of the UNHCR and an obligation of the contracting States. Finally,
providing a durable solution for refugees is an obligation that is expressed in Article 34 of the
1951 Refugee Convention which has even more significance for protracted refugees who
have endured refugee status for a long period. The role that resettlement countries play by
offering a durable resident permit with an associated favourable set of rights to resettled
refugees is a significant step forward toward fulfilling this article, and this is where the
significance of international responsibility sharing function of resettlement lies. Resettlement,
therefore, is a tool for achieving the values enshrined in the 1951 Refugee Convention.

*2 Tirk 2001

>3 A tangible example is a comparison of OAU convention and European convention

> Some countries such as Denmark and Ireland have specific laws that provide legal basis for their resettlement
programmes but some others do not.

>® See for example, Perrin and Mcnamara 2012
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It has long been the case that when States have agreed to admit refugees through resettlement,
there is ‘no evidence that whatever openness they have shown — often partial, and usually
highly conditional — has been influenced by a sense of legal obligation (rather than, for
example, by political or economical calculus, social or cultural affiliation, or a sense of moral
responsibility).”*®

This paper identified first that achieving a shared definition of who is a refugee among the
UNHCR, country of first asylum and resettlement countries is identified as a challenge in
some cases compromising the protection function of resettlement, although it is an integral
component of the UNHCR resettlement. The resettlement process occasionally reveals
diverse application of the 1951 Refugee Convention. Refugees accorded 1951 Convention
status by their countries of first asylum or 1951 Convention status which the UNHCR has
endorsed may be denied the status®’ or they may be granted subsidiary protection instead.

This is a matter of concern, as it implies diverse interpretations of the 1951 Convention and it
results in different sets of rights being accorded to refugees in a hierarchical protection
structure. In this scenario, what hinders resettlement to achieve full protection function is the
lack of legal basis for countries to consider the UNHCR’s supervisory role within the context
of the States’ obligation to the 1951 Refugee Convention.”® The resettlement countries also
employ immigration-oriented discriminatory criteria to manage the profiles of in-coming
refugees through resettlement. It is a practice rooted in their domestic interests which could
also compromise the protection function or resettlement.

*® Hathaway 2010: 503- 536

> In this case, the refugee’s resettlement application is rejected by the country of resettlement and the UNHCR
will need to find another country to re-submit the case.

% Tiirk (2002:6) points out within the context of UNHCR protection mandate in general that ‘[tJhe dichotomy
between the UNHCR responsibilities on the one hand and limited obligations formally accepted by certain states
on the other remains a major challenge....UNHCR’s supervisory role and corresponding state obligations could
be activated as a legal basis to address precisely the protection needs of those categories of persons who are in
need of international protection, but, at present, not within the application of the international legal framework
of refugee protection’. The paper points out that the above specified dichotomy exists between the UNHCR and
countries of resettlement in the resettlement context.
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