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We want to begin that [migration] now, and do ieo¥he next twenty, thirty or forty years, rathbah merely,
in fifty to sixty years time, simply come lookilng §omewhere to settle our one hundred thousanglpeo
because they can no longer live in Kiribati, beaatisey will either be dead or drown. We begin fghecess
now, it's a win-win for all and very painless, Huthink if we come as refugees, in fifty to sixeang time, |
think they would become a football to be kickeduard

1. Introduction

Movement in response to environmental and climagnge is a normal human adaptation
strategy. It can provide a means of escaping daage increasing resilience, especially
when it is planned. The difficulty today is that people cannot simphjgrate as and when
they choose: national immigration laws restrict &méry of non-citizens into other countries.
International law only recognizes a very small slaforced migrants as people whom other
countries have an obligation to protect: ‘refugeé&gateless persons’, and those eligible for
complementary protection, discussed below. Thiamaghat unless people fall within one of
those groups, or can lawfully migrate for reasamshsas employment, family and education,
they run the risk of interdiction, detention andpelsion if they attempt to cross an
international border and have no legal entitlenterstay in that other country.

Cross-border displacement as a result of natusasters and the effects of climate change
has thus been identified as a normative gap inirtte¥national protection reginte. This
paper focuses on the relevance of complementarieqiron standards applicable at the
universal, regional and national levels as a méaasldress such displacement.

This section provides an overview of current discwss on climate-related forced
displacement and legal responses to it.
2. General background and contextualization

2.1 History of the concept

Analysis of climate change-induced displacementlmaraced back to earlier deliberations
on environmental displacement, which were partitylaorominent during the 1990s.

! President Anote Tong in D. Wilson, ‘Climate Chanlyebody is Immune’llands Busines2008) available
online at:
http://www.islandsbusiness.com/islands_businesskndynamic/containerNameToReplace=MiddleMiddle/foc
usModulelD=18087/overideSkinName=issueArticle-fplt. cited in V. Kolmannskog and F. Myrstad,
‘Environmental Displacement in European Asylum Lg2009) 11European Journal of Migration and Law
313, 325.

2 International Organization for Migration (IOM}\ssessing the Evidence: Environment, Climate Chamge
Migration in Bangladeslt{Dhaka: IOM, 2010) 26.

% This was expressly recognized at the 2010 High @issioner’s Dialogue on Protection Challenges (8-9
December 2010) Breakout Session 1: Gaps in thenltienal Protection Framework and in Its Implenation,
‘Protection Gaps and Responses’, Report by the Rair§ 3.

* See e.g. J.L. Jacobsen, ‘Environmental Refugeesarfistick of Habitability’ (November 198&)/orldwatch
Paper86; A. Suhrke and A. Visentin, ‘The EnvironmenRdfugee: A New Approach’ (199Bcodecision’3;

N. Myers, ‘Environmental Refugees in a Globally Wiad World’ (1993) 43BioSciencer52; G. S. McCue,
‘Environmental Refugees: Applying International Eowmental Law to Involuntary Migration’ (1993) 6
Georgetown International Environmental Law Revid®1; A. Suhrke, ‘Environmental Degradation and
Population Flows’ (1994) 43ournal of International Affairs473; G. Hugo, ‘Environmental Concerns and
International Migration (1996) 3ternational Migration Revievt05; G. Kibreab, ‘Environmental Causes and
Impact of Refugee Movements: A Critique of the @uirDebate’ (1997) 2Disasters20; B. Hartmann,
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Though the idea of an ‘ecological refugee’ wast finentioned in 1948jts more recent and

first ‘official’ derivation was a UNEP report in 88 by El-Hinnawi. He used the term
‘environmental refugee’ to highlight the potentyaltevastating impacts of unchecked
development, pollution and so 8nHe did this in much the same way that environaient
lobby groups today use the language of ‘climateigeés’ to draw attention to the most
deleterious aspects of carbon emissions.

During the 1980s and 1990s, climate change wasoprently conceived as a scientific and
environmental issue. However, in 1990, the potééminpacts of climate change on human
migration were identified by the Intergovernmern®anel on Climate Change (IPCC). It
noted that millions of people would likely be upted by shoreline erosion, coastal flooding
and agricultural disruptioh,and that climate change might necessitate coraidar of
‘migration and resettlement outside of nationalrmtaries’

In the 2000s, the social and humanitarian consempseaf climate change began to be more
readily identified'® The International Federation for the Red Crossited a climate change
centre in 2002 to ‘better understand and addressisks of climate change, in particular in
the context of disaster risk reduction, disastenagement and health and care programs,
with a focus on the most vulnerable peopfe’ln 2005, the UN Sub-Commission on the
Promotion and Protection of Human Rights adopteesalution on ‘The legal implications
of the disappearance of States and other terstdoe environmental reasons, including the
implications for the human rights of their residentith particular reference to the rights of
indigenous peoples’. It called on the CommissibrHaman Rights to appoint a Special
Rapporteur to prepare ‘a comprehensive study ometied implications of the disappearance

‘Population, Environment and Security: A New Tnni{1998) 10Environment and Urbanizatiof13; J. B.
Cooper, ‘Environmental Refugees: Meeting the Rexoénts of the Refugee Definition’ (1998) YU
Environmental Law Journak80; S. Lonergan, ‘The Role of Environmental Delgtaon in Population
Displacement’ (1998) Environmental Change and Security Project Report

> W. Vogt, Road to Surviva[New York: William Sloane Associates, 1948) in Gemenne, ‘Environmental
Changes and Migration Flows: Normative Framewonkd Rolicy Responses’ (PhD thesis, Institut d’Etudes
Politiques de Paris and University of Liege 20094.1

® See also the work of L. Brown of the Worldwatchtitute in the 1970s, and the 1984 briefing docurnéthe
International Institute for Environment and Devetmgnt in Gemenne, note 5 above, 114. See alsosdiscuin
N. Myers and J. Kengnvironmental Exodus: An Emergent Crisis in thelaloArena(Washington, DC: The
Climate Institute, 1995); E. El-Hinnawknvironmental Refugegdnited Nations Environment Programme,
1985); Suhrke and Visentin, note 4 above; J. Mseys ‘Environmental Change and Forced MigratiorState
of the Art Review'Refugee Studies Centre Background Papanuary 2009.

" See e.g. Friends of the Earth AustrahaCitizen’s Guide to Climate Refugeesv. edn., Friends of the Earth
Australia, 2007).

8 Intergovernmental Panel on Climate Change (IP@Binate Change: The IPCC Scientific AssessmenglFin
Report of Working Group (Cambridge: CUP, 1990). This was underscoredsimmiost recent report: see e.g.
G. C. Hegerlet al.,, ‘Understanding and Attributing Climate Change’S$n Solomonret al., (eds), Climate
Change 2007: The Physical Science Basis: Contdoudf Working Group | to the Fourth Assessment Reyjo
the Intergovernmental Panel on Climate Chan@ambridge: CUP, 2007); IPC&limate Change 2007:
Synthesis ReporBummary for Policymake(€ambridge: CUP, 2007).

° R. T. Watson, M. C. Zinyowera, R. H. Moss and DDakken (eds)|PCC Special Report: The Regional
Impacts of Climate Change: An Assessment of Vubildya Summary for Policymaker&Geneva: IPCC, 1997)
Part 6.8.

10N, Hall, ‘Climate Change and Institutional ChariggUNHCR’ (UNU-EHS Summer Academy Conference
on Protecting Environmental Migration: Creating N@&wlicy and Institutional Frameworks, Hohenkammer,
July 2010) citing telephone interview with Interioaial Federation of the Red Cross (IFRC) staff men{i6
April 2010).

M ibid. referring to the IFRC/Red Crescent Climate Centravailable online at:
http://www.climatecentre.org/site/about-{last accessed 10 May 2011).




of States and other territories for environmenéasons, including the implications for the
human rights of their resident$’but this never occured.

Since then, the issue has gained further momentuth, an explosion of literature and
increasing institutional and NGO engagement inishee since the mid-2008%.In 2009, the
Office of the UN High Commissioner for Human Rigis2009 examined the links between
human rights and climate change, including a wiseletion on displacemetit. In the same
year, the UN General Assembly adopted a resoluionClimate Change and Its Possible
Security Implications’, requesting the Security @oilito provide a comprehensive report.
The resultant report contains a short section gujation displacement and migratioh.

The Council of Europe Parliamentary Assembly’s Catt@a on Migration, Refugees and
Population compiled a report on environmentallydoeld migration and displacement in
2008° In mid-2009, Kofi Annan, in his role as Presideitthe Global Humanitarian
Forum, issued a report which described ‘milliongebple’ being ‘uprooted or permanently
on the move as a result’ of climate change, with]4ny more millions’ to follow:” The
issue has also been taken up in the UNFCCC neigoisdt

UNHCR'’s engagement with the issue was precipitbyethe High Commissioner, Antonio
Guterres, who first raised his concerns about ¢knchange-related movement at UNHCR'’s
Executive Committee meeting in 2087 He told States that: ‘We see more and more people

12 Office of the United Nations High Commissioner féuman Rights (OHCHR), ‘The Legal Implications of
the Disappearance of States and Other TerritooieErivironmental Reasons, Including the Implicaiéor the
Human Rights of their Residents, with ParticulaféRence to the Rights of Indigenous Peoples’, R865/20
(10 August 2005). No such reports appear to haes lcompiled. In 2008, Emmanuel Decaux, HumantRigh
Council Advisory Committee Expert, listed on-goisimidies submitted or mandated for submission byigpe
Rapporteurs. These did not include a study marentethan the 2005 one.

3 The IOM and the Norwegian Red Cross have beeicphatly active, for example. See also recent repoy
the United Nations Development Programme (UNDPYjc®ffor the Coordination of Humanitarian Affairs
(OCHA), Oxfam, Christian Aid, World Vision and sa,ovhere climate change has become a focus.

14 ‘Report of the Office of the United Nations Higro@missioner for Human Rights on the Relationship
between Climate Change and Human Rights’, UN DdElRC/10/61, 15 January 2009, paras 55-60. See also
the submissions made by States, UN organisati@gsomal intergovernmental organizations, nationah&an
rights institutions and non-government organis&icdHCHR, ‘OHCHR Study on the Relationship between
Climate Change and Human Rights: Submissions affigré&®e Documents Received’ (2008) available online
at: http://www?2.ohchr.org/english/issues/climatechasglemissions.htnflast accessed 12 May 2011).

15 Climate Change and Its Possible Security Impiarat: Report of the Secretary-General’, UN Doc. 4850,

11 September 2009, paras 54—63 and Box Ill. Whitetes that most displacement will oceuithin countries
rather than across international borders, andrtliat—urban movement will place enormous pressonegrban
centres, the analysis is weak and at times inate(@eapecially relating to the law).

1 Council of Europe Parliamentary Assembly, Comrmitten Migration, Refugees and Population,
‘Environmentally Induced Migration and DisplacemeAt 21st Century Challenge’, COE Doc 11785 (23
December 2008) paras 6.3 and 121 respectively.

" The Anatomy of a Silent Crisis: Human Impact Rep6iimate Change(Geneva: Global Humanitarian
Forum, 2009) ii available online at: www.eird.ongijicaciones/humanimpactreport.pdf (last accesSetfldy
2011).

'8 See ‘Text to Facilitate Negotiations among Paitigsl Doc. FCCC/AWGLCA/2010/6, 17 May 2010, para.
4(f) (page 17) available online at:

http://maindb.unfccc.int/library/view pdf.pl?urltth://unfccc.int/resource/docs/2010/awglcal0/engl@B(last
accessed 17 May 2011).

¥ However, a Working Group on Solutions and Protectuithin the Executive Committee of UNHCR reported
in 1991 that there was ‘a need to provide inteomati protection to persons outside the currentrratizonal
legal definition of refugee [where they were] falde leave or prevented from returning to their bsrhecause
of human-made disasters, natural or ecologicalstbssl: M. Schwartz, ‘International Legal Proteatifor
Victims of Environmental Abuse’ (1993) Male Journal of International La®55, 379.




forced to move because of extreme deprivation, renmental degradation and climate
change’, noting that

natural disasters occur more frequently and argrefter magnitude and devastating
impact. Almost every model of the long-term effedf climate change predicts a
continued expansion of desertification, to the poaihdestroying livelihood prospects in

many parts of the globe. And for each centimeter dea level rises, there will be one
million more displaced. The international commuyrsiéems no more adept at dealing with
these causes than it is at preventing conflict@erdecution.

He noted that he regarded UNHCR has having a ‘tuglert states to these problems and
help find answers to the new challenges they repte® while acknowledging that
UNHCR'’s legal mandate precluded its formal invohesif*

As a result of the High Commissioner’s lead, UNH@Mduced its first policy paper in late
2008, and other publications sirfée.It has also become more actively engaged through
networks such as the Inter-Agency Standing Comafiftén commissioning research on
climate change-related moveméhtand raising it as a normative protection gap at2610
High Commissioner’s Dialogue on Protection Chalksfg

There remains no authoritative international ingiin responsible for governing climate-

related migration. Indeed, the issue cuts acreseral areas of international governance—
migration and asylum, the environment, developmkatpan rights, and humanitarian aid

and assistance— each of which is represented lbynder of different UN and other bodies.

UNHCR is uniquely placed to address the protectimnension of movement, and to assist
the international debate through its expertiseasoefd migration and the nature of population
movements.

20 Opening Statement by Mr. Anténio Guterres, Unittions High Commissioner for Refugees, at theyFift
eighth Session of the Executive Committee of thghHEommissioner’s Programme (Geneva 1 October 2007)
2 Indeed, this was, and remains, a key obstacleNBICR’s formal involvement. Hall's interviews refiea
disquiet among some within UNHCR about taking acteon the issue: Hall, note 10 above.

22 UNHCR, ‘Climate Change, Natural Disasters and HurBésplacement: A UNHCR Perspective’. rev. edn,
14 August 2009. See generally UNHCR’s climate clkang website at
http://www.unhcr.org/pages/49e4a5096.html

% Note also the Climate Change, Environment and aign Alliance (CCEMA), formed in April 2008, which
is comprised of the IOM, Munich Re Foundation, ®tmm Environment Institute, United Nations
Environment Programme (UNEP), OCHA, United Natidssiversity Institute for Environment and Human
Security, University of Sussex Development Resed&@ehtre on Migration, Globalisation and Povertyd an
World Wildlife Fund. It was formed as ‘an informiihmework for a global multi-stakeholder partngpsbn
climate change, environment and migration’: ‘Abagema’ (2010) available online dtttp://www.ccema-
portal.org/article/read/abo(iast accessed 9 May 2011).

4 R. Zetter, ‘Protecting Environmentally Displacedople: Developing the Capacity of Legal and Norweati
Frameworks’, December 2010, Refugee Studies C&wesearch Report Executive Summary available online
at: http://www.rsc.ox.ac.uk.

% See High Commissioner's Dialogue on Protectionliéhges Report, note 3 above. However, a Working
Group on Solutions and Protection within the ExaeuCommittee of the UNHCR reported in 1991 thairéh
was ‘a need to provide international protectiorp&wsons outside the current international legaindein of
refugee [where they were] forced to leave or preaeifirom returning to their homes because of humade
disasters, natural or ecological disasters’: M.v&ute, note 19 above, 379.




2.2 Conceptualization of climate change-related mament

The ‘newness’ of displacement triggered (at leagidrt) by climate change is its underlying
anthropogenic basfS,the large number of people thought to be susdeptibit?’ and the
relative speed with which climate change will ogowhich means that people’s traditional
coping strategies are likely to be overwhelmedahes point. As the Intergovernmental
Panel on Climate Change (IPCC) has observed, ‘[@/}bhysical exposure can significantly
influence vulnerability for both human populatiossd natural systems, a lack of adaptive
capacity is often the most important factor thaiates a hotspot of human vulnerabil A
country’s level of development is central to itsaptive capacity, since resources and
technology increase capacity, while poverty linitits

According to UNHCR, it is becoming increasinglyfti@ilt to categorize displaced people
because of the combined impacts of conflict, theirenment and economic pressures.
While the term ‘refugee’ describes only a narrow-slass of the world’s forced migrants, it
is often misapplied to those who move (or who atecgoated to move) for environmental or
climate reasons. As explored below, this is ndy @mroneous as a matter of law, but is
conceptually inaccurate as well.

First, the growing body of empirical research shdiveg in most cases, movement is likely to
be predominantly internal and/or gradual. Of ceutberewill be some cross-border
movement, but not in the magnitude often prediétethr necessarily in the nature of refugee
flight'. 3 This is important when it comes to devising thprapriate legal and policy
responses, which must be attuned to the realitymoffement. For example, alarmist
predictions that some 30 million peoplevill be displaced from Bangladesh by 2050 as a

% That is not to say that ‘natural’ disasters aréhaiit anthropogenic bases: see e.g. B. Wisner)dki& T.
Cannon and |. DavisAt Risk: Natural Hazards, People’s Vulnerability cabisasters(2nd edn., London:
Routledge, 2004), who argue that few disastergeee ‘natural’; they are a combination of enviromtaplus
socio-economic and political factors.

27 president of the Global Humanitarian Forum, Kofinan, described ‘millions of people’ being ‘uprabter
permanently on the move as a result’ of climatengeawith ‘[m]any more millions’ to followThe Anatomy of
a Silent Crisisnote 17 above, ii. Debates about numbers rehighly contentious: see e.g. D. Knivetenal.,
‘Climate Change and Migration: Improving Methodaksyto Estimate Flows’ (2008pM Migration Research
SeriesNo. 33; S. Castles, ‘Environmental Change and ébidigration: Making Sense of the Debate’ (2002)
New Issues in Refugee Reseaitiprking Paper No. 70. As Kibreab notes, numbeestmsed on ‘educated
guesses and cannot therefore be the basis of egdmsed policy which can help with pre-emptiortjgation

or adaptation’, G. Kibreab, ‘Climate Change and tldamMigration: A Tenuous Relationship?’ (2009) 20
Fordham Environmental Law Revigg7, 400.

2 |pCC,Climate Change 2007: Impacts, Adaptation and Vih#ity: Contribution of Working Group Il to the
Fourth Assessment Report of the IntergovernmerstaéPon Climate Chang@&ambridge: CUP, 2007) 317.

9 Referred to in IOM, note 2 above, 8.

%0 See remarks made by High Commissioner Anténio Begen an interview witffhe Guardiarin J. Borger,
‘Conflicts Fuelled by Climate Change Causing Newugee Crisis, Warns UNThe Guardian(17 June 2008)
available online athttp://www.guardian.co.uk/environment/2008/jun/lindatechange.foodlast accessed 17
May 2011).

3L For alarmist figures, see e.g. Christian Alyman Tide: The Real Migration Cris{2007). See also Friends
of the Earth Australia, note 7 above; Robin McK@&jmate Change Will Cost a Billion People Their tdes,
Says ReportThe Observer28 November 2010; IFRC and Red Crescent Sociatilesld Disasters Report:
Focus on RecoveryFRC and Red Crescent Societies 2001; Myers, naibode; N. Myers, ‘Environmental
Refugees: An Emergent Security Issue’, 13th Econdforum, Prague, 23-27 May 2005.

32 See e.g. F. Laczko and C. Aghazarm (eMyration, Environment and Climate Change: Assegpdine
Evidence Geneva: IOM, 2009; EACH-FOR, ‘Synthesis Repdré,May 2009.

3 Author interview with Mihir Kanti Majumder, Secaey, Ministry of Environment and Forests, Banglddes
(Dhaka, 15 June 2010); K. M. Campbetlal., The Age of Consequences: The Foreign Policy anibhit
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result of climate change need to be treated witlii@a. Most displacement in Bangladesh
that can be linked to climate change is likely ® ibternal rather than cross-border in
character, based on current patterns of movememtiiware the most likely indicators of
future movementy* There is consequently scant evidence to justijint$ that mass
outflows of Bangladeshi ‘climate refuge&swill threaten international or regional security.
Alarmist predictions about the numbers of peopldl@enmove may negatively impact on the
careful creation of principled and appropriate legal policy responses.

Secondly, it is inherently fraught to speak of ritdite change’ as the ‘cause’ of human
movement, even though its impacts may exacerbatestirex socio-economic or
environmental vulnerabilities. Rather, climate @ will have an ‘incremental impact’,
“add[ing] to existing problems’ and ‘compound[ing] existittgeats™’ As one government
official in the so-called ‘sinking island’ of Kirdti observed, climate change overlays pre-
existing pressures—overcrowding, unemployment, renwmental and development
concerns—which means that it may provide a ‘tipppant’ that would not have been

reached in its absence.

From a law and policy perspective, this raises tjpres about whether it is appropriate to
differentiate between displaced people who desépvetection’ on account of climate
change, and those who are victims of ‘mere’ ecowgoarni environmental hardship. For
example, in urban slums in Bangladesh, it is diffi¢co distinguish those who move from
general poverty from those who are affected by alérchangéd®’ Some researchers suggest
that it is arbitrary to identify ‘climate changes a driver of forced migration, while omitting

Security Implications of Global Climate Chang@/ashington, DC: Center for Strategic and Inteome
Studies, November 2007) 5. Biermann and Boas ledé&cthat there will be 26 million ‘climate refugedy
that time solely on account of rising seas: F. B&nn and |. Boas, ‘Preparing for a Warmer Worldvaals a
Global Governance System to Protect Climate Ref&id2610) 10Global Environmental Politic§0, 70.

3 See e.g. G. Hugo,’ Climate Change-Induced Mobiind the Existing Migration Regime in Asia and the
Pacific’ in J. McAdam (ed.)Climate Change and Displacement: MultidisciplindgrspectivegOxford: Hart
Publishing, 2010) 9.

% See e.g. ‘PM Warns of Climate Refugee Cridise Daily Star,22 September 2010; ‘Hasina Highlights
Unfortunate Plight of Climate Migrant¥he New Nation25 September 2010. Bangladeshi non-governmental
organization (NGO) network, Equity BD, which haerfr time to time used the ‘climate refugee’ termagp,
e.g. Equity BD, ‘Climate Change Induced Forced Migs: In Need of Dignified Recognition under a New
Protocol’, December 2009, says it now rejects thighor interview with Md Shamsuddoha and RezaulrKa
Chowdhury from Equity BD, 19 June 2010.

% German Advisory Council on Global Chang#prld in Transition: Climate Change as a SecuritigkR
Summary for Policy Maker@Berlin: WBGU Secretariat 2007) 6; P. Schwartz anhdRandall, ‘An Abrupt
Climate Change Scenario and Its Implications foitéthStates National Security’ (October 2003) 3, QRA
Corporation, ‘National Security and the Threat difrfate Change’ (2007) 44; Former Prime MinisterRudd,
‘The First National Security Statement to the Aailsan Parliament’ (4 December 2008) available anlat:
http://pmrudd.archive.dpmc.gov.au/node/542ét accessed 5 October 2010).

37 Author interview with Saber Chowdhury MP, Membdrtbe All Parliamentary Committee on Climate
Change, Bangladesh (Dhaka, 21 June 2010).

3 Author interview with Kiribati Solicitor-General &vid Lambourne (Kiribati, 8 May 2009). However, in
Tuvalu, there is a concern that if climate drivare overshadowed by other factors such as genevalty,
which have traditionally not given rise to a prdiec response by third States, efforts to achiewaling for
adaptation and migration options for the futurel @ stymied. This was the impression given indb#or’s
interview with Enele Sopoaga, Secretary for Fordiffairs, Tuvalu (Funafuti, 25 May 2009).

39 Author interview with SM Munjurul Hannan Khan, Dep Secretary, Ministry of Environment and Forests
and National Focal Point for the UNFCCC and IPC@n@adesh (Dhaka, 15 June 2010). Discussions with
slum dwellers showed that some had moved on acadwertvironmental degradation, but this was a senall
sample and no firm conclusions can be drawn frorauthor interviews in Shonamizosti (slum) (Dhaka, 18
June 2010).




other causes such as poverty, general conflickaak of opportunity (especially since they
may impact on the lives of even more peofie).

Thirdly, the nature of people movement will varggily depending upon unknown variables,
including when, precisely, climate change impacékenit impossible for people to remain in
their homes; the extent to which movement is alyeadadaptation strategy employed by the
community (e.g. cyclical movement in flood-proneas) and can continue to be used as an
adaptive strategy; the level of assistance availalilhin the country; pre-existing migration
options for that community; and whether movemenhiigal flight in response to a sudden
disaster, or pre-emptive and/or secondary movemveete climate impacts are more slow-
onset in naturé® As Kibreab notes, the effects of climate changéhoman movement are
‘spatially and socially differentiated® which is a reason why seeking detailed universal
responses, as opposed to broad, guiding principlag,be inappropriate.

2.3 Typology

The UN Secretary-General's Representative on thmatuRights of Internally Displaced
Persons, Walter Kalin, developed a framework sgthiat the diversity of scenarios that can
be encompassed within the very wide concept ofrenmental displacement. This was
subsequently adopted by the UN'’s Inter-Agency StapdCommittee Working Group on
Migration/Displacement and Climate Charide. Not all scholars accept this way of
categorizing climate change-related movement awndriaty of other frameworks have been
proposed* Importantly, climate scientists note that stormslones, and so on are extreme
weather— not climate — events. Though climate changekedyl to increase the severity
and/or frequency of such events over time, thesgsadual procegsnuch like sea-level rise).
Accordingly, the distinction in forced migration hedarship between so-called ‘climate
events’ and ‘climate processes’ is scientificallgwied® The real distinction is between
extreme weather events, and longer-term climategsses. This underscores the problem of
placing ‘climate change’ in the centre of legal qdicy solutions: what matters is in fact the
nature of harm, rather than its source.

“0See A. Betts and E. Kaytaz, ‘National and Intdomatl Responses to the Zimbabwean Exodus: Imptinati
for the Refugee Protection Regime’ (200MHCR New Issues in Refugee Reseav¢brking Paper No. 175;
Alexander Betts, ‘Towards a “Soft Law” Framework fhe Protection of Vulnerable Irregular Migran{2010)

22 1JRL 209; Kibreab, note 27 above. Kalin also suggesis ‘this conceptually sounder to look at sudden-
onset disasters as a cause of displacement, and hiiit the focus to those triggered by globalrming’: W.
Kalin, ‘Conceptualising Climate-Induced Displacem@ém McAdam, note 34 above, 85.

“1 For further elaboration of the authors’ views bege issues, see J. McAdam, ‘Swimming against itie: T
Why a Climate Change Displacement Treaty is thetAnswer’ (2011) 23JRL 1; J. McAdam and B. Saul,
‘Displacement with Dignity: Climate Change, Migiati and Security in Bangladesh’ (2010) &&rman
Yearbook of International Law.

2 Kibreab, note 27 above, 377.

3 Inter-Agency Standing Committee (IASC) Working Gpoon Migration/Displacement and Climate Change,
‘Displacement and Climate Change: Towards Defir@ajegories of Affected Persons’ , 20 September 2008
Working Paper First Draft. See also the six-prontypalogy in IOM Policy Brief, ‘Migration, Climat€hange
and the Environment’, May 2009.

*4 See Gemenne, note 5 above, 116-17; 124-25; 14064564. For example, Gemenne queries the utifity
categorizing environmental changes in this way. argues that movement patterns ‘depend more owypoli
responses than on the type of change involved’)(188l1 that it is impossible to encapsulate theewidriety of
changes in clear-cut categories. Instead, he pegpuiewing changes as part of different contimuzuding
the geographical extent of the change (local tdalp the degree of human responsibility for tharae; and
the pace of the change. It is important to ndteugh, that his approach refersetovironmentathange, which

is broader than thelimatechange typology outlined above.

45 0. Brown, ‘Migration and Climate Change’ (2008M Migration Research Serig¢o. 31, 17ff
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1. The increase of hydro-meteorological disastessich as flooding, hurricanes,
typhoons, cyclones and mudslides, leading predamiynto internal displacement.

2. Government-initiategplanned evacuatioof areas at high risk of disasters. This is
likely to lead to permanent internal displacement.

3. Environmental degradation and slow—onset disastessch as reduced water
availability, desertification, recurrent floodingdincreased salinity in coastal zones.
Kalin explains: Such deterioration may not necessarily cause dispiant, but it
may prompt people to consider ‘voluntary’ migratias a way to adapt to the
changing environment and be a reason why people fmyegions with better living
conditions and income opportunities. However, gam become uninhabitable over
time because of further deterioration, finally lemdto complete desertification,
permanent flooding of coastal zones or similaragiins, population movements will
amount to forced displacement and become permé&hent.

4. Small island countries at risk of disappearibgcause of rising seas. At the point at
which a territory is no longer habitable (e.g. hessmof the inability to grow crops or
obtain fresh water), permanent relocation to otwemtries would be necessary even
if the country is not yet under waterKalin notes that current international law
provides no protected status for such people, &ed & they were to be treated as
‘stateless’, ‘current legal regimes are hardly isight to address their very specific
needs’. For example, although small island countries (sastKiribati and Tuvalu)
emit less than one per cent of global greenhousesgaheir small physical size,
exposure to natural disasters and climate extrenesy, open economies, and low
adaptive capacity make them particularly suscegmtibhd less resilient, to climate
change’’

5. Risk of conflicover essential resources. Even though the huaramitcommunity is
used to dealing with internal conflict, and peaogigplaced by conflict may be eligible
for protection as refugees or assistance as ID#gurce-based conflicts ‘may be
particularly challenging’ at the operational leveln particular, where the resource
scarcity cannot be resolved, ‘it will be extremdifficult to reach peace agreements
providing for an equitable solution. The likelytoome is both conflict and the
displacement of a protracted nature.” Conflictikely to be social conflict, rather
than armed conflict.

Each type of scenario described above involvesmifit kinds of pressures and impacts,
which will affect the time, speed, and size of moeat. Thus, at various points in time, the

role of climate change in individual or househokkidions to move may be stronger or

weaker, and interact with other reasons for movi8mce such a wide range of scenarios can
be caught under the ‘climate displacement’ umbyeita single legal or policy response is

appropriate or able to address them all. Howeeristing legal frameworks seem better

equipped to respond to disaster-related movemeamitdmplated by weather ‘events’), and

less able to accommodate pre-emptive movementaruatof slower-onset processes.

“6 Kalin, note 40 above, 85. See also McAdam and, Bate 41 above, on secondary movement.

*"N. Mimuraet al, ‘Small Islands’ in IPCC, note 28 above, 692—dBe report additionally lists the impacts of
globalization, pressures on infrastructure, a sgaaf fresh water and, in the Pacific, internaldaexternal
political and economic processes, including theasition of western adaptation models which areraatily
transposable to the island context. These feahaes resulted in some small island countries be#aggnized
by the UN as Least Developed Countries or SmadiAgIDeveloping States (SIDS).
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2.4 Relevance of the 1951 Refugee Convention

The term ‘refugee’ is a legal term of art. Thedledefinition of a ‘refugee’, and the rights
and entitlements which a refugee is owed, are sétiro the 1951 Refugee Convention
relating to the Status of Refugees, read in cojonavith its 1967 Protocol. A ‘refugee’ is
defined as someone who:

owing to well-founded fear of being persecutedrasons of race, religion, nationality,
membership of a particular social group or polltigainion, is outside the country of his
nationality and is unable, or owing to such fearunwilling to avail himself of the
protection of that country; or who, not having giorality and being outside the country
of his former habitual residence as a result ohsements, is unable or, owing to such
fear, is unwilling to return to e

First, the refugee definition only applies to p@oplho have already crossed an international
border. As noted above, much of the anticipatedament in response to climate change
will be internal, and thus will not meet this preinary requirement.

Secondly, there are difficulties in characterizingimate change’ as ‘persecution’.
‘Persecution’ entails violations of human rightatthre sufficiently serious, either because of
their inherent nature, or because of their repeti(for example, an accumulation of breaches
which, individually, would not be so serious but igfh together constitute a severe
violation)** It remains very much a question of degree angqution. Whether something
amounts to ‘persecution’ is assessed accordingetmature of the right at risk, the nature and
sevegci)ty of the restriction, and the likelihoodtbé restriction eventuating in the individual
case

Although adverse climate impacts such as risingleegls, salination, and increases in the
frequency and severity of extreme weather evengs $éorms, cyclones, floods) are harmful,
they do not meet the threshold of ‘persecutionthés is currently understood in law. Part of
the problem in the climate change context is idginy a ‘persecutor’. For example, the

governments of Kiribati and Tuvalu are not respolesfor climate change as a whole, nor
are they developing policies which increase itsatigg impacts on particular sectors of the
population. One might argue that the ‘persecutorsuch a case is the ‘international

community’, and industrialized countries in partasy whose failure to cut greenhouse gas
emissions has led to the predicament now beingdfdceThese are the very countries to
which movement might be sought if the land becommesustainable. This is a complete
reversal of the traditional refugee paradigm: whsr€onvention refugees flee their own
government (or private actors that the governmsninable or unwilling to protect them

from), a person fleeing the effects of climate a®rs not escaping his or her government,

8 Convention relating to the Status of Refugees eetb28 July 1951, entered into force 22 April 19589
UNTS 137, art. 1A(2), read in conjunction with Rroal relating to the Status of Refugees (adoptedadiliary
1967, entered into force 4 October 1967) 606 UN®3. 2

9 See also Council Directive 2004/83/EC of 29 A@@I04 on Minimum Standards for the Qualification and
Status of Third Country Nationals or Stateless #teysas Refugees or as Persons Who Otherwise Need
International Protection and the Content of thetéution Granted [2004] OJ L304/12 (‘Qualification
Directive’) art. 9. It may include a threat toelibr liberty, significant physical harassment dtréatment, or
significant economic hardship or denial of accesbdsic services or denial of capacity to earrvalitiood,
where such hardship or denial threatens the applécaapacity to subsist: Migration Act 1958 (Cth)91R(2)
(Australia).

0 See G. S. Goodwin-Gill and J. McAdafihe Refugee in International La@rd edn, Oxford: OUP, 2007) 92.
°l See IPCCClimate Change: The IPCC Scientific Assessimeote8 above, 8 (fn omitted); IPC&limate
Change 2007: Synthesis Reparbte 8 above, 5; 6; 12; 13.
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but rather is seeking refuge from—yet within—coiggrthat have contributed to climate
change. This presents yet another problem in tefrtise legal definition of ‘refugee’: in the
case of Tuvalu and Kiribati, the government remaviléng to protect its citizens, although
the extent of its ability to do so over time is l&ac.

Finally, even if the impacts of climate change dobke characterized as ‘persecution’, the
Refugee Convention requires such persecution t@rba@ccount ofan individual’s race,
religion, nationality, political opinion, or memlsttip of a particular social group.
Persecution alone is not enough. The difficultyehs that the impacts of climate change are
largely indiscriminate, rather than tied to par@ucharacteristics such as a person’s
background or beliefs. Although climate change enadversely affects some countries, by
virtue of their geography and resources, the re#@sooes is not premised on the nationality
or race of their inhabitants. An argument thatgbe@ffected by its impacts could constitute
a ‘particular social group’ would be difficult tastblish, because the law requires that the
group must be connected by a fundamental, immutetideacteristic other than the risk of
persecution itseff?

Superior courts around the world have explainetttteRefugee Convention does not cover
‘individuals in search of better living conditionand those of victims of natural disasters,
even when the home state is unable to providetassis although both of these cases might
seem deserving of international sanctudtyThe High Court of Australia has stated that the
requirement of ‘persecution’ limits the Conventirtiumanitarian scope and does not afford
universal protection to asylum seekers. No méitev devastating may be epidemic, natural
disaster or famine, a person fleeing them is notefagee within the terms of the
Convention.® People fleeing ‘natural disasters and bad econamnditions’ fall outside
the Conventioi> The House of Lords has also observed that thevé&tion does not
provide protection in all cases.

The applicant may have a well-founded fear of ttsréa his life due to famine or civil war
or of isolated acts of violence or ill-treatment @ Convention reason which may be
perpetrated against him. But the risk, howeveesawand the fear, however well founded,
do not entitle him to the status of a refugee. Thavention has a more limited objective,
the limits of which are identified by the list ob@vention reasons and by the principle of
surrogacy?’

So far, there have been a small number of casAsstralia and New Zealand where people
from Tuvalu and Kiribati have sought to argue tisépuld receive refugee protection from
climate change impacts, and applicants from TonghBangladesh have sought protection
on the basis of natural disastéfsThey have all failed.

2 Goodwin-Gill and McAdam, note 50 above, 79-2fplicant A v. Minister for Immigration and Ethnic
Affairs (1997) 190 CLR 225, 341 (Dawson J).

%3 Canada (Attorney General) v. Wajt993] 2 SCR 689, 732 (emphasis added).

> Applicant A v. Minister for Immigration & Ethnic fafrs [1997] HCA 4; (1997) 190 CLR 225, 248 (Dawson
J).

> Minister for Immigration v. Haiji Ibrahinfi2000] HCA 55; 204 CLR 1, para. 140.

5 Horvath v. Secretary of State for the Home Depantrf2001] 1 AC 489, 499-500 (Lord Hope).

> NZ cases:Refugee Appeal No. 72719/20@SAA (17 September 2001) (Tuvalui¥efugee Appeal No.
72313/2000 RSAA (19 October 2000) (TuvaluRefugee Appeal No. 72314/200RSAA (19 October 2000)
(Tuvalu); Refugee Appeal No. 72315/200BSAA (19 October 2000) (Tuvalu)Refugee Appeal No.
72316/2000 RSAA (19 October 2000) (TuvaluRefugee Appeal Nos 72179-72181/20RBAA (31 August
2000) (Tuvalu);Refugee Appeal Nos 72189-72195/20RBAA (17 August 2000) (TuvaluRefugee Appeal
No. 72185/2000RSAA (10 August 2000) (TuvaluRefugee Appeal No. 72186/20RBAA (10 August 2000)
(Tuvalu). Australian case$004726[2010] RRTA 845 (30 September 2010) (Tondi907346[2009] RRTA
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Two case examples illustrate the reasoning. In Mealand, the Refugee Status Appeals
authority explained:

This is not a case where the appellants can betedi@ differentially at risk of harm
amounting to persecution due to any one of thesedrounds. All Tuvalu citizens face
the same environmental problems and economic diffés living in Tuvalu. Rather, the
appellants are unfortunate victims, like all otfi@valuan citizens, of the forces of nature
leading tscz3 the erosion of coastland and the famityperty being partially submerged at
high tide’

In Australia, the Refugee Review Tribunal stated:

In this case, the Tribunal does not believe thatdlement of an attitude or motivation
can be identified, such that the conduct fearedoeaproperly considered persecution for
reasons of a Convention characteristic as requiredThere is simply no basis for
concluding that countries which can be said to Hasen historically high emitters of
carbon dioxide or other greenhouse gases, havelament of motivation to have any
impact on residents of low lying countries suctKagbati, either for their race, religion,
nationality, membership of any particular sociagy or political opinior?

Nonetheless, there remain limited exceptions whexposure to climate impacts or
environmental degradation might amount to persenufor a Convention reason. One
example would be where government policies targetiqular groups reliant on agriculture
for survival, where climate change is already hamngetheir subsistence. Another example
would be if a government induced famine by destrgycrops or poisoning water, or
contributed to environmental destruction by pofigtithe land and/or watét. However, in
most cases people displaced by climate changenéikely to gain protection as refugees.

2.5 Relevance of regional refugee instruments: OAConvention and
Cartagena Declaration

The regional OAU Convention in Africa and the Cgdnaa Declaration in Latin America
contain broader refugee definitions than the 19%hv@ntion™® The OAU Convention
includes as refugedster alia people who are displaced on account of ‘eventossly
disturbing the public order, and it has been qeeriwhether this could encompass

1168 (10 December 2009N00/34089[2000] RRTA 1052 (17 November 2000495/09386[1996] RRTA
3191 (7 November 1996lN96/108061996] RRTA 3195 (7 November 1996Y99/30231[2000] RRTA 17 (10
January 2000)y94/0284(01995] RRTA 2383 (23 October 1995).

> Mohammed Motahir Ali v. Minister of Immigratiohocal Government and Ethnic Affairs [1994] FCA788
(Bangladesh and natural disasters in the refugetext); N93/00894 [1996] RRTA 3244 (14 November 6P9
(Bangladesh, generalized socio-economic circumstaaad natural disasters). See also considerdtioatural
disasters and poor economic condition§®@4726[2010] RRTA 845 (30 September 2010) (Tonga).

8 Refugee Appeal No. 72189/20®BAA (17 August 2000) para. 13.

*90907346[2009] RRTA 1168 (10 December 2009) para. 51.

%9 SERAC and CESR v. Nigerecision regarding Communication No 155/96CHPR/COMM/A044/1, ‘15th
Annual Activity Report of African Commission on Ham and Peoples’ Rights’ (7 May 2002) annex V, para.
44. Cooper argues that desertification in the o&fini Sahel and the nuclear explosion at Chernolngdtitate
persecution: see Cooper, note 4 above, 480.

®1 Organisation of African Unity Convention Governitite Specific Aspects of Refugee Problems in Africa
(adopted 10 September 1969, entered into forcau@® 1974) 1001 UNTS 45 (‘OAU Convention’); Cartagen
Declaration on Refugees (22 November 1984) in ‘AatrReport of the Inter-American Commission on Human
Rights’ (1984-85) OAS Doc OEA/Ser.L/V/11.66/doc.T8y.1, 190-93 (‘Cartagena Declaration’).
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environmental catastrophes such as famine and kréugEdwards argues that such an
interpretation is theoretically possible, but notbat even though people fleeing such
catastrophes are ‘frequently given refuge on theiteey of neighbouring States (e.g.
Congolese fleeing the eruption of Mount NyiragongoJanuary 2002 sought refuge in
Rwanda), receiving States rarely declare that they acting pursuant to their OAU
Convention obligations® This is significant because the explanation &Sjaves for acting

in a particular way is relevant to ascertaining thbe it supports or rejects a liberal
interpretation of the treaty. Kalin similarly sebe potential for sudden-onset disasters to be
characterized in this way, but sees it as ‘rathdikely that the states concerned would be
ready to accept such an expansion of the concepinddts conventional meaning of public
disturbances resulting in violend®.’ Thus, Edwards suggests that, at most, the general
practice of hosting people displaced by environ@legtents may be seen as contributing to
the development of a right of temporary protectorhumanitarian grounds under customary
international law, rather than under treaty.’

However, if refuge were sought on account of rintthe aftermath of a disaster, triggered by
the government’s failure to provide assistancejrKéaliggests that the treaty would apply.
By analogy, he argues that the same analysis appbiearticle 11I(3) of the Cartagena

Declaration with respect to ‘refugees’ who ‘havedftheir country because their lives, safety
or freedom have been threatened by generalizedends| foreign aggression, internal
conflicts, massive violation of human rights or eatlcircumstances which have seriously
disturbed public ordef® Kalin’s example highlights the difficulties of gtiuting movement

to ‘climate change’ — at what point does it becdo indirect to be considered a driver of
movement, and should this matter in terms of tlmgation and assistance granted?

By contrast to the 1951 Refugee Convention, whgsesses the risk of potential future harm,
both regional instruments seem to require evideh@nactualthreat: protection is premised
on having already been compelled to leave becafi#e®o Thus, their utility as tools for
providing pre-emptive protection is limited.

3. Relevant universal and regional complementary patection
standards

This section examines whether existing universald/@n regional standards on
complementary protection — protection needs arisurtgide the 1951 Convention framework
— might offer protection options for those forcildisplaced across international borders as a
result of climate change-related events. It alsseases whether relevant State practice may

%2 A. Edwards, ‘Refugee Status Determination in Afti€2006) 14 African Journal of International and
Comparative Law204, 225-27; Kalin, note 40 above, 88-88;). C. HathawayThe Law of Refugee Status
(London: Butterworths, 1991) 16—-21, who argues thatdefinition ‘does not ... suggest that victiofishatural
disasters or economic misfortune should becomeetonsibility of the international community’, 1See also
Schwartz, note 19 above, 380.

%3 Edwards, note 62 above, 227.

6 Kalin, note 40 above, 88.

% Edwards, note 62 above, 227. UNHCR similarly meleéar that its assistance activities for peopspldiced
by the Boxing Day tsunami did not fall within itsrfnal protection mandate, but rather constitutadetlimited
humanitarian assistance’ requested especially eyN Secretary-General: UNHCR, ‘Note on Internadion
Protection’, UN Doc. A/JAC.96/1008, 4 July 2005, @aB6 in Edwards, note 62 above, 227.

% Kalin, note 40 above, 88-89.

%7 OAU Convention art. 1(2): ‘was compelled to leav@artagena Declaration art. 111(3): ‘who have fldir
country because ...".
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support such progressive interpretation. Finatlgonsiders frameworks developed around
natural disasters, in particular the work of theéetnational Law Commission on the
protection of persons in the event of disasters.

3.1 Overview

It is a trite observation that climate change wilpbact upon people’s enjoyment of human

rights. Climate processes, such as shorelinearpsoastal flooding and rising sea levels, as
well as more frequent and intense severe weathartgvsuch as storms and cyclones, will
affect agriculture, infrastructure, services, ahd tontinued habitability of certain parts of

the world. This, in turn, may threaten rights saslthe right to life, health, property, culture,

means of subsistence, and, in extreme cases,etelirination. The worst effects of climate

change are likely to be felt in communities whewenan rights are already precarious, given
that the most drastic impacts of climate changé valfelt in the poorest parts of the world

where human rights protection is often wé%k.

The following table provides a summary by the Gffaf the High Commissioner for Human
Rights of how climate impacts may affect humants§h Only a handful of these rights are
presently recognized as giving rise to a protectibligation (based on the principle wbn-
refoulement

Effects Examples of rights affected

Extreme weather events Right to fife

Increased food insecurity and risk of hunger Rtghadequate food, right to be free fram
hungef!

Increased water stress Right to safe drinking Water

Stress on health status Right to the highest attéerstandard of
healtH*

Sea-level rise and flooding Right to adequate hmiSi

Human rights law has expanded countries’ protectiaigations beyond the ‘refugee’
category, to include (at least) people at risk rbiteary deprivation of life, torture, or cruel,

% S. Humphreys, ‘Introduction: Human Rights and @ienChange’ in S. Humphreys (eddyman Rights and
Climate ChangéCambridge: CUP, 2010) 1.

9 UN Doc. AlHRC/10/61, note 14 above, Annex.

" International Covenant on Civil and Political Riglfadopted 16 Dec 1966, entered into force 23 Ma876)
999 UNTS 171 (‘ICCPR’) art. 6; Convention on thegRs of the Child (adopted 20 November 1989, edtere
into force 2 September 1990) 1577 UNTS 3 (‘CRCt) &r Universal Declaration of Human Rights (adopi®
December 1948) UNGA Res. 217A (lll) (UDHR’) art. 3

" International Covenant on Economic, Social andu€al Rights (adopted 16 December 1966, entera int
force 3 January 1976) 993 UNTS 3 (‘ICESCR’) art; CRC art. 24(c); Convention on the Rights of Pesso
with Disabilities (adopted 13 December 2006, opefmdsignature 30 March 2007) UNGA Res. 61/106
(‘CRPD") arts 25(f), 28(1); UDHR art. 25.

"2 |CESCR arts 11,12; Convention on the Eliminatié\t Forms of Discrimination against Women (adapte
18 December 1979, entered into force 3 Septemb®t)19NGA Res. 34/180, 34 UN GAOR Supp (No. 46)
193, UN Doc. A/34/46 (‘CEDAW") art. 14(2)(h); CRP&1t. 28(2)(a); CRC art. 24(2)(c).

3 ICESCR arts 7(b), 10, 12; CEDAW arts 12, 14(2)(BPHR art. 25; International Convention on the
Elimination of All Forms of Racial Discriminatioradopted 21 December 1965, entered into force 4adgnu
1969) 660 UNTS 195 (‘CERD’) art. 5(e)(iv); CRC a&t; CRPD arts 16(4), 22(2), 25; International Gamtion

on the Protection of the Rights of All Migrant Werk and Members of Their Families, UNGA Res. 45/668
18 December 1990 (‘Migrant Workers Conventicar)s 43(1), 45(1)(c), 70.

" |CESCR art. 11; CERD art. 5(e)(iii); CEDAW art.(24h); CRC art. 27(3); Migrant Workers Conventin.
43(1)(d); CRPD arts 9(1)(a), 28(1), 28(2)(d); UDIR. 25(1).
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inhuman or degrading treatment or punishment. Thi&nown in international law as
‘complementary protection’, because it describesndnu rights-based protection that is
complementary to that provided by the 1951 Refu@emvention. The European Unibh,
Canadd? the United StateS, New Zealand® Hong Kong’® Mexicd® and (shortly)
Australig* all have systems of complementary protection at@] which seek to implement
these international law obligations.

Although, in theory, any human rights violation mgwe rise to anon-refoulement
obligation® in most cases ‘it will be virtually impossible fan applicant to establish that
control on immigration was disproportionate to @mgach’ of a human rigfit. This is
because unlike the absolute prohibition on retgrsomeone to inhuman or degrading
treatment, for example, most other human rightvipions permit a balancing test between
the interests of the individual and the State, thlasing protection frormefoulementout of
reach in all but the most exceptional cases. Euntbre, a State’s general lack of resources
cannot be used to justify a breach of articfé 3.

For this reason, it is common for a violation ofsacio-economic right—for example,
violation of the right to an adequate standardivoh¢—to be re-characterized as a form of
inhuman treatment, whids a right giving rise to international protectih However, courts
have carefully circumscribed the meaning of ‘inhanm@a degrading treatment’ so that it
cannot be used as a remedy for general povertynplogment, or lack of resources or
medical care except in the most exceptional circantes®

> Qualification Directive arts 2(e), 15.

S Immigration and Refugee Protection Act, SC 20047 cs 97.

" Immigration and Nationality Act of 1952, 8 CFR 8@8.16, 208.17 (1952) (CAT-based protection only).

8 Immigration Act 2009 (NZ) ss 130, 131.

"9 CAT-based protection only. Refugee status deteatitin is conducted by UNHCR. See further K. Loper
‘Human RightsNon-refoulemenand the Protection of Refugees in Hong Kong’ (J@®DIJRL 404.

8 Law on Refugees and Complementary Protection (Bbee 2010): Decreto por el que se expide la Leyesob
Refugiados y Proteccion Complementaria y se reforradicionan y derogan diversas disposiciones deya
General de Poblacion available online at:
http://www.dof.gob.mx/nota_detalle.php?codigo=51Z38fecha=27/01/201 {last accessed 28 January 2011).
Mexico is the first country in Latin America to gtacomplementary protection: available online at:
http://www.unhcr.org/4d025a8a6.htifthst accessed 21 January 2011).

8 Migration Amendment (Complementary Protection) BO09 (Cth).

8 R v. Special Adjudicator, ex parte Ull§2004] UKHL 26, paras 24-25 (Lord Bingham), 49-86rd Steyn),
67 (Lord Carswell).

8 Kacaj v. Secretary of State for the Home Departrf@d2] EWCA Civ 314, para. 26.

8 For example irKalashnikov v. Russi@002) 36 EHRR 587, the European Court of Humagh®Ri rejected
Russia’s argument that squalid prison conditiors riit violate art. 3 because they were a resuRusia’s
economic difficulties, and were experienced geheray detainees in Russia. See also K. Réhl, iRge
Violence and PovertyNon-refoulemenDbligations under the European Convention of HuRayhts’, January
2005,UNHCR New lIssues in Refugee ReseaWbrking Paper No. 111. But see UK Discretionagale,
discussed in section 3.3.3 below.

8 The South African constitutional court has rejddiee use of civil and political rights as a fattkdor social
and economic rights in the domestic cont&dobramoney v. Minister of Health KwaZulu Natab8 (1) SA
765. There, it relied on the constitutional righithealth in preference to the constitutional rigghtife. Given
their equal constitutional status, this causedothintiffs no loss. Indian courts have conflathd tight to life (a
‘first generation’ right) with social and econongisecond generation’) rights. The Indian positionpart, has
come about because the constitutional protectigangto the first generation is higher than thatgivo the
second generation of rights. Socio-economic rightder the Indian constitution are protected asctive
principles and state policy, not as enforceablbtsigs such. However, Indian courts have greaphprded the
constitutional right to life (art. 21) to make sm@conomic rights justiciable.

8 D. v. United Kingdon(1997) 24 EHRR 423\. v. Secretary of State for the Home Departrf2d®5] UKHL
31; HLR v.France(1997) 20 EHRR 29, para. 42. See also the viewSonfimittee against Torture, asAD v.
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Although existing jurisprudence does moécludeclimate impacts from being recognized as
a source of inhuman treatment (for example), it baweed to be substantially developed
before such harms would fall clearly within the pe®f this concept’. It is also important to
note tggt in a removal case, an internal fligheralative may be considered a reasonable
option.

The following analysis examines: (a) whether, wlemd to what extent certain socio-
economic forms of harm may be regarded as triggahe principle ohon-refoulement(b)
whether they can do so independently, or need te{obaracterized as violations of civil and
political rights already recognized as mandating (uch as a violation of the right to life);
and (c) whether they may form part of the progressievelopment of the principle obn-
refoulementas foreshadowed by international treaty monitpbodies, the European Court
of Human Rights and the House of Lords (now UK &up Court).

The key rights to consider in the complementarytgotion context are: (a) the right to life

(sometimes expressed in the removal context asighé not to be subjected to arbitrary

deprivation of life); and (b) the right not to babgected to torture or cruel, inhuman or
degrading treatment or punishment. While thesenatenecessarily the only rights which

encompass aon-refoulemenbbligation®® they are the two which are clearly recognized in
international law as giving rise to such an obigat and which have been incorporated into
a number of domestic complementary protection regim

Although they are identified separately below unteriversal’ and ‘regional’ standards,
much of the analysis about the nature and scoffeeaights applies equally to both contexts.
The jurisprudence of the European Court of HumaghtRiis discussed in particular detail
since it is the most developed in this area angliges the most extensive reasoning about the
scope and content of human rights-bases-refoulement

3.2 Right to life

3.2.1 Universal (ICCPR, article 6)

The right to life is protected in the UDHR (art 3ZCPR (art 6), the CRC (art 6) and all
regional human rights treatiés. It has been described by the UN Human Rights Citteen

The NetherlandsCommunication No. 96/1997 (24 January 2000) UN.DBAT/C/23/D/96/1997, para. 7.2.
See discussion in Goodwin-Gill and McAdam, note dfbve, 350-51. The developing jurisprudence on
recharacterizing socio-economic violations as awitl political ones has been described as an ‘sixtef an
extension’:AJ (Liberia) v. Secretary of State for the Home &#&pent[2006] EWCA Civ 1736, para. 12
referring toN. v. Secretary of State for the Home Departnfizd®4] 1 WLR 1182 (EWCA) paras 37, 46 in M.
Foster, Non-Refoulemenbn the Basis of Socio-Economic Deprivation: Theofgx of Complementary
Protection in International Human Rights Law’ [2008w Zealand Law Revie2b7, 266.

87R. v. Special Adjudicator ex parte Ull§004] UKHL 26; Human Rights Committee, ‘Generar@ment No.
15: The Position of Aliens under the Covenant’, Adril 1986, para. 5. See also Human Rights Committe
‘General Comment No. 18: Non-Discrimination’, 10\ianber 1989.

% See e.g. Immigration and Refugee Protection A€t2801, ¢ 27 (Canada) s 97(1)(b); Qualificationebiive

art. 8.

8 See section 3.4 below.

% European Convention on Human Rights (formally @wnvention for the Protection of Human Rights and
Fundamental Freedoms) (drafted 4 November 1958rexhinto force 3 September 1953) ETS No. 5 (‘(ECQHR’
art. 2; American Convention on Human Rights (ado@2 November 1969, entered into force 18 July 1978
1144 UNTS 123, art. 4; African Charter on Human &mbples’ Rights (adopted 17 June 1981, entered int
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as the ‘supreme right’ which is ‘basic to all humaghts’'®® It is non-derogable and is

recognized as entailingreon-refoulemenobligation??

The right to life is very closely connected to ath@man rights. The right to an adequate
standard of living under human rights law, incligladequate food, clothing, housing and the
continuous improvement of living conditiofisand the right not to be deprived of means of
subsistenc&’ have been argued to be as necessary componehts right to life, which are
compromised where global warming leads to the detstm of people’s ability to hunt, fish,
gather, or undertake subsistence farnihg. The UN Commission on Human Rights has
observed that the right ‘encompasses existenceumah dignity with the minimum
necessities of life®®

Similarly, the Convention on the Rights of the @Hihks the right to life to States’ duty ‘to
ensure to the maximum extent possible the sunawal development of the childf. The
Committee on the Rights of the Child has explaitiedneed to view and implement the right
to life holistically, ‘through the enforcement ofl ¢he other provisions of the Convention,
including rights to health, adequate nutrition,igbsecurity, an adequate standard of living, a
healthy and safe environment. This is also reflected in the IASC guidelines fmman
rights and natural disaste¥s.

Importantly, the right to life includes an obligati to take positive measures to protect it,
which may be relevant in considering whether a trguaf origin is in fact taking steps to
improve such things as health care and nutritidnuseful analogy for the climate change
context may be provided by the UN Human Rights Cdaberis remarks on the threat to life
posed by nuclear weapons. Nuclear weapons maypmigtcause death directly, but also
indirectly by contaminating the environment witldiggtion. Similarly, the impacts of climate
change experienced (for example) through salt-watgusion into fresh water supplies
could, on this reasoning, be interpreted as a thoethe right to life. In each case however,

force 21 October 1986) 41LM 58 (1982) art. 4; Arab Charter on Human Rights faeld 22 May 2004, entered
into force 15 March 2008) art. 5.

1 Human Rights Committee, ‘General Comment No. 6e Right to Life (Art. 6)’, 30 April 1982, para. 1;
Human Rights Committee, ‘General Comment No. 1l4cldar Weapons and the Right to Life (Art. 6)', 9
November 1984, para. 1.

2 Ahani v. CanadaCommunication No. 1051/2002, 24 March 2004; Humagh®® Committee, ‘General
Comment No. 31: The Nature of the General Legaldalibn Imposed on States Parties to the Coventliv’,
Doc. CCPR/C/21/Rev.1/Add.13, 26 May 2004, para. I5ee also Committee on the Rights of the Child,
‘General Comment No. 6 (2005): Treatment of Unaqeanied and Separated Children Outside Their Country
of Origin’, UN Doc. CRC/GC/2005/6, 1 September 2005, para. 27.

% |CESCR art. 11.

% |CCPR art. 1(2); ICESCR art. 1(2). See e.g. Fnyhéstu, ‘The Satisfaction of Survival RequiremeéinsB.

G. Ramcharan (edJ;he Right to Life in International Lagleiden: Martinus Nijhoff Publishers, 1985) 63.

% See e.g. ‘Petition to the Inter American Commissan Human Rights Seeking Relief from Violations
Resulting from Global Warming Caused by Acts andi€dimons of the United States (7 December 2005)
available online at:http://www.earthjustice.org/library/legal _docs/ietn-to-the-inter-american-commission-
on-human-rights-on-behalf-of-the-inuit-circumpotayaference.pdflast accessed 17 May 2011).

% Commission on Human Rights, ‘Human Rights and d&we& Poverty’, Human Rights Res. 2005/16, para.
1(b).

" CRC art. 6(2).

% Committee on the Rights of the Child, ‘General @uent No. 7 (2005): Implementing Child Rights in Ear
Childhood’ UN Doc. CRC/C/GC/7/Rev.1 , 20 Septembd@d6.

% Inter-Agency Standing Committe®rotecting Persons Affected by Natural Disaste®SC Operational
Guidelines on Human Rights and Natural Disast@sokings-Bern Project on Internal Displacemedd&).
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the severity and extent of the harm would deternvimether the right to life had been
violated!®

An analysis of the views expressed by the UN HurRéghts Committee in relation to
individual complaints suggests that the followimgezia apply to article 6 cases:

« the risk to life must be actual or imminéfit;

« the applicant must be personally affected by thentt&

* environmental contamination with proven long-terealth effects may be a sufficient
threat, however there must be sufficient evidenbat tharmful quantities of
contaminants have reached, or will reach, the huenaronment;

* a hypothetical risk is insufficient to constituteialation of the right to life; and

» cases challenging public policy will, in the abset an actual or imminent threat, be
considered inadmissibf&®

3.2.2 Regional (ECHR, article 2)

Although the European Court of Human Rights hadiooed that article 2 may be relied
upon to prevent removal? no removal case has succeeded solely on this drSumrticle

2 is generally raised in conjunction with articleaBd if a violation of the latter is found, then
the analysis of article 2 typically falls aw&j.

In the present context, it is useful to examine éxéent to which the destruction of the
environment be understood as a threat to the toghite. As Judge Weeramantry noted in a
Separate Opinion in the International Court of idestthe protection of the environment is ‘a
vital part of contemporary human rights doctrirna, it is [an indispensable requirement] ...
for numerous human rights such as the right totheaid the right to life itself®’ The

European Court has similarly acknowledged thatrigjie to a healthy environment is linked
to the right to life, and that environmental damage affect the rights to life, property, home

190 Asia Pacific Forum of National Human Rights Ingiibns (APF), ‘Human Rights and the Environment:
Reference Paper’ (2007) 57-58, 62-63, 66 in APRniEN Rights and the Environment: Final Report and
Recommendations’ (2007).

191 See section 5.1 below on ‘timing’.

192 See the difficulties this has caused in the cdntéxarmed conflict pursuant to art. 15(c) of th& E
Qualification Directive: H. Lambert and T. FarreifThe Changing Character of Armed Conflict and the
Implications for Refugee Protection Jurispruden@910) 221JRL 237; J.-F. Durieux, Salah Sheeklis a
Refugee: New Insights into Primary and Subsidiagynks of Protection’ (October 200&efugee Studies
Centre Working PapeNo. 49; J. McAdam,Individual Risk, Armed Conflict and the Standarél Proof in
Complementary Protection Claims: The European Uaioth Canada Compared’ in J. C. Simeon (éZfijical
Issues in International Refugee Law: Strategiedriterpretative HarmonyCambridge: CUP, 2010).

193 APF,Human Rights and the Environmentte100 above, 19-20.

194 For example irz. and T. v. United Kingdondpp. No 27034/05 (ECtHR, 28 February 2006) 6: the &
analysis fromSoeringv. United Kingdom(1989) 11 EHRR 439 ‘applies equally to the riskvaflations of
[article] 2'. See alsdJllah para. 40 (Lord Steyn): ‘If article 3 may be engagds difficult to follow why, as a
matter of logic, article 2 could be peremptorilyckxled. There may well be cases where article Bots
applicable but article 2 may be’.

195 A breach of art. 2 has only been found in one neahoase, and on that occasion it was in conjunatiith
art. 3:Bader v. Swedemypp. No. 13284/04 (ECtHR, 8 November 2005).

19 For exampleTatete v. Switzerlanddpp. No. 41874/98 (ECtHR, 6 July 2000) (settlemezeiched)D. v.
United Kingdom(decided on art. 3)ylamatkulov v. TurkeyApp. Nos 46827/99, 46951/99 (ECtHR, 6 February
2003). Thus, irD. v. United Kingdomfor example, the court did not regard the artlé2m as unfounded in
principle, but thought it unnecessary to reviewdhe 2 claim separately from art. 3.

197 case Concerning the Gakiovo-Nagymaros Project (Hungary v. Slovaki®)97 ICJ 92 (Separate Opinion
of Judge Weeramantry) para. A(b).
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and private lifé°® In particular, the obligation to protect the figh life may also include
protection from environmental harlf. So far, this issue has not arisen in a removse,ca
however.

In Budayeva v. Russidhe European Court of Human Rights held thatSkee’s duty to
protect life extends to protection from naturaladi®rs where the risk is knowt?. However,

it is questionable whether this would assist anliegpt seeking protection against climate
change impacts, given the requirement that the h8tate is deficient in its own response
capacity — i.e. the environmental harm is causegarpetuated by the State (or by its
inaction). Furthermore, the court has emphadizatithe burden placed on the State must be
reasonable, which means that consideration mugivas, ‘in particular, to the operational
choices which [it] must make in terms of prioritesd resources* It would appear that the
burden is less onerous in cases of natural, assegpim human-made, activities, presumably
on the basis that the former are less easy togiradd control. The factors to be taken into
account include the ‘origin of the threat and tkx¢est to which one or the other risk is
susceptible to mitigatio™* The burden would be more stringent if it wererectrring
calamity affecting a distinct area developed foman habitation or usé*?

The focus of a complementary protection claim & plotential ‘harm’ to the applicant if he
or she is removed. Thus, the relevant questidineixtent to which the receiving country is
able and willing to mitigate against that harm, tevar its cause. Since the European Court
of Human Rights has been inclined to allow the &statigher degree of latitude where the
cause of harm is ‘natural’, such as a landslidenaty actually be more beneficial to an
applicant to acknowledge the multicausality of @ten change-related impacts, rather than
trying to pinpoint ‘climate change’ dee cause of harm. In other words, the combination of
environmental, social, economic and political fastavhich draw on human-made as well as
natural vulnerabilities, may better substantiateuditle 2 or 3 claim.

In other regions, the Inter-American Commissionthmrman Rights has likewise recognized
that realization of the right to life is necessaiihked to and dependent on the physical
environment*® It has found that forcibly displacing indigenquesople from their land could
breach the right to life if it causes indignity. The African Commission on Human and
Peoples’ Rights found a breach of the right to theahd the right to life as a result of
repeated eviction and displacement from lands imr&nia, which were confiscated by the
government®

198 see Loucaides and cases cited there, beginnimgAwiondelle v. United Kingdor®BR 26, 5 (noise pollution
cases offensive smells).

199 seeOneryildiz v. TurkeyApp. No. 48939/99 (ECtHR Grand Chamber, 30 Novenf#g4): (2005) 41
EHRR 20, paras 71-72.

110 Budayeva v. Russi@pp. Nos 15339/02, 21166/02, 20058/02, 11673/a2 E5843/02 (ECtHR, 20 March
2008).

M1 Budayeva v. Russigara. 135: ‘this results from the wide margin ppeeciation States enjoy’.

H12Bydayeva v. Russipara. 137.

13 bid.

114 ‘Report on the Situation of Human Rights in Ecuad®997) OEA/Ser.L/V/I1.96, Doc 10, Rev. 1, ch 8;
Yanomami Cas€Case 7615 of 5 March 1985) in Inter-American Cassion on Human Rights, ‘Annual
Report (1984-85) OEA/Ser.L/V/11.66, Doc 10, Rev. 1.

115 yakye Axa v. Paraguafinter-American Court of Human Rights, Judgment1@f June 2005). IfThe
Massacres of ltuango v. Colomiimter-American Court of Human Rights, Judgment dfuly 2006), the court
found that forced eviction, displacement and halesgruction by paramilitaries violated the righptoperty.

1% Malawi African Association v. Mauritanig2000) AHRLR 149 (African Commission on Human and
Peoples’ Rights 2000) pursuant to the African Givasth Human Rights arts 16 and 4 (respectivel\ge &so
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3.2.3 Domestic frameworks

It would appear that article 2 is an underutilipedvision in the removal context and that it is
ripe for progressive development. This may begindcur in domestic contexts, since non-
return to arbitrary deprivation of life is one dfet complementary protection grounds in
Canadian and New Zealand legislation (and drafttialian legislation). German law also
includes in its complementary protection provisigmetection against return to a concrete
and considerable danger to life, person or libéatthough the requirement of a ‘concrete’
danger may be hard to meet in cases of pre-empiweement in response to slow-onset
climate impacts}’

On its face, Canadian law does not appear to ofiech scope to protect people at risk of
climate change-related impacts. Its complemernpaoyection provisions on risk to life and
risk of cruel and unusual treatment preclude ptaiedeing granted if the harm feared is
generalized or based on a country’s inability tovjite adequate health or medical cgfe.
The Legal Services division of the Immigration defugee Board noted that a ‘claim based
on natural catastrophes such as drought, faminghogemkes, etc. will not satisfy the
definition as the risk is generalized®> However, a nine year old child successfully acgue
that his return to Haiti would put his life at risksince his biological family was unknown, he
was at risk of becoming homeless and prey to piuisth were he returned®

Similarly, in the United Kingdom, the Asylum and rmygration Tribunal (AIT) has
acknowledged that ‘if survival comes at a cost estdution, beggary, crime or prostitution,
then that is a price too high** Although that remark was made in the contextnoéral
relocation, it would arguably carry even greateighein a straight removal context, since
the courts have noted that the standard of tredtormnternal relocation does not have to
command as high respect for human rights as woaitibbnd in the removing State. This is
also supported by AIT case law on the protectivapsof article 3 in relation to poor socio-
economic condition?

In the non-removal context, the following domestonstitutional law cases have developed
the socio-economic elements of the right to lif€hey are included here to illustrate the

Centre for Minority Rights Development (Kenya) akléhority Rights Group International on behalf of
Endorois Welfare Council v. KenyAfrican Commission on Human and Peoples’ RigHtd-€bruary 2010)
276/2003, para. 216.

17 Residence Act 2007, s 60(7).

18 |mmigration and Refugee Protection Act, s 97(li)would, however, be different if the country reéd to
provide such care to particular classes of pedpdgal Services, Immigration and Refugee Board afdCia
(IRB), ‘Consolidated Grounds in tHenmigration and Refugee Protection APersons in Need of Protection:
Risk to Life or Risk of Cruel and Unusual TreatmamPunishmenf15 May 2002) 11.

19 | egal Services (IRB), note 118 above, 9. See Sismappu v. Canada (Minister of Citizenship and
Immigration)[1997] 2 FC 791 (TD), para. 38 where an experttandarlier regime Post-Claim Determination
Class Risk Review (PDRCC) which had similar basegfotection, stated that the requirement thatiglebe
one that is not faced generally by other individguabuld apply only in extreme situations such germeralized
disaster of some sort that would involve all thieaibitants of a given country.

120 Re MQF[2004] RPDD No. 87. See altB (Lone Women — PSG — Internal Relocation — AAafidg)
Considered) Sierra Leon008] UKAIT 00090, para. 81, in which the Tribdndtimately found that the
applicant was not at risk of prostitution, ‘the rdegrading form of destitution and one that is a&n to
universal principles of human dignity.” Althoughat was a case about internal relocation, one nsigék to
extend the argument to the non-removal contextlation to ECHR arts 2 or 3.

121EB para. 39. The facts did not preclude her relogati this case.

122 see section 3.2.3 below.

22



potential scope of that right. In India, the cansibnal protection of the right to life has
been held to include the right to a clean envirom€ the right to food and freedom from
malnutrition}?* the protection of human dignity” the right to educatioff° and the right to
health®” The Supreme Court of Bangladesh has also drawa eonstitutional right to life
to imply a ‘right to livelihood’, in a case concarg evictions without notice from homes that
were later demolishetf® The Supreme Court of Pakistan has found thatdmstitutional
right to life implies the right to a healthy enviment'*® The High Court of Botswana has
held that the termination of water, food and hea#vices and forced evictions from

traditional lands violated the constitutional rightife.**°

3.3 Cruel, inhuman or degrading treatment

3.3.1 Universal (ICCPR, article 7)

Article 7 of the ICCPR prohibits torture and cruegthuman or degrading treatment or
punishment. The standard approach of the UN HuRights Committee is to regard these
forms of ill-treatment as falling on a sliding seabr hierarchy, with torture the most severe
manifestation. The distinction between torture aridiman treatment is thus one of degree.
The UN Human Rights Committee considers it undbkréo draw up a list of prohibited
acts or to establish sharp distinctions betweerdiffierent kinds of punishment or treatment;
the distinctions depend on the nature, purposesandrity of the treatment applied. For
that reason, it commonly fails to determine prdgisehich aspect of article 7 ICCPR has
been violated, and there is accordingly very lijlesprudence from that body about the
nature of each type of harm.

Article 7 contains aon-refoulemenobligation*? although a violation of this provision from
a proposed deportation has only once been sulstthtin the facts® By contrast, article 3
of the ECHR — which protects against torture anduman or degrading treatment or
punishment — is a frequently utilized provision @hihas significantly developed the human
rights-baseahon-refoulemenjurisprudence in the European Court of Human Rigtit is for
this reason that decisions from that jurisdictiomt the bulk of the following discussion.

123 Kendra, Dehradun and others v. State of (1985) 3 SCC 545Subhash Kumar v. State of Bih@i991) 1
SCC 598Attakoya Thangal v. Union of Indi&oolwal v. State of RajisthalP88 AIR (Raj) 2.

124 people’s Union for Civil Liberties v. Union of Iredand OtherdVP (Civil) No. 196/2001.

125 Francis Carolie Mullin v. Union Territory of DelHi981 (1) SCC 608.

126 ynni Krishnan JP v. State of Andhra Prade§t993) 1 SCC 645.

127 paschim Banga Khet Mazdoor Samity and Ors v. $ifdiéest Bengal and Anothgr996) AIR SC 2426.

128 ASK v. Government of Bangladeshit No. 3034 of 1999. As in India, Banglades@snstitution provides

a directive principle, rather than a justiciablghti to shelter (art. 15).

129 ghala Zia v. WAPDARDL (1994) SC 693Salt Miners Case’Lahora, Human Rights Case No. 120 of 1993
(1994) SCMR, 2601.

130 5esana v. Botswanhligh Court of Botswana, Misca, No. 52 of 2002 [1&cember 2006).

131 Human Rights Committee, ‘General Comment No. 2pl&ces General Comment 7 concerning Prohibition
of Torture and Cruel Treatment or Punishment (Ayt(10 March 1992) para. 4.

132 Human Rights Committee, ‘General Comment No. 3te 92 above, para. 1XKindler v. Canada
Communication No. 470/1991, 30 July 1993, para; BRJ v. AustraliaCommunication No. 692/1996, 11
August 1997, para. 6.8\hani v. Canadanote 92 above. See also Committee on the Rights ofCthiéd,
‘General Comment No. 6’, note 92 above, para. 21pfesis added).

133 Ng v. Canada(469/91) in Sarah Joset al., The International Covenant on Civil and iodl Rights:
Cases, Materials, and Commentd8nd edn, Oxford: OUP, 2004) para. 9.80. Thisisontrast to the multiple
findings by the Committee against Torture with exgfo art. 3 of CAT.
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3.3.2 Regional (ECHR, article 3)

Since the case @oering v. United Kingdoparticle 3 of the ECHR has been recognized as
precluding removal to a place where an applicanilevéace a real risk of being subjected to
torture or inhuman or degrading treatment or punisit'* Article 3 is absolute, and the
European Court of Human Rights has consistentiynadid that it cannot be balanced against
the public interest or any other matter, irrespeciodf the applicant’s criminal or personal
conduct:®

Inhuman treatment must attain ‘a minimum level efegity’ and involve ‘actual bodily
injury or intense physical or mental sufferitf§. Importantly, for the present context, it does
not need to be deliberat¥. Degrading treatment ‘humiliates or debases arviihahl,
showing a lack of respect for, or diminishing, disher human dignity, or arouses feelings of
fear, anguish or inferiority capable of breaking amividual's moral and physical
resistance™ A lack of intent to humiliate will not conclusilerule out a violation of
article 3+%°

The European Court has made clear that the assatsefit@is minimum level of severity is
relative: ‘it depends on all the circumstances lé tase, such as the duration of the
treatment, its physical and mental effects andoimme cases, the sex, age and state of health
of the victim’1*® Ordinarily, ‘the risk which the individual rung being subjected following
expulsion to the proscribed form of treatment enes&romintentionally inflicted acton

the part of the public authorities in the receivioguntry'*** but also where the danger
emanates from non-State actors against whom ‘due $tasfailed to provide reasonable

protection’ *4?

The European Court of Human Rights has left operptissibility that a general situation of
violence could violate article 3. However, thedkwf violence would have to reach a
sufficient level of intensity®* namely ‘a real risk of ill-treatmergimply by virtue of an
individual being exposed to such violence on rettithAcknowledging this, the UK Asylum

134 50ering v. United Kingdonmote 104 above.

135 Chahal v. United Kingdor(l996) 23 EHRR 413Saadi v. United Kingdor2007) 44 EHRR 50. See the
concerns of the dissenting judgesNnv. United Kingdonfi2008] EHRR 453 in the majority’s consideration of
policy in determining whether art. 3 had been hinedc

136 pretty v. United Kingdoni2002) 35 EHRR 1, para. 52, referringlteland v. United Kingdon(1979-80) 2
EHRR 25, para. 167.

1371 abita v. Italy(2008) 46 EHRR 1228, para. 120.

138 pretty v. United Kingdonf2002) 35 EHRR 1, para. 52; see alegland v. United Kingdompara. 167;
Moldovan and others v. Romankpp. Nos 41138/98 and 64320/01 (ECtHR, 12 July5XQtara. 101East
African Asiang1973) 3 EHRR 76, paras 189, 195.

139 peers v. Greecf2001) 33 EHRR 51, para. 74.

140N, v. United Kingdonpara. 29.

141 Queen, on the Application of Ruslanas Bagdanavjidkenata Bagdanaviciene v. Secretary of Statéhfor
Home Departmenf2003] EWCA Civ 1605, para. 8 (Lord Brown) (empisaadded). The rest of the court
concurred with Lord Brown'’s judgment: para. 1 (Ld¥itholls); para. 2 (Lord Hope); para. 3 (Lord Wk
para. 4 (Baroness Hale).

142 Bagdanaviciupara. 24 (Lord Brown) (emphasis added).

143 SeeHLR para. 41NA v. United KingdomApp. No. 25904/07 (ECtHR, 17 July 2008) para. 11dAhmed
v. Austria(1997) 24 EHRR 278, the court found art. 3 wasaténl partly on account of conditions in Somalia.
144 NA v. United Kingdompara. 115 (emphasis added). AM & AM (Armed Conflict: Risk Categories)
Somalia CG[2008] UKAIT 00091, para. 87, the UK Asylum andrimgration Tribunal (AIT) said there was
nothing, in principle, that would prevent ‘poor hanitarian conditions in Somalia, even if in an IB&mp’,
from violating art. 3. In that case, the evideda@: not persuade the AIT that there was ‘a red ofsdenial of
basic food and shelter and other bare necessftids’opara. 157.
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and Immigration Tribunal said there was nothing,pimciple, that would prevent ‘poor
humanitarian conditions in Somalia, even if in &Plcamp’**® from violating article 3. It
was not persuaded, however, that there was ‘aiskabf denial of basic food and shelter and
other bare necessities of life’ in Somaff. This indicates the very high threshold that would
apply if it were extrapolated to the climate chamgatext. Even though the impacts of
climate change may ultimately render basic survimal particular location impossible,
article 3 (and, by extension, article 7 of the IG}Rvould only assist a person once
conditions were already very extreme. This medmandoes not allow for pre-emptive
movement where conditions aaaticipatedto become dire, and thus would not assist people
trying to move before the situation becomes intdé.

Thus, although in principle there is no reason w@hgerson suffering from the impacts of
climate change could not seek to argue that thogmdts — collectively or separately —
violate article 3, it is doubtful that an applicaauld presently substantiate a claim according
to the level of severity of harm mandated by theolhean Court of Human Rights.
Notwithstanding that the impacts of climate chaage already being felt in communities
around the world, empirical evidence suggests thase impacts are ngtet sufficiently
severe as to amount to a violation of articl&’3pr that an internal flight alternative is
available!*®

3.3.3 Article 3 and socio-economic claits

Human rights treaties and monitoring bodies hawditionally failed to accord the same
weight to economic, social and cultural rights lsythave to civil and political rights®
This led to the development of an interpretativ@rapch, known as the ‘integrated’ or
‘holistic’ approach, which sought to show that tand political rights have inherent socio-
economic elementS A treaty dealing with civil and political rightsould therefore have
‘its norms used as vehicles for the direct or iedirprotection of norms of another treaty
dealing with a different category of human rightsich as socio-economic ortés.

This is why breaches of socio-economic rights haWen been ‘re-characterized’ as
violations of article 3 ECHR — an absolute righthwé cleamon-refoulementomponent??

145 AM & AM, note144 above, para. 87.

146 AM & AM, note144 above, para. 157.

147 See e.g. RSAA and RRT cases.

148 See section 5.1 on ‘timing’.

19 For an excellent overview, see Foster, note 8&@bo

150 see e.g. V. Mantouvalou, ‘Work and Private Liédabras and Dziautas v. Lithuahi@005) 30European
Law Reviewb73; C. Gearty and V. Mantouvalddebating Social Right€Oxford: Hart Publishing, 2010).

151 Mantouvalou, note 150 above, 574. See espedaiy v. Ireland(1979-80) 2 EHRR 305, para. 26.

152.C. M. Scott, ‘The Interdependence and Permeabilitituman Rights Norms: Towards a Partial Fusion of
the International Covenants on Human Rights’ (198RPsgoode Hall Law Journal69, 771 in Mantouvalou,
note 150 above, 574. See also M. Scheinin, ‘Ecan@amd Social Rights as Legal Rights’ in A. Rosasl.,
(eds),Economic, Social and Cultural Righ®nd edn, The Hague: Kluwer 2002). Itis in geased on the idea
that the enjoyment of civil and political rightsimpossible if socio-economic rights are ignoregeaspective
that was in fact reflected in theavaux preparatoireof the ECHR: Mantouvalou, note 150 above, 574-75.
Waldron, by contrast, sees socio-econmic rightsn&insically valuable and as having equal weight: J.
Waldron, ‘Liberal Rights: Two Sides of the Coin’ dJeremy Waldronl. iberal Rights: Collected Papers 1981—
1991 (Cambridge: CUP, 1993) in Mantouvalou, note 156vab575.

153 Den Heijer suggests that the focus on ECHR aas the cormon-refoulemenprovision has become a ‘self-
fulfilling prophecy’, in that it has hindered ‘trdevelopment of a more profound understanding oktupe of
applicability of the ECHR’: M. den Heijer, ‘Whoseights and Which Rights? The Continuing StoryNain-
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The case oD. v. United Kingdomwhere the absence of medical treatment in thatcpof
origin precluded the applicant’s return, is ofteibed as evidence that complementary
protection claims based on climate change impdatk (of fresh water, food, safe shelter,
etc) could succeed* HoweverD. v. United Kingdonis theonly case in which non-removal

has been substantiated on the basis of socio-edomtaprivation->

The standard in such cases is extremely highhdrseminal case &@. v. United Kingdom
the European Court stressed that it was the exzggtcombination of factors that made the
applicant’s removal incompatible with article'8: the abrupt withdrawal of medical
facilities; poor medical conditions in the home ooy (St Kitts) which could ‘further reduce
his already limited life expectancy and subject hinacute mental and physical sufferitg’

no assurance that he would get a hospital bedirongsfamily ties or other moral or social
support at home; the fact that his lack of shelted proper diet in St Kitts could expose him
to infections unable to be properly treated; arsl ¢buntry’sgeneralhealth and sanitation
problems:>®

In the later case df. v. United Kingdonthe majority observed that:

The fact that the applicant’s circumstances, indgcdis life expectancy, would be
significantly reduced if he were to be removed frtine Contracting State is not
sufficientin itselfto give rise to breach of article'3.

By contrast, the dissenting judges in that casarcegl the removal of a person on their death
bed as being, in and of itself, inconsistent witticke 31°° Accordingly, they regarded the
additionalgrounds irD.’s case- lack of medical and palliative care — as ‘equedlevant to
the finding of aseparatepotential violation of Article 3 of the Conventiotf*

It is clear that policy considerations form part tbk court’'s rationale in taking a strict
approach to socio-economic cases. It has condistezid that the ECHR is not a means of
ironing out socio-economic differences between eStahoting that ‘the level of treatment
available in the Contracting State and the couotryrigin may vary considerably®® It has

referred to the onerous burden that would othenbes@laced on Contracting States if they

Refoulementinder the European Convention on Human Rights08200European Journal of Migration and
Law 277, 278.

%4 See e.g. Kolmannskog and Myrstad, note 1 above.

155 |1n BB v. France App. No. 30930/96 (Commission, 9 March 1998) Eheopean Commission on Human
Rights observed that facing AIDS alone at an adedrstage would constitute degrading treatmentimdtely,

a friendly settlement was reached in this mattertre Commission did not have to determine the issue
definitively. See alsé\hmed v. AustrigHLR; Bensaid v. United Kingdoif2001) 33 EHRR 2034enao v. The
NetherlandsApp. No. 13669/03 (ECtHR, 24 June 2008ilangoya v. SwedeXpp. No. 17868/03 (ECtHR, 22
June 2004)Amegnigan v. The Netherlandgp. No. 25629/04 (ECtHR, 25 November 2004).

1% The court noted that the sources of risk ‘takema) do not in themselves infringe the standardghaf
Article’: D. v. United Kingdonpara. 49. See M. Fostanternational Refugee Law and Socio-Economic
Rights: Refuge from DeprivatioCambridge: CUP, 2007) 104. See aBB v. France note 155 above;
Bensaid v. United Kingdomote 155 above and most recemly. United Kingdom

157D, v United Kingdompara. 52.

138D v. United Kingdompara. 52.

139N, v. United Kingdonpara. 42 (emphasis added).

180N, v. United Kingdonpara. 20 (dissenting opinion).

181N, v. United Kingdompara. 21 (dissenting opinion). This ties in vitik majority’s view (para. 43) and also
the remarks of Baroness Hale (para. 70), thatéef§ may, of course be other exceptional caseh, atiter
extreme facts, where the humanitarian consideratame equally compelling. The law must be suffitie
flexible to accommodate them ...".

182N, v. United Kingdonpara. 44.
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had to rectify global socio-economic disparities lgyanting a right to remain to
disadvantaged peopté® It has explained that ‘[o]n a purely pragmatisisait cannot be

required that an expelling Contracting State oelym an alien to a country which is in full
and effective enforcement of all the rights an@d@ms set out in the Conventidf®*

Similarly, the House of Lords has referred to ‘thmits that must be set on practical
grounds™® Lord Hope has described the jurisprudence amgeélimits ... on the extent to
which [Contracting States] can be held responsibiiside the areas that are prescribed by
articles 2 and 3 and by the fundamental right ursdiecle 6 to a fair trial.” Those limits are
set ‘against the background of the general priecgilinternational law that states have the
right to control the entry, residence and expulsibrliens.*®® The trade-off for accepting
that harm derives from a State’s lack of resoutoesedress an applicant’s predicament is
that only the most exceptional cases receive iat@mnal protectiort®’

Interestingly, Foster has identified recent UK auitly that suggests there is a varying
threshold in article 3 removal cases which is ‘adej@ant upon the responsibility of the
receiving state for the circumstances complained®f This may mean that a lower
threshold would apply if it could be shown that teeeiving State failed to mitigate against
known harms, for example.

One can well imagine similar policy arguments bemagde in the context of climate change-
related movement, especially in light of some @f éfarmist predictions about large numbers
of people who will be on the move. Indeed, somenetic complementary protection
schemes deliberately ‘carve out’ protection exas®iwhere the risk is faced generally by
the population as a whole, requiring the appli¢arshow an individual risk®®

Thus, although the European Court’s jurisprudencenedical cases and health care provides
a useful analogy for the climate change contexs far from certain that such claims would
(presently) succeed. The jurisprudential trendhwaispect to socio-economic rights suggests
that people seeking to bring claims based on dapoir resulting in part from climate change
will face considerable challenges. It seems uhfik@at a lack of basic services alone would
substantiate an article 3 claim, unless they wereehder survival — on return — entirely
impossible. Something else — a distinguishinguieathat makes the lack of such services
particularly deleterious on the applicant — woulshb@ar to be necessary. The court’s
exceptionally high threshold means that it will ik take some decades before the
deleterious effects of climate change, interactimgth underlying socio-economic
vulnerabilities, will be seen as constituting alaimn of article 3 giving rise to protection

183 N. v. United Kingdompara. 44. Although as Foster notes: ‘This celyainises a question as to the
universality of human rights’: Foster, note 86 aba®76.

184 E v, United KingdomApp. No. 17341/03 (ECtHR, 22 June 2004) 12 intieteato art. 8 ECHR.

1%5EM (Lebanon) v. Secretary of State for the HomeaBtegent (AF and others interveninf)008] UKHL 64
para. 10, referring also to the European Courtasiens inF. v. United KingdonmandZ. and T. v. United
Kingdom which were not available to the House of Lordswlit was considering the casesUifah and R
(Razgar) v. Secretary of State for the Home Depamtf2004] 2 AC 368.

16 EM para. 13.

187 1f anything, the anthropogenic basis of climatarge should reinforce rather than undermine aniyngla
given that the States primarily responsible aretim®tnes from which movement is likely.

%8 RN (Returnees) Zimbabwe G#008] UKAIT 00083, para. 254 citing an earlier an of the AIT inHS
(Returning Asylum Seekers) Zimbabwe [2@07] UKAIT 00094 quoted in Foster, note 86 abo@€0.

%9 For example Immigration and Refugee Protection (8ztnada) s 97(b)(ii); Qualification Directive at6(c)
and recital 26.
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from removal. This is because many effects wiketajears to manifest at a sufficiently
harmful level to engage article 3 protection, olyrha severe temporary effects which do not
render return unlawful, or an internal flight aitative may be reasonable. Interestingly,
however, an examination dbmesticpractice reveals more scope for extending praieati
such cases, and at an earlier point in time. Theséiscussed below.

3.3.4 Domestic developments

The reasoning of the European Court suggests thahsiderable expansion of the existing
jurisprudence would be required for the same secmomic deprivation to be found to
preclude removal. As the court has repeatedly rebde the ECHR is not an instrument
designed to achieve global equafif§.

Nevertheless, there are signs that in practicegmapansive practices may be developing.
These may, in turn, obviate the need for caseset@agpealed to the European Court of
Human Rights."*

In the United Kingdom, Discretionary Leave is negulated by the Qualification Directi/é
but is a discretionary power of the Secretary at&Stor the Home Department. Its exercise
is guided by asylum policy instructiohS. A person is automatically considered for
Discretionary Leave if his or her claim for intetiomal protection as a refugee or beneficiary
of subsidiary protection is unsuccessfiil. Discretionary Leave may be granted when return
is not possible without prejudicing protected rgylguch as:

» article 8 of the ECHR.

» article 3 of the ECHR where the need ‘does naeafiom a need for protection as

such, e.g. where a person’s medical condition wereechumanitarian conditions in the

170 Bensaid v. United Kingdonpara. 38. IrSalkic v. Swedempp. No. 7702/04 (ECtHR, 29 June 2004), the
court reiterated that art. 3 will not be breachieapty because the level of health care (includingntal health
care) in the receiving State is not of an equivaandard to that available in the host State. &se
Amegnigan v. The Netherland#n Januzi v. Secretary of State for the Home J2p06] UKHL 5, the House
of Lords held that a person may be removed wheratnnal flight alternative exists, even if thengeal
standards of living in that part of the country am as high as in the State where asylum was $oughe
position would be different, however, ‘if the laokrespect for human rights posed threats to fésoli exposed
him to the risk of inhuman or degrading treatmenponishment’: para. 19 (Lord Bingham); see als@apd5
(Lord Nicholls). InZ. and T. v. United Kingdom the court noted that a different standard daitirent applies
in non-Contracting States to the ECHR, ‘[o]therwitserzould be imposing an obligation on Contracti®gtes
effectively to act as indirect guarantors of fremdaf worship for the rest of the world.” The legastification

for the distinction between these provisions antitlas 2 and 3 is said to be based on ‘the fundaahen
importance’ of the latter: see efg.v. United Kingdoni2.

1" See Foster, note 86 above, 303-07. This sectmnsdon the cases she cites there. Legislatianntag
assist people displaced by climate change is diecls section 4.1 below. Furthermore, in a 2008ysof
complementary protection in Europe, most of thentoes surveyed (Austria, Belgium, Denmark, Finland
France, Germany, Ireland, Switzerland, Sweden,ddnikingdom) maintained mechanisms of complementary
protection based on health issues: European CounciRefugees and Exiles (ECRE), ‘Complementary
Protection in Europe’, July 2009, 6.

721t is not incorporated in either the Immigrationl&s or the Qualification Regulations of 2006, prdvisions

of the 1971 Immigration Act allow the SecretarySiate for the Home Office to grant leave to a perfeo a
reason not covered by the Immigration Rules.

" ECRE, note 171 above, 67.

17 Recognition of a subsidiary protection need under 15 of the Qualification Directive results in
Humanitarian Leave in the UK.
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country of return would make return contrary toiélet 3.”" In other words, they are
deemed to be not protection-related cases.

» cases where there would be a flagrant violatiootibér ECHR rights.

* unaccompanied minors who do not qualify for asylamHumanitarian Protection,
where there are inadequate reception arrangemetalae in their own country.

» other cases where individual circumstances areoswelling that it is appropriate to
grant some form of leave.

* people excluded from refugee or Humanitarian Ptmestatus.

The duration of leave to remain depends on theoreesy Discretionary Leave is grant&d.
The relevant Asylum Policy Brief notes that:

There may be some extreme cases (although such aesdikely to be rare) where a
person would face such poor conditions if returnedy. absence of water, food or basic
shelter - that removal could be a breach of thed iticle 3 obligations. Discretionary
Leave should not be granted if the claimant cowoidathe risk of suffering by leaving
the UK voluntarily*’’

This is significant because it recognizes that idegion of the basic means for survival may
preclude return under article 3, effectively tramsipg the ‘inhuman or degrading treatment’
standard in the domestic caseAofamto the non-removal conteXt’

However, by distinguishing between article 3 ‘pobten’ cases and ‘non-protection’ cases,
the United Kingdom is trying to avoid entrenchirugi®-economic deprivation as an inherent
part of ‘inhuman or degrading treatment’. The Bditkingdom can presumably justify
granting a different type of residence permit ore tgrounds that beneficiaries of
Humanitarian Leave and Discretionary Leave receireually identical rights, and the
Qualification Directive leaves it to Member Statdgscretion as to how they implement the
subsidiary protection regime.

As a matter of principle, this is concerning, giviire indivisibility of rights discussed in
section 11.C.2 above. It may also contribute thatvDurieux identifies as a shift away from
a positive obligation oprotection in the refugee context, to non-removability ie thuman
rights context.”

The United Kingdom’s policy therefore explains wiimg AIT has recognized a right not to
be removed in cases which would not meet the Higeshold envisaged by the European
Court of Human Rights iD. v. United Kingdomeven though such cases are still intended to
be exceptional. The AIT has accepted that ‘poondj conditions are capable of raising an

175 Asylum Policy Brief: Discretionary Leave’ (lastr@nded 27 October 2009).

78 For details, see ECRE, note 171 above, 71.

Y7 Asylum Policy Brief, note 175 above.

8 |n R v. Secretary of State for the Home Departmernpaebe Adani2005] UKHL 66, para. 7, Lord Bingham
stated that the State would breach its obligationder art. 3 if an asylum seeker ‘with no means aad
alternative sources of support, unable to supparsélf, is, by the deliberate action of the staenied shelter,
food or the most basic necessities of life’.

179 J.-F. Durieux, ‘The Elusive “War Refugee”: Violanand Discrimination in the Construct of “Refuges’a
Legal Category’, Refugee Studies Centre Lecturéyessity of Oxford, 10 November 2010.
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issue under article 3 if they reach a minimum |lefedeverity.*®® Elsewhere, it stated that it
is ‘uncontroversial that if as a result of a remodecision a person would be exposed to a
real risk of existence below the level of bare mimm subsistence that would cross the
threshold of Art 3 harnt® While the use of the term ‘uncontroversial’ isrhmps
premature®® the AIT has nonetheless accepted that removal dvaislate article 3 ECHR
where it would result in:

(a) return to ‘a camp where conditions are described'sab-human’ and [the
applic?sr;t would] face medical conditions descrilzsdsome of the worst in the
world;

(b) the return of ‘an amputee who had serious mentablpms who would not
receive either financial or medical support in thambia, and would only have
recourse to begging for his suppdft:;

(c) a 16-year-old boy’s return where this would leawa destitute and without any
protection'®®

(d) the return of an applicant and his family to Katahlere they would be ‘reduced
either to living in a tent in a refugee camp or n.aicontainer with holes knocked
in the side to act as windows’, and the applicaotuil be unlikely to find work
and would ‘be competing with others for scarce ueses of food and water as
well as accommodation’. Concern was also exprefsethe impact of these

conditions on ‘five young (some of them very younbjldren’}8°

In cases (b) and (c), and to some extent (d), eactexistic particular to the applicant (age,
health) was pertinent to the claim’s success. Hewecases (a) and (d) suggest that more
general country of origin conditions may, if suiiotly severe, be able to form the basis of a
protection claimt®” Clearly, there is a considerable degree of inisterscy between the
statements of principle in the higher courts of EBweopean Court of Human Rights and the
House of Lords, on the one hand, and domestic ypdiiectives and (accordingly) practices
of lower-level decision makers, on the other.

Finally, it is worth noting the UK’s case law ortemal relocation with respect to quality of
life and the meaning of ‘inhuman or degrading tresit’. Article 8(1) of the Qualification
Directive, by which the United Kingdom is bound,opides that internal relocation is

180 RN (Returnees) Zimbabwe GZ008] UKAIT 00083, para. 59. The cases discudsa® are referred to in
Foster, note 86 above, 303.

181 Mandali v. Secretary of State for the Home Depantrf2002] UKIAT 0741, para. 10.

182 Foster also sees this as potentially ‘overstatiegcase’: Foster, note 86 above, 303.

183 Owen v. Secretary of State for the Home Departf@8®2] UKIAT 03285, para. 27 cited in Foster, né&
above, 304.

184 R v. Secretary of State for the Home Departmentpasie Kebbeh(QBD, CO/1269/98, 30 April 1999,
Hidden J) para. 58 cited in Foster, note 86 ab8b4,

185 Korca v. Secretary of State for the Home Departr(l@iAT, Appeal No. HX-360001-2001, 29 May 2002)
para. 9 cited in Foster, note 86 above, 304. &ed & (Democratic Republic of Congo) v. Secretary taftesS
for the Home Departmeif2008] EWCA Civ 325.

18 GH (Afghanistan) v. Secretary of State for the Hdbegpartmenf2005] EWCA Civ 1603, para. 5. The
Court of Appeal rejected an appeal by the gov.enmime

87 In NS (Relevance of Children to Removal — Arf28D5] UKAIT 00081, para. 55 it was held that #féect
of the Asian tsunami in Sri Lanka did not interfevith telephone and other contact facilities sushcadisrupt
the continuation of family life, and thus removal dot breach art. 8 of the ECHR.
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possible if {nter alia) there is ‘no real risk of [the applicant] suffeyi serious harm’,
including inhuman or degrading treatment. Howewerssessing this, the House of Lords
has held that the quality of life in the receiviatate does not have to be as high as that in the
expelling EU Member Staté® In other words, quality of life in the place elacation is not
assessed by whether it ‘meets the basic normsvidf political and socio-economic human
rights’. Rather, ‘the relevant comparisons areveen those in the place of relocation and
those that prevail elsewhere in the country of masionality.”®® Returning someone to
hardship and poverty is not precluded unless ‘Huk lof respect for human rights posed
threats to his life or exposed him to the risk ohuman or degrading treatment or
punishment®® The fact that the country is poor and standardsoofal provision are low is
insufficient to meet this threshold. Once agdmer¢ is an assumption that something ‘more’
than poverty alone is required to propel the cagethe realm of article 3.

It is therefore instructive to examine the ‘lowénreshold that the AIT has accepted in the
internal relocation context:

Inevitably, it will be unduly harsh if an appellaist unable for all practical purposes to
survive with sufficient dignity to reflect her humity. That is no more than saying that if
survival comes at a cost of destitution, beggariyne or prostitution, then that is a price
too high™*
This suggests an acknowledgement that removalestitdtion’ amounts, at the very least, to
aminimumlevel of inhuman or degrading treatmé&fft. If this reasoning were applied to the
climate change-related displacement context, it b&possible to argue that the cumulative
impacts of climate change on people’s ability t@gmvarious socio-economic rights amounts
to destitution.

Of course, the extent to which any of this reasprean be successfully applied — and,
moreover, extended — outside the jurisdictions Imctv it has developed remains to be seen.
Other domestic provisions that may have relevaaaddimate change-related movement are
discussed in section 4.1 below.

188 jJanuzipara. 45 (Lord Hope).

189 Januzipara. 45 (Lord Hope), noting, however, that thiyrbe very relevant when considering the impact of
the ECHR or the requirements of humanity.

190 Januzipara. 19.

1 FB para. 39 (emphasis removed).

192 The House of Lords accepted this within the Bv. Secretary of State for the Home Departmenpagte
Adam[2005] UKHL 66. See also UNHCR, ‘Guidelines ondmtational Protection’, 23 July 2003, para. 29: ‘It
would be unreasonable, including from a human sigh#rspective, to expect a person to relocate de fa
economic destitution or existence below at leasa@equate level of subsistence. ... Conditions éndfea
must be such that a relatively normal life candxih the context of the country concerned.’ lgistifiable to
distinguish between these conditions in the casitefnal relocation, on the one hand, and a gémera-
refoulementlaim? Presumably, the difference is that forftirener, the assessment involves assessing whether
it is unduly harsh for a particular individual tel@cate to a new part of the country, which inlftsentributes to
the unreasonableness factor, whereas for the latéurn would be back to the conditions in whidte t
individual was already living — there is no addésirent of moving elsewhere. But is this aloneisigit to
justify a different approach?
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3.4 Other rights that may give rise to complementay protection

The UN Human Rights Committé® the UN Committee on the Rights of the CHildthe
European Court of Human RigHtS, the UN Committee on the Elimination of Racial
Discriminatiort®® and the House of Lorf§ have all recognized that the principle radn-
refoulementmay extend beyond protection of the right to ligeticle 6 ICCPR, article 2
ECHR) and the right to be free from torture or truehuman or degrading treatment or
punishment (article 7 ICCPR, article 3 ECHR, aetid7 CRC). The Committee on the
Rights of the Child has made clear that timm-refoulementbligation applies in any case
where there are substantial grounds for belieuirag there is a real risk of ‘irreparable harm’
if the person is removed® The language of ‘irreparable harm’ has been bsetthe Human
Rights Committee to describe harm that is comparabthat contemplated by articles 6 and
7 ICCPR'Y™ However, so far, no other provision has indepatidegiven rise to a non-

19 The Human Rights Committee recognizes, at leagtiitiple, that Statesion-refoulemensbligations may
be triggered ‘when considerations of non-discrirtiorg prohibition of inhuman treatment and respft
family life arise’> Human Rights Committee, ‘Genke@omment No. 15: The Position of Aliens under the
Covenant’ (11 April 1986) para. 5. See also HurRaghts Committee, ‘General Comment No. 18: Non-
Discrimination’ (10 November 1989). See generddlyman Rights Committee, ‘General Comment No. 31’
note 92 above, para. 12: ‘Moreover, the articlebRgation requiring that States Parties respectemlre the
Covenant rights for all persons in their territ@nyd all persons under their control entails angalibn not to
extradite, deport, expel or otherwise remove agefsom their territory, where there are substargraunds
for believing that there is a real risk of irregaeharm, such as that contemplated by articlead7aof the
Covenant, either in the country to which removaloide effected or in any country to which the parsnay
subsequently be removed.’

19 The Committee on the Rights of the Child has medar that the obligation is ‘by no means limited t
those provisions (and CRC art. 37): Committee @nRights of the Child, ‘General Comment No. 6’,en82
above, para. 27. The language of ‘irreparable haa® been used by the Human Rights Committee gorite
harm that is comparable to that contemplated byFR@rts 6 and 7.

195 N. v. United Kingdom See e.g. art. 9 casd®azaghi v. Swederpp. No. 64599/01 (ECtHR, 11 March
2003); Gomes v. SwedeApp. No. 34566/04 (ECtHR, 7 February 2008);and T. v. United Kingdgnart. 6
casesDrozd and Janousek v. France and Spdif92) 14 EHRR 745Einhorn v. France App. No. 71555/01
(ECtHR, 16 October 2001)ylamatkulov and Abdurasulovic v. Turkefpp. Nos 46827/99 and 46951/99
(ECtHR, 4 February 2005) (Grand Chambéfrpmic v. United KingdomApp. No. 17837/03 (ECtHR, 14
October 2003)F. v. United Kingdomart. 4 caseOuld Barar v. Swedefl999) 28 EHRR CD 213.

1% The Committee on the Elimination of Racial Disdriation has several times stated that: ‘The Conesitt
also urges the State party to ensure, in accordaitberticle 5 (b), that no person will be forgilreturned to a
country where there are substantial grounds foietely that his/her life or health may be put akriThe
Committee recommends that the State party seekecatipn with UNHCR in this regard’: e.g. Committee
the Elimination of Racial Discrimination, ‘Considgion of Reports Submitted by States Parties uAdicle 9

of the Convention: Concluding Observations of thmmthittee on the Elimination of Racial Discriminatio
Japan’, UN Doc. CERD/C/JPN/CO/3-6, 16 March 20Hrap23. This seems an anomalous approach, since i
is an unusually low threshold, but given its releait is noted here. See also Special Rappootetine Right

to Food, ‘Implementation of General Assembly Resolu60/251 of 15 March 2006 Entitled “Human Rights
Council”, UN Doc., A/lHRC/4/30, 19 January 2007, para. 64:v&oments have a legal obligation to help the
refugees from hunger’. See also Human Rights dbuatvisory Committee, ‘Report to the Human Rights
Council on the First Session of the Advisory Conteeit, UN Doc. A/HRC/AC/2008/1/L.11, part 1/6, 15
August 2008.

¥7Ullah; EM; Razgar

198 Committee on the Rights of the Child, ‘General Goent No. 6, note 92 above, para. 27.

199 Human Rights Committee, ‘General Comment No. 310te 92 above, para. 1Z3RJ v. Australia
Communication No. 692/1996 (28 July 199J)dge v. Canad€ommunication No. 829/1998, 5 August 2002.
While neither Committee has commented further om tieaning of ‘irreparable harm’ in the context of
removals, it has indicated in the case of interiagures that: ‘what may constitute ‘irreparable aigghto the
victim within the meaning of rule 86 [now rule 92annot be determined generallyrhe essential criterion is
indeed the irreversibility of the consequencesthim sense of the inability of the author to secigerights,
should there later be a finding of a violation loé tCovenant on the meritStewart v. Canad&€ommunication
No. 538/1993, 1 November 1996, para. 7.7 (empledied). The only dissent against the expansiaheof
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removal claim. InZ. and T. v United Kingdonthe European Court of Human Rights stated
that ‘it would be difficult to visualise a case which a sufficiently flagrant violation of
Article 9 would not also involve treatment in vitkm of Article 3 of the Conventiorf®
This is why analysis typically begins with that pigion, and only if a violation is not made
out are other articles even conside?&d.

Ever sinceSoering (the first case in which the European Court recoagh the implied
principle of non-refoulemenin articles 2 and 3), the counas accepted that the same
obligation may be implicit in other ECHR rigt¥. However, it has drawn a distinction
between the ‘fundamental importance’ of articlean2l 3 of the ECHR, which are absolute
and non-derogable rights, and other provisionshef ECHR, where ‘[sjuch compelling
considerations do not automatically appiy’.

The most detailed analysis of the issue was urkiarthy the House of Lords in the parallel
cases ofUllah and Razgar where consideration was given as to whetherlesti® or 8
(respectively) of the ECHR could found a non-remialaim?** The court held that, as a
matter of principle, any provision of the ECHR abdo sc®® but that the threshold in such
cases would be very high® The applicant would need ‘to establish at leastaa risk of a
flagrant violation of the very essence of the rigt A ‘flagrant denial’ of a right is
effectively a complete denial or nullification &fet right*°®

principle ofnon-refoulemenin this way was expressed in an individual opirtignChristine Chanet idudge v.
Canada20 on the grounds that ‘legal and practical pnolslevould immediately arise’. See Foster, note 86
above, 277.

207 and T. v. United Kingdom

201 Except inBader, where the court found a violation of both artsn2l 3.

22 g0ering paras 113, 91; see alSouz Varas v. Swedgi991) 14 EHRR 1, paras 69—Milvarajah v. United
Kingdom (1991) 14 EHRR 248, para. 103. See generally J. ddoA Complementary Protection in
International Refugee La@Dxford: OUP, 2007) ch 4. For a detailed disaussif the case law on provisions
other than art. 3 in this context, see den Heijete 153 above, 280—85. Razgar Lord Bingham (para. 9)
invoked Bensaid v. United Kingdoms authority for placing reliance on art. 8 ‘toisesn expulsion decision,
even where the main emphasis is not on the sevearfamily and social ties which the applicant bagpyed

in the expelling country but on the consequencesifomental health of removal to the receivingrioy’

203 £ v, United Kingdon 2.

204 This appeal was heard immediately following thees inUllah, and since it was ‘directly germane to the
issue of principle in the present case ... [it] skoog read, to the extent that [it is] relevantire®rporated in
this opinion’: Razgarpara. 2. For art. 8, the possibility is also amkledged:Bensaid v. United Kingdo2i19-
220, paras 46-49N. v. United KingdonB1, para. 26 (dissenting opinion of Judges Tulk@&wnello and
Spielmann).

25 llah paras 21, 35, 39-49, 52, 53, 62, 67.

2% Ullah para. 24. See al§®azgarpara. 10: ECHR art. 8 could ‘be engaged by thesieeable consequences
for health of removal from the United Kingdom puaatito an immigration decision, even where suchorah
does not violate article 3... an applicant coudver hope to resist an expulsion decision withdutwsng
something very much more extreme than relativedgesatageas compared with the expelling state.’

27Ullah para. 50 (Lord Steyn). IRazgar(para. 72), he used the term ‘fundamental bresgmonymously: ‘In
order to bring himself within such an exceptionag@gement of article 8 the applicant has to estalai very
grave state of affairs, amounting to a flagranfumdamental breach of the article, which in effemtstitutes a
complete denial of his rights.’

28 llah para. 24 (Lord Bingham), adopting the test ofAlie in Devaseelan v. Secretary of State for the Home
Department[2002] UKIAT 702 (Devaseela). This test derives from the partly dissentingirdon in
Mamatkulov v. Turkeg2005) 41 EHRR 494 [flamatkulov v. Turké)y which said it ‘is intended to convey ... a
breach of the [right] ... which is so fundamerdal to amount to a nullification, or destructiontbé very
essence, of the right guaranteed’: Judges Bratpagl® and Hedigan ilMamatkulov v. Turkey37-39.
Echoed by Lord Carswell iEM para. 54. Note that the standard of proof issthvme as for an art. 3 claim,
namely a ‘real risk'Mamatkulov v. Turkeparas O-l11117 and O-11119. See al&MM para. 4 (Lord Hope); para.
34 (Lord Bingham)Ullah para. 50 (Lord Steyn).
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According to Lord Bingham, the reason why a congplatllification of the right is required
is that in the case of qualified rights, the Stagy have a ‘legitimate aim’ in restricting the
right, such that

it is only in such a case—where the right will lmmpletely denied or nullified in the

destination country—that it can be said that rerhawth breach the treaty obligations of

the signatory state however those obligations mghinterpreted or whatever might be
said by or on behalf of the destination stite.

This is said to be something that will manifestyoinl ‘very exceptional case$' It seems
that to meet the exceptionality test, the Housé&arfls requires ‘the humanitarian grounds
against ... removal’ to be ‘compelling'> The European Court of Human Rights has
suggested that the applicant must demonstrate @aeda ‘measure of persecution,
prosecution, deprivation of liberty or ill treatmieheyond a ‘mere’ violation of the right?
Again, the justification for this appears to be aligy one: the ECHR does not make
Contracting States the ‘indirect guarantors ofdara of worship for the rest of the worfd®
and thus a higher threshold of harm (beyond thelates non-derogable rights of articles 2
and 3) must be mét?

Applying this to the climate change context, it nag possible to show — in exceptional
circumstances — that a right is violated if theyvessence of the right is destroyed or
nullified. In time, this could well become the eas To what extent it needs to remain
‘exceptional’ to qualify is unclear: as the Houdd.ords observed ilN’s case the sad irony
was that the circumstances of the applicant werédonger exceptional, even though their
impacts were very sevef&€ Advances in medical treatment mean that peoplerarely
now be close to death at the point of hearing, @lilengh once treatment ceases they may
rapidly become so. As Foster points out, ‘reqgirine person to be effectively dying seems
to ignore the fact that “degrading treatment” does need to amount to a loss of life —
otherwise Art 3 would have no independent operafibh Further, it ignores the fact that the

test relates téoreseeabilityof harm®*’

29 llah para. 24 citinddevaseelampara. 111.

210 EM para. 17; see also para. 60 (Lord Brown): ‘ithie highly exceptional facts of the case ... which in
combination provide utterly compelling humanitarigrounds against removal.” Here, the case was eéem
‘very exceptional’ for the following reasons (paia&): ‘This is particularly so when the effectstbe child are
take into account. His mother has cared from himoeshis birth. He has a settled and happy relatip with
her in this country. Life with his mother is thalp family life he knows. Life with his father any other
member of his family in Lebanon, with whom he haser had any contact, would be totally alien to’hsae
also para. 47 (Baroness Hale).

2L EM para. 17; see also para. 60 (Lord Brown).

%27 and T. v. United Kingdoih

237 and T. v. United Kingdom

214 As Baroness Hale acknowledged in the House of $:offhere clearly is some additional threshold test
indicating the enormity of the violation to whichet person is likely to be exposed if returndg&zgar para.
42. See als&. v. United Kingdom Den Heijer argues, though, that the articler8ghold ‘is a jurisprudential
construction which can very well be extrapolateativer provisions if considered necessary’: derjedenote
153 above, 294.

25 N, v. Secretary of State for the Home Departmmaras 13 (Lord Nicholls), 50 (Lord Hope), 93 (Lord
Brown).

#°Eoster, note 86 above, 294.

27 bid.
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3.5 The role of the ICESCR

The UN Committee on Economic, Social and Culturighis has not yet considered whether
any rights in the ICESCR containnan-refoulemenbbligation. This may be facilitated by

the creation of an individual and group communaadi procedure, similar to that of the
Committee against Torture and Human Rights Comaittat this is not yet operatiorfaf.

Foster, who has written extensively on socio-ecdnataprivation as a basis for international
protection?’® rejects the common assumption that the ICESCRaigglicable in the asylum
context. This view is based on the idea that figats in the ICESCR are subject to
progressive implementation, based on the resowfceslividual State parties. Foster argues
that this approach is flawed for two reasons. tFBeme ICESCR rights are immediately
binding?® Secondly, even where they are not, article 2 Bepo'two key duties of an
immediate nature’: (a) the obligation to ‘take stefo realize rights, which includes a ‘core
obligation to ensure the satisfaction of, at they\veast, minimum essential levels of each of
the rights enunciated in the Covenait:and (b) the duty to permit rights to be exercised
without discrimination on specified grountf. This means that ‘a State party in which any
significant number of individuals is deprived ofsestial foodstuffs, of essential primary
health care, of basic shelter and housing, or efnlost basic forms of education jBjma
facie, failing to discharge its obligations under thev@want.?*?

Accordingly, she suggests that:

Where the person fears a violation based on theiviag state’s failure to respect rights
(by withdrawing or preventing access to rights ctively denying them to a particular

segment of the population) or failure to proteghts (by being unable or unwilling to

protect against violation by non-state actors), #ssessment is arguably no more
complicated than where a civil and political righat issué

The focus is again on active deprivation of a righther than a general lack of resources.
Even if decision makers were prepared to examingSICR rights directly in theon-
refoulementcontext — and presently ‘there is insufficientrewity at present for holding

218 As argued by Foster, note 86 above, 284, owinthéorecent adoption by the General Assembly of an
Optional Protocol to the ICESCR (to be opened igmature in 2009).

219 Foster, note 156 above; Foster, note 86 above.

220 Art. 3 (equality between men and women), art. ()W&&qual pay), art. 8 (right to form trade unicarsd to
strike), art. 10(3) (protection of children frompdaitation), art. 13(2)(a) (free primary educati@md art. 13(3)
(freedom of parents to choose the type of educdtiotheir children).

221 Committee on Economic, Social and Cultural Rigi@gneral Comment No. 3: The Nature of States Esirti
Obligations (Art. 2(1))’, UN Doc. E/1991/234 December 1990, para. 10.

22 Eoster, note 86 above, 279.

22 Committee on Economic, Social and Cultural RighBeneral Comment No. 3’, note 221) para. 10. See
respectively Committee on Economic, Social, andtu®al Rights, ‘General Comment No. 12: The Right to
Adequate Food (Art. 11)’'UN Doc. E/C.12/1999/5, 12 May 1999; ‘General Comimio. 13: The Right to
Education (Art. 13)’, UN Doc. E/C.12/1999/10, 8 Rewber 1999; ‘General Comment No. 14: The Righh# t
Highest Attainable Standard of Health (Art. 12)NWoc. E/C.12/2000/4, 11 August 2000; ‘General Canm
No. 15 (2002): The Right to Water (Arts 11 and 12N Doc. E/C.12/2002/11, 20 January 2003; ‘General
Comment No. 18 (2005): The Right to Work (Art. 18)N Doc. E/C.12/GC/18, 6 February 2006.

224 Foster, note 86 above, 281.
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states accountable foefoulemenbn the basis of the ICESCR® — it seems that the element
of differential, individual harm would pose an dse in climate change-related claif$.

3.6 Conclusion

Violations of the rights outlined in the table abomight (at some future point) reach the
threshold of a ‘flagrant violatiorf>’ However, both the European Court of Human Rights
and the House of Lords have suggested that sutdtioias would likely also breach article 3,
which provides a much more straightforward basisafguing anon-refoulementase. Since
neither the ICCPR nor the ECHR explicitly protdet right to health, housing, food and so
on, protection claims based on other civil andtpali rights are likely to be weaker than a
straight ‘inhuman or degrading treatment’ arguménthile the ICESCR may provide as yet
untapped prospects for extending the principlaaf-refoulementoes so, the jurisprudence
requires considerable development to reach thistpoi

Accordingly, it seems that articles 2 and 3 ECHRY] articles 6 and 7 ICCPR, remain the
strongest sources of protection for climate chamdged claims. Drawing on the remarks of
the European Commission BB v France factors which could not individually substantiate
an article 3 ECHR claim might nonetheless do sondansidered cumulatively, ‘in the light
of all the circumstance$®® This also reflects the International Law Comnuiss
conceptualization of a ‘disaster’ as being comprisé an ‘event or series of events’ — in
other words, impacts which ‘on their own, might notet the necessary threshold, but which,
taken together, would constitute a calamitous eventpurposes of the draft articleg?
Thus, just as in refugee law, ‘persecution’ mayebtablished either by a single severe act or
by a series of lesser acts which cumulatively, ioty& of their nature or repetition, amount to
persecution, breaches of a number of individual dmumghts might collectively found a
protection claim.

4. State practice relating to complementary proteabn

4.1 Legislative protection responses

So far, most responses to cross-border climatéecklar environmental displacement have
been domestic ones rather than international agres®° They include temporary

225 Foster, note 86 above, 284 (fn omitted).

226 3ee section 5.2 below.

227t is interesting to note Lord Brown’s conclusionEM that ‘it is the highly exceptional facts of the eas.
which in combinationprovide utterly compelling humanitarian groundsiagaremoval’: para. 60 (emphasis
added). If, like the HIV cases, they are no lorigeceptional’, would policy considerations standfie way of
recognition?

222BB v. Francepara. 53.

22 |nternational Law Commission (ILC), ‘Report on térk of its Sixty-Second Session (3 May—4 June &nd
July—6 August 2010) UN Doc. A/65/10 ('ILC ReporBp5; ‘Protection of Persons in the Event of Disaste
Statement of the Chairman of the Drafting Commijtdde Marcelo Vazquez-Bermudez’ (31 July 2009) 9.

230 An exception is the 2009 Kampala Convention adbptethe African Union, which includes an obligatio
to ‘take measures to protect and assist personshed® been internally displaced due to naturabondn made
disasters, including climate change’: African UniBanvention for the Protection and Assistance tdrimally
Displaced Persons in Africa (adopted 22 October920mt yet in force) (‘Kampala Convention’) art.4%(
While this is the first treaty to expressly recagniclimate change as a form of ‘natural or humameaha
disaster, it essentially just elaborates on thecrife®on of an ‘internally displaced person’ in ti&uiding
Principles on Internal Displacement, UN Doc. E/QN998/53/Add.2, 11 February 1998, which refers to
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humanitarian assistance, through schemes suchmaporary Protected Status in the United
States; potentially temporary protection in thedpaan Union; and longer-lasting refugee-
like protection in countries such as Sweden anthiRth These are examined in turn below.

4.1.1 Temporary protection

A number of countries have mechanisms for providiegporary protection to people
displaced by sudden disasters. The scope of theqpian is set out in law, but often, as in
the case of the European Union and the United Stabte executive decision is required
before the protection can be access$ed.

4.1.1.1 United States

Temporary Protected Status (TPS) is a discretiostatys in the United States designed to
provide safe haven for people who are fleeingetuatant to return to, potentially dangerous
situations in their home country. Protection i aatomatic: the Secretary of Homeland
Security must first ‘designate’ a country befosenationals are eligible.

The Secretary of Homeland Security may ‘designatebuntry where there is an on-going
armed conflict threatening people’s personal safatyvhere:

() there has been an earthquake, flood, drought, miider other environmental disaster in
the state resulting in a substantial, but tempomigruption of living conditions in the area
affected,

(i) the foreign state is unable, temporarilyhttndle adequately the return to the state of aliens
who are nationals of the state, and

(iii) the foreign state officially has requestedsidmation under this subparagraph??®..

TPS is thus a blanket form of relief granted on Hasis of objective country of origin
conditions, rather than circumstances particularthe individua?® Crucially, it only
benefits people already in the United States atithe of the disastegndwhose government
requests assistance under this mechanism. A gfar?S enables the beneficiary to work,
and precludes deportation for the period of thégiesion?** TPS can be granted for periods
between six and 18 months, and it can be extendeduntry conditions do not change.
However, as its name implies, it is a temporaryustaand people on TPS are not eligible to
become legal permanent residents (LPRs) in the Itf®ut a special act of Congress.

‘natural or human-made disasters’), and only bisidmatory countries with respect to people movirithiw
their own borders, rather than across internatiémoatiers.

%31 By the Council of the European Union and the Sacyeof Homeland Security respectively.

232 |mmigration and Nationality Act § 244, 8 USC § #25

233 gee generally R. E. Wasem and K. Ester, ‘TempoPantected Status: Current Immigration Policy and
Issues’ Congressional Research Service, 9 Septezotér

234 Us Citizenship and Immigration Services, ‘TempyprBrotected Status—Haiti’ (last updated 1 February
2010) available online at:

http://www.uscis.gov/portal/site/uscis/menuitem @d?2a3e5b9ac89243c6a7543f6d1la/?vgnextchannel=e54e60
f64f336210VgnVCM100000082ca60aRCRD&vgnextoid=e5464(336210VgnVCM100000082ca60aRCRD
(last accessed 3 January 2011). It has been espitrat France, Canada and the Dominican Repubbiceased
their immigration rules in light of the earthquals=e M. B Farrell, ‘TPS: Haiti’s lllegal ImmigranGiven
Temporary Protection in US’ (15 January 201tjp://www.csmonitor.com/USA/2010/0115/TPS-Haiti-s-
illegal-immigrants-given-temporary-protection-in-WI&st accessed 17 May 2011).

235 Wasem and Ester, note 233 above, 6. This occimrd®92 when Chinese people on Deferred Enforced
Departure (DED) were permitted to adjust to LPRustainder the Chinese Student Protection Act o199
102-404, 106 Stat 1969 (9 October 1992) and fotidtes under the FY 1999 Omnibus Consolidated and
Emergency Supplemental Appropriations Act: PL 10%52112 Stat 2681, 105th Congress 2nd Sess (21
October 1998). Legislation for some other TPS psohas been introduced but not enacted, and irgtlude
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In January 2010, as a result of the earthquakesiti,the Department of Homeland Security
determined an 18-month designation for Haitians Wwhd continuously resided in the US
since 12 January 2010. Haitians in the countrawhllly, as well as those living there on
another visa, could apply for TPS. In the pastelmave been calls for TPS to be granted on
account of natural disasters in Peru, Pakistan, &rka, India, Indonesia, Thailand, Somalia,
Myanmar, Malaysia, the Maldives, Tanzania, SeyelselBangladesh and Kenya, but the
Administration did not take a formal position oreth?*® Following Hurricane Mitch in
1998, the Attorney General indicated that the depion of people from El Salvador,
Guatemala, Honduras and Nicaragua would be temijyosaispended, and TPS was granted
a month later to people from Honduras and Nicaragudahe grounds of the extraordinary
degree of displacement and damage tfEreln 2001, TPS was granted to people from El
Salvador on account of two earthquakes th&te.

There is, accordingly, nothing in principle whiclowd prevent TPS from being granted to
people fleeing a climate change disaster. Howetwerunlikely to assist people facing slow-
onset impacts of climate change, given the timg th&e to manifest and their ‘creeping’
effect, rather than their sudden nature. Furtheemgiven that TPS is only available to
designated nationals already in the US at the thtle disaster, not those who flafter an
event, it may have little relevance to citizensnwdny affected countries, such as Kiribati,
Tuvalu and Bangladesh. The US is not a commonngeisin country for these communities,
and many of the worst affected would lack the metnsravel there in the first place.
Nonetheless, opponents of TPS see it as an imnagramnesty for unauthorized migrants
already in the US and as a magnet for further uroaized movemerft®

Apart from TPS, the Attorney General may providscdetionary relief from deportation.
The policy is that ‘all blanket relief decisiongjugre a balance of judgment regarding foreign
policy, humanitarian, and immigration concerff§."Work authorization is not automatic and
must be applied for separately. It has at timesnbgranted to people whose TPS has not
been renewet"

4.1.1.2 European Union
The EU Temporary Protection Directive was desigasdan exceptional mechanffto
respond to mass influx on account of armed confintiemic violence or generalized human

comprehensive immigration reform legislation. he tL11th Congress, HR 264 would enable some cufiest
holders to convert to LPR status if they have liirethe US for five years or more; are of good rhoharacter;
have no criminal convictions; have successfully ptated a course on reading, writing and speakirignglish
(with exceptions on account of disability); havecequted the values and cultural life of the US; &ade
completed at least 40 hours of community serviee:Wasem and Ester, note 233 above, 7.

2% \Wasem and Ester, note 233 above, 5.

237 bid.

238 |bid.

239 |bid. 5, 6 referring to R. E. Wasem, ‘US Immigration iPplon Haitian Migrants’ (31 March 2010)
Congressional Research Service Report RS 21349.

240 This most commonly occurs as DED or Extended MiaignDeparture (EVD). See Wasem and Ester, note
233 above, 3.

241 For example to 190,000 Salvadorans in 1992; t6(léberians (who present grant of DED runs unil 3
September 2011): Wasem and Ester, note 233 above, 4

242 Council Directive 2001/55/EC of 20 July 2001 onniviium Standards for Giving Temporary Protection in
the Event of a Mass Influx of Displaced Persons andvieasures Promoting a Balance of Efforts between
Member States in Receiving Such Persons and BetminGonsequences thereof [2001] OJ L212/12, @}. 2
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rights violations*® It could potentially be activated to respond teudden influx of people
on account of environmental or climate change irgagnce article 2(c), which sets out the

Directive’s scope of application, does not exhaetyidefine it***

The drafting history reveals that Finland soughtehimcluded in the definition recognition of

displacement by natural disasters, but this wassapported by other Member States, with
Belgium and Spain noting that ‘such situations wesementioned in any international legal
document on refugee$®

Given empirical evidence on the likely nature ofmelte change-related movement, it
remains uncertain whether the EU would ever bedidnea ‘mass influx’ from a climate-
affected country sufficient to overwhelm the reguésylum processing procedures and
warrant the exceptional grant of temporary protectn a prima facie basis®

4.1.2 Asylum-type mechanisms

4.1.2.1. European Union

The EU Qualification Directive, which provides tframework for individual protection in
the European Union, does not contain an expresaspra on protection from environmental
or climate change-related impacts, although themi@l for such movement to be covered
under ‘inhuman or degrading treatment’ (based tinlar3 of the ECHR) has been discussed
extensively above. Although the Commission hadedithe possibility of including
‘environmental disasters’ as a ground of subsidmntection?*’ this does not seem to have
ever been entertained seriously in deliberationscantainly given the nature of negotiations,
it was very unlikely to ever be adopt&4.

4.1.2.2. National laws

At the national level, Swedish asylum law contansovision extending protection to people
who are ‘unable to return to the]ir] country ofgiri because of an environmental disastér'.
To date, however, it has never been used. In asg,at is unclear if this would extend to
people displaced by climate change, since seentsittieas only ever intended to cover
people fleeing specific environmental disastershsas Chernobyl, rather than climate-
induced displacement more broadly. KolmannskogMwitad note that the drafting history
reveals discussion of the fact that environmentspldcement may include the so-called
‘sinking’ island States and longer-term solutidPfsbut commentary on the provision as

2431bid. art. 2(c).

244 Kolmannskog and Myrstad, note 1 above, 316ff; Ughté Office, ‘UK Plans in Place to Protect Victinds o
Humanitarian Disasters’ (20 December 2004) Pre$saRe referring to natural disasters; Kélin, ndiealdove,
81.

245 :0utcome of Proceedings’ (2001) Council Doc. 6048/
<http://reqister.consilium.europa.eu/pdf/en/01/988628enl.pdf in Kolmannskog and Myrstad, note 1 above,
316. Interestingly, when the Temporary Proteciiirective was concluded, the UK Home Office issw@ed
press release stating that the Directive would uemghat each European Member State plays its ipart
providing humanitarian assistance to people fofomah their homes by war and natural disasters’: ‘Blidns in
Place to Protect Victims of Humanitarian DisastgZ) December 2004) UK Home Office Press Release
available online at: http://press.homeoffice.gov.uk/press-
releases/Uk_Plans In_Place_To_ Protect Vic?versiflasiaccessed 3 January 2011).

246 5ee e.g. McAdam and Saul, note 41 above.

247 Council of Europe, ‘Discussion Paper on Subsidiamytection’ (1999) 41 ASILE 6.

248 5ee J. McAdam, ‘The European Union QualificatiomeBtive: The Creation of a Subsidiary Protection
Regime’ (2005) 17nternational Journal of Refugee Lad61.

29 Swedish Aliens Act ch 4, s 2(3).

20 swedishtravaux préparatoire§SOU) (1995) 75, 147 in Kolmannskog and Myrstasterl above, 323.
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adopted clarified that it was only intended to gppl cases of sudden disaster, and would
only be available if there were no internal fliglternative®>*

Finnish asylum law also provides that a person beygranted asylum if he or she faces a
‘threat of death penalty, torture or other inhumeratment or treatment violating human
dignity, or if they cannot return there [to the oty of origin] because of an armed conflict
or environmental disaste”®” This is available in individual cases (where ésults in
permanent residence), as well as in cases of mtigs (where up to a three year permit may
be granted). Again, the law is untested in refatmclimate change displacement.

According to Kalin, even though Swiss asylum laweslmot expressly mention natural or
environmental disasters, legislation on temporay subsidiary protection can be interpreted
so as to accommodate climate-related scenatioAgain, however, the focus is oiisasters
rather than slow-onset changes, and this createb\aous protection gap.

In 2010, Argentina adopted new immigration legiskatproviding access to provisional
residence permits for individuals who cannot retiarriheir country of origin because of a
natural or environmental disastéf. Additionally, international protection (through
permanent residence) is available to people whoaireefugees but who are protected by the
principle of non-refoulementvhere their human rights would be at risk in tloairdry of
origin.?*® This also has the potential to apply to individuatfected by climate impacts.

4.1.2.3 Legislative proposals

In 2006, the Belgian Senate adopted a resolutiomo@uced by Philippe Mahoux of the
socialist party) calling for Belgium to agitatetime UN for the recognition of an international
‘environmental refugee’ statd®® During debate, some Senators opposed the resoluti
because it did not sufficiently address the roatsea of the problem, although none raised
any technical or political difficulties with resgeto amending the Refugee Convention. In
2008, two further resolutions were introduced i libwer house — one expressly calling for a
Protocol to the Refugee Convention, the other mptessly mentioning this — but a vote on
both is still pending>’ Even if they were adopted, they would be non-4nigdon the
Parliament>®

#1prop 1996/97: 25, 100-01 in Kolmannskog and Myrstete 1 above, 323

%2 Aliens Act (301/2004, amendments up to 458/2008uited) (Finland) ss 88 (residence permits), 109
(temporary protection in cases of mass displacemeee proposal discussed in Kolmannskog and tslgys
note 1 above, 322 that they should be granted ‘hitaréan protection’ rather than ‘alternative piten’
under s 88a.

23 Kalin, note 40 above, 100. He notes that this wees conclusion of an inter-departmental roundtable
discussion by the Swiss Ministry of Foreign Affains 13 January 2009, at which he was present.

%4 Decree No. 616/2010 Official Bulletin (6 May 201924(h) (regulating immigration law 25.871 (2003))
The provision delimits its scope of applicatiorfdeeigners who enter the country as ‘transit resisie

> Decree No. 616/2010 Official Bulletin (6 May 201023m (regulating immigration law 25.871 (2003)).

%% sénat de Belgique, ‘Proposition de résolutionniigala reconnaissance dans les conventions iti@naes

du statut de réfugié environnemental’ Doc. 3-155@B March 2006) Belgian Senate in Gemenne, note 5
above, 300, 445-47 (for copy of text adopted by Glenmision des relations extérieures et de la défen
‘Proposition de résolution visant a promouvoir éeognnaissance dans les conventions internatiodalessatut

de réfugié environnemental’).

%7 Chambre des Représentants de Belgique, ‘Proposigaésolution relative a la prise en considénagipa la
création d'un statut de réfugié environnementallparNations Unies et I'Union européenne’(déposgeN.
Jean Cornil et consorts of the socialist party) .[E#:1451/001 (3 October 2008) (calling for a Pcotdo the
Refugee Convention) in Gemenne, note 5 above, 888,78 (for copy of text).; Chambre des Représesnida
Belgique, ‘Proposition de résolution visant a laxamnaissance d'un statut spécifique pour les réfugi

40



Prior to being elected as the new Australian gawemt in late 2007, the Australian Labor
Party proposed the creation of a Pacific Rim cmalito accept climate change ‘refugees’,
and encouraged the Australian government to lobeyunited Nations to ‘ensure appropriate
recognition of climate change refugees in existogventions, or through the establishment
of a new convention on climate change refugé¥s.’However, when a Greens Senator
proposed the Migration (Climate Refugees) Amendniht2007, calling for the issue of
visas to people fleeing ‘a disaster that resutimifboth incremental and rapid ecological and
climatic change and disruption ... ’, the Labortpavas quick to note that its idea of an
international response required a collaborativer@gogh with other countries, rather than
unilateral action by Australi®® In government, Labor has not formulated any pesion
this issue. A recent Senate inquiry revealed‘fhdhen asked about the possibility of forced
re-location from Pacific island countries such ashti and Tuvalu, DFAT [the Department
of Foreign Affairs and Trade] informed the comnett¢hat it was not aware of any
government consideration of this matter. Invitedcomment again on whether these two
islands were under consideration, DFAT repliedfib.’

4.2 Ad hoc humanitarian schemes

4.2.1 Group-based schemes

Even in the absence of specific legislation, a nermiif countries provide some form of

protection to people fleeing natural disastersgi@ample?®? For various reasons, States may
prefer ad hoc humanitarian responses that permintiio determine on a situation-by-

situation basis whether they wish to provide ‘pectitn’, for what duration and in what form.

Typically, though, this is emergency protectioneafa particular event, rather than pre-
emptive protection for projected longer term imgact

Sometimes, special historical or cultural links nfagter humanitarian goodwill towards
people displaced by a sudden disaster. For exatmaeAfrican community offered special
protection to Haitians following the earthquake réhén 2010°®* Caribbean countries
provided temporary asylum to Montserratians fleainfganic eruptions in the 1990s. Latin

climatiques’ (déposée par Mme Juliet Boulet, M. \tidouDevriendt at Mme Zoé Genot of the Greens) B@e.
1478/001 (14 October 2008) in Gemenne, note 5 gt3de 460-68 (for copy of text).

258 Email correspondence with Francois Gemenne (4aigrad11).

29 Australian Labor Party (ALP), 2008)ur Drowning Neighbours: Labor's Policy Discussiétaper on
Climate Change in the PacifiéLP, Canberra at 10.

260 commonwealth of Australigenate: Official Hansar® August 2007) 100ff.

%1 Senate Foreign Affairs, Defence and Trade Refere@mmmitteeEconomic Challenges facing Papua New
Guinea and the Island States of the Southwest iPd@bmmonwealth of Australia, November 2009), para.
6.60 (making reference t€ommittee Hansard21 November 2008) 28). On 21 November 2009, a
spokesperson for the Climate Change Minister, Paitoyng, was reported as acknowledging that permanent
migration may eventually be the only option for sopeople, which will need to be dealt with by goweents

in the region: A. Morton, ‘Land of the Rising Se@ydney Morning HeraldSydney, 21 November 2009)
available online at: http://www.smh.com.au/environment/land-of-the-rgsisea-20091120-igub.html(last
accessed 17 May 2011).

%2 sometimes, this has been as a result of calls fidhHICR: High Commissioner’s Dialogue on Protection
Challenges Report, note 3 above, 4

23 The President of Senegal offered to resettle aisul Haitians as descendants of African slavesyHave

a right to return to Africa, their original land:hey were colonized by the Americans. We will fithém land.’
The African Union is reportedly considering a pregloto create a new country for them in Africaingit‘a
sense of duty and memory and solidarity’. Seetiblias to Africa? Senegal Resettlement Plans Gaars (2
February 2010) available online dtttp://www.csmonitor.com/layout/set/print/conteigt/print/277552(last
accessed 17 May 2011).
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American countries offer asylum to extended categoof refugees on a regional basis.
While not every country has the capacity to abdarje numbers of migrants, localized

solutions may be able to provide more culturallprapriate responses than some universal
sharing mechanisff?

UNHCR has also called for a discretionary respomsesituations of natural disaster.
Following the 2004 Asian Tsunami, it called for althon returns to areas affected by the
devastatiorf®> The United Kingdom suspended involuntary retwhtailed asylum seekers
to India, Sri Lanka, Thailand and Indonesia, whilanada and Australia fast-tracked
permanent and temporary visa applications for peopiing from tsunami-affected regions,
and offered permanent residents from these redgi@epportunity to expedite the procedure
for sponsoring family membef&® In Germany, the Federal Ministry of the Interiodicated
that returns should be stalled, although only sofrthe Bundeslander implemented this; the
Netherlands halted deportations until March 2805.France, Canada and the Dominican
Republic reportedly also eased their immigratiotesuin light of the 2010 Haitian
earthquaké® However, sometimes discretionary halts to remavay mean that people are
able to remain, but do not have many substantiyletsi These kinds of responses are not
sustainable long term.

There are other examples of State practice extgrapecial protection to particular groups,
including for environmental or socio-economic rees@dwhich are pertinent to the climate
change context). For example, between 2001 an@,20@as Danish practice not to return
young children to Afghanistan because of drougftis was subsequently extended to
landless people from areas where there was a laétod, and who would be especially
vulnerable on retur® Denmark has also provided humanitarian asylursirigle women
and families with young children who would othergvibe returned to areas where living
conditions are very harsh, such as on accountoin®’® Unaccompanied minors may be
granted complementary protection there id they lgllplaced in ‘an emergency situation’ if
returned®’* Australia has responded to particular crises @agt Timor, Kosovo, China) by

%4 see also the UK response to Montserrat: Houseoairlons, International Development Committee, First
Report, Montserrat: Report, together with the Proceedindsttie Committee, Minutes of Evidence and
Appendiceq18 November 1997); C. E. S. Hogan, ‘Seeking Refugthe Mother Country: UK Maintained
Strict Exclusion Policy Despite Erupting Volcano’ 2003) available online at:
http://www.cavehill.uwi.edu/BNCCde/montserrat/caefiece/papers/hogan.htm(last accessed 13 January
2011); A. Dummett and A. G. L. Nicagubjects, Citizens, Aliens and Others: Nationadityd Immigration
Law (London: Weidenfeld and Nicolson, 1990).

25 Kolmannskog and Myrstad, note 1 above, 323 cifix@om Conclusion No. 103 (LVI) ‘The Provision of
International Protection including through Complertagy Forms of Protection’ (2005).

%6 B Glahn, “Climate Refugees”? Addressing the tngional Legal Gaps — Part II' (undated) Interomasil
Bar Association available online dttp://www.ibanet.org/Article/Detail.aspx?Articléd+3E9DB1B0-659E-
432B-8EB9-C9AEEA53E4F@ast accessed 13 January 2011).

%7 Kolmannskog and Myrstad, note 1 above, 324.

28 Farrell, note 234 above. See afipati v. Canada (Minister of Public Safety and Eyaecy Preparedness)
[2010] FC 367, para. 47, stating: ‘Nor do | rulet dbe possibility that an enforcement officer masfed
removal in circumstances in which new events haseuwed after the negative PRRA [Pre-Removal Risk
Assessment] decision, such as natural disastettse form of tsunamis or earthquakes or politigpheavals
such as “coup d'états.”

289 Kolmannskog and Myrstad, note 1 above, 324.

27%|hid. citing Aliens Act, Law No 826 of 24 August 2005¢Bmark) para. 9(b)(1).

271 pliens Consolidation Act (Denmark) s 9(c)3 citedHCRE, note 171 above, 7.
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creating ad hoc visa categorféé. Belgium created ad hoc temporary protection sesem
during the crises in the Former Yugoslavia and Rigaf?

Canada’s Immigration and Protection Regulationyideothat:

The Minister may impose stay on removal orders wadpect to a country or place if the
circumstances in that country or place pose a gésed risk to the entire civilian
population as a result of a) an armed conflict initthe country, b) an environmental
disaster resulting in a substantial temporary g@igson of living conditions, ¢) any
situation that is temporary or generali$&4.

Finnish law makes provision for immigration on humtarian grounds, where, on the basis
of a joint proposal from the Ministry of the Interiand the Ministry for Foreign Affairs, the
government decides in a plenary session to admemsako Finland on special humanitarian
grounds>”® While initial admission is on a temporary basiszontinuous residence permit
may be granted after three years if the groundssguing the temporary permit still exfét.

A permanent residence permit may be granted foarsyafter that’’

In Germany, the local statd.gnd authorities may authorize a stay on removal on
humanitarian or international law grounds for pmarar groups of peopte® Swiss law
provides provisional protection to people exposedatserious general danger, especially
during internal armed conflict or situations of gealized violencé’® Although climate
change is not expressly mentioned, the provisiop caaer this’®® Provisional protection is
granted for up to five years, after which time aident permit is granted. This expires as
soon as protection is withdrawn, but can be chgtdron an individual case-by-case baSis.

If protection has not been withdrawn after 10 yeas establishment permit may be
granted’?

What most of these ad hoc schemes have in comntbe @esignation of particular countries
as demonstrating sufficient, objective charactesdstthat ‘justify’ movement, thereby
obviating the need for people wishing to leave thtenshow specific reasons why climate
change is personally affecting théMi. Prima facie refugee status is similarly predidaie

22 3ee e.g. Migration Regulations 1994 (Cth) schubcthss 448 Kosovar Safe Haven (Temporary).

23D, Vanheule, ‘The Qualification Directive: A Mileme in Belgian Asylum Law’ in Karin Zwaan (edjhe
Qualification Directive: Central Themes, Problensuss, and Implementation in Selected Member Spétes
Legal Publishers 2007) 71.

2% |mmigration and Refugee Protection Regulationsé@a) s 230(1) cited ML (Risk-Failed Asylum Seekers)
Democratic Republic of Congo @004] UKAIT 00007 (28 January 2004) para. 61.

27> pliens Act (301/2004, amendments up to 458/20@%uited) (Finland) s 93.

278 pliens Act (301/2004, amendments up to 458/20@%ited) (Finland) s 113(2); ECRE, note 171 abovVe, 3
277 pliens Act (301/2004, amendments up to 458/20@%ited) (Finland) s 56(1).

278 Residence Act of 30 July 2004 (Federal Law Gadeftel 950), last amended by the Act on Implemigoma
of Residence- and Asylum-Related Directives ofEueopean Union of 19 August 2007 (Federal Law Gazet
[, p 1970) (Germany) s 60a(1).

219 Asylum Act of 26 June 1998 (as amended up to Deeer®008) ch 1, art. 4.

280 Kalin, note 40 above, 100. He notes that this was conclusion of an inter-departmental roundtable
discussion by the Swiss Ministry of Foreign Affains 13 January 2009, at which he was present.

21 Asylum Act of 26 June 1998 (as amended up to Deeer2008) ch 4, art. 74(2); ECRE, note 171 aboge, 6
282 Asylum Act of 26 June 1998 (as amended up to Deeer2008) ch 4, art. 74(3).

23 Others have envisaged a similar mechanism: seeXAn
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the fact that a person has fled a particular cqufgenerally in conflict), and is deemed on
that purely objective evidence to have a proteatiead?®

There are parallels here with the development efititernational refugee protection regime
began. A series of international agreements, basetthe refugees’ country of origin, was
created in response to particular (albeit, politycaselected) crises. Over time, the
international community was able to articulate filmedamental characteristics of a person in
need of protection in a more general form, embodietthe Convention ‘refugee’ definition.
Perhaps this is a necessarily cautious way to respe an emerging problem in order to
understand it and the implications of responses.

4.2.2 Discretionary grounds for individual claimafft

Many States have some form of discretionary leaverdmain on humanitarian or
compassionate ground®. Their applicability to a person seeking protectan the basis of
climate change-related displacement will vary frjomsdiction to jurisdiction, since each has
different requirements as to eligibility for humtamian protection and it remains to be seen
whether the decision makers would be preparednstoge their circumstances as being of an
exceptional humanitarian nature. Some humanitanachanisms can only be triggered once
a failed asylum application has been made, or ir@iceaccount the length of time a person
has already spent in the country in which theysmeking to remain (and thus the level of
integration there). Some statuses do not provatg gxtensive rights, or may be temporary.
A temporary status does not solve the problem lios¢ who are permanently displaced,
although some may become permanent after a cg@eaiod of time.

4.3 Migration responses

Finally, even though it is not a protection visagwN Zealand's Pacific Access Category

deserves a brief mention given widespread misutatasgs about its purpose. In 2002,

New Zealand created a visa called the Pacific Acdesategory, which was based on an

existing scheme for Samoans and replaced previouk schemes and visa waiver schemes
for people from Tuvalu, Kiribati and Tondg&. This visa has mistakenly been hailed as an
immigration response to people at risk of climatéticed displacement in the Pacific, both in

media and academic circl&8. Although the scheme was extended to citizensueBll after

24 The Migration (Climate Refugees) Amendment Bill0Z0 proposed by the Australian Greens (discussed
below), suggested a mechanism whereby an individpglication for a ‘climate change refugee visa'ulao
trigger a requirement for the Minister for Immidoet to make a declaration about the ‘climate change
circumstance’ on which the application was badmak treating a visa pathway for others similarfeeted.

2> 5ee also discussion of UK Discretionary Leave akinwsection 3.3.3.

28 For an analysis of State practice in 10 Europeamtries, see ECRE, note 171 above, report. OfiLhe
States surveyed by ECRE, only Switzerland did matehsuch a provision: 7. The New Zealand Immigrati
Act provides that a person may be permitted to nenmaNew Zealand if ‘there are exceptional circtamses

of a humanitarian nature that would make it unprstinduly harsh for the person to be deported fiew
Zealand’, and it would not be contrary to the peiltiterest to permit the person to remain: ImmigratAct
2009 (N2), s 207. In Australia, a failed asyluraigiant may seek Ministerial intervention on puliliterest
grounds, which include humanitarian and compasgooansiderations: Migration Act 1958 (Cth) (Ausaps
417. In Canada, people may apply for Pre-Removisk RAssessment or lodge a Humanitarian and
Compassionate claim.

87| . Dalziel, ‘Government Announces Pacific Accesh@ne’ Beehive 20 December 2001) available online
at: http://www.beehive.govt.nz/node/127{4@st accessed 17 May 2011).

288 For example, it is relied upon in C. Boano, Rtt@eand T. Morris, ‘Environmentally Displaced Pé&op
Understanding the Linkages between Environmentaln@é, Livelihoods and Forced Migration’ (20 Decembe
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a plea from that country’s government for speaamigration assistance to enable some of
its 12,000 citizens to relocate, it is a traditiomagration programme rather than one framed
with international protection needs in miffd.

The scheme permits an annual quota of 75 citizanh &om Tuvalu and Kiribati and 250
each from Tonga (and previously Fiji), plus theartpers and dependent children, to settle in
New Zealand™ Eligibility is restricted to applicants betwedretages of 18 and 45, who
have a job offer in New Zealand, meet a minimunome requirement and have a minimum
level of English. Selection is by ballot. The gramme is well-known in Tuvalu and
Kiribati: almost every person interviewed refertedand welcomed it, although noted that
some improvements could be mé&de.

Though New Zealand does not formally have any hutawaan visas relating to climate
change and displacement, it is developing a gempaiady on environmental migration. It
has expressed its commitment to ‘respond to clondiasters in the Pacific and manage
changes as they aris€? In addition to complementary protection grourttis, New Zealand
Immigration Act provides that a person may be p#edito remain in New Zealand if ‘there
are exceptional circumstances of a humanitarianredahat would make it unjust or unduly
harsh for the person to be deported from New Zeglamd it would not be contrary to the
public interest to permit the person to renfd.

2007) Policy Briefing by the Refugee Studies Cembrethe Department for International Development-i
Gemenne, ‘Climate Change and Forced Displacem@&ntgards a Global Environmental Responsibility? The
Case of the Small Island Developing States (SIDShé South Pacific Ocearl’es Cahiers du CEDEMNOO6,
available online athttp://www.cedem.ulg.ac.be/m/cdc/12.tHst accessed 17 May 2011). See also Corlett’s
critique : D, Corlett, ‘Tuvalunacy, or the Real mpP?’ Inside Story(27 November 2008) available online at:
http://inside.org.au/tuvalunacy-or-the-real-thingast accessed 28 January 2011). It appears ttmat
misunderstanding was perpetuated by Al Gore’s fim|nconvenient Trut(2006).

29 |nterestingly, programmes like this may ultimatély the basis on which veiled assistance is aftbtde
those at risk of climate-induced displacement, esitids may be politically more palatable than aplieit
scheme to address the issue.

290 pacifc Access Categorylrimigration New Zealandast updated 29 November 2010) available online a
http://www.immigration.govt.nz/migrant/stream/lipakcificaccess(last accessed 14 January 2011).

21 people interviewed commented on difficulties iws@ng a job offer in New Zealand, and the factttha
eligibility is only assessed after the ballot hagib drawn. Although | did not encounter this viewny own
interviews, one community leader reportedly condeanthe scheme as a new type of ‘slavery immigration
whereby educated Tuvaluans renounce stable, wbitercgovernment employment at home to end up as
cleaners or fruit-pickers in New Zealand quote&iawn Shen, ‘Noah’s Ark to Save Drowning TuvalD@2)
10Just Changds, 19.

292 ‘Background: Environmental Migrants/Relocationfflacement’, New Zealand Government Poznan
Delegation Brief for UNFCCC COP14, 343 (releasedspant to an Official Information Act request). €Th
President of Kiribati has noted that so far, tharmtoy most receptive to his plea for more migrati@s been
East Timor: see remarks quoted in Morton, note @&dve. This accords with comments made by thedenmts

of East Timor, Dr. José Ramos-Horta, at the Diployr@raining Programme 20th Anniversary Public Leetu
(Faculty of Law, University of New South Wales, 23uly 2009) available online at:
http://tv.unsw.edu.au/video/dr-jose-ramos-horta#ith-anniversary-public-lecturglast accessed 17 May
2011). In 2009, Fiji's interim Minister of Foreighffairs stated that his country would consideritgk'climate
change refugees from Tuvalu and Kiribati in theufat on the basis of ‘historical ties with both skeetwo
countries’ and the fact that there are already Tuares and i-Kiribati living in Fiji: Radio New Zeahd, 2009,
cited in R. Bedford and C. Bedford, ‘Internatioridligration and Climate Change: A Post-Copenhagen
Perspective on Options for Kiribati and Tuvalu’, Bh Burson (ed)Climate Change and Migration: South
Pacific PerspectivegVictoria: Institute of Policy Studies, 2010) 90.

293 |mmigration Act 2009 (NZ) s 207.
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4.4 Protection of persons in the event of naturalidasters

4.4.1 Introduction

The recorded number of annual natural disastersisas from 200 to 400 over the past 20
years®® Insurance company Munich Re reported that thebsurof extreme weather events
had tripled since 1980, a trend it predicted wopddsist. It attributed 21,000 deaths from
January-September 2010 to climate change, repregedbuble the number of casualties
from extreme weather events identified in 2689.The UN Emergency Relief Coordinator
has suggested that more frequent and severe disasg be ‘the new norma®®

In 2009, the Office for the Coordination of Humamnian Affairs (OCHA) and the Norwegian
Refugee Council’'s Internal Displacement Monitoridgntre (IDMC) sought to calculate the
numbers of people displaced by sudden-onset natisater$’” For 2008, it found that up

to 36 million people had been displaced for thiason, of whom some 20 million people
were displaced bglimaterelated sudden-onset disasters.

These calculations must be approached with cagfien the methodological obstacles they
entail. Some researchers suggest that they reflectased population vulnerability rather
than a higher number of natural hazatisNevertheless, a rising trend in the occurrence of
natural disasters suggests that existing pattefrrmssplacement are likely to continue, and
possibly increase. This will predominantly mean iagrease ininternal displacement,
although there may also be enhanced cross-borggladement (most likely where there are
existing patterns of cross-border movement withifiaemd kinship networks abroad}’

4.4.2 Normative frameworks

Norms relating to disaster response are of limitglity since they relate predominantly to
relief and assistance, rather than ‘protectiontha international refugee law sense, which
implies the principle ohon-refoulementind asylum. Disasters bring ‘another specialized
conceptualization of protection, including, for exale, humanitarian access to the victims,
securing safe zones, the provision of adequatepamohpt relief and ensuring respect for

human rights 3°

294 Emergency Event Database available onlirtettat//www.emdat.bélast visited 25 November 2009). For an
overview of policy responses to natural disastsre,Gemenne , note 5 above, ch 5.

2% Reported in A. Morton, ‘Believe It or Not, Climalebate Heats UBydney Morning Heral{l—2 January
2011),News ReviewO.

2% Under-Secretary-General for Humanitarian Affaingl &mergency Relief Coordinator, ‘Opening Rematks a
the Dubai International Humanitarian Aid and Deyslent Conference and Exhibition “DIHAD 2008
Conference™ (Dubai, 8 April 2008) available onlia¢ http://www.reliefweb.int/rw/rwb.nsf/db900sid/Y SAR-
7DHL88?0OpenDocumetttast accessed 17 May 2011).

297 OCHA, the Internal Displacement Monitoring Ceni®MC) and the Norwegian Refugee Council,
Monitoring Disaster Displacement in the ContexCtimate Change: Findings of a Study by the Unitedidhs
Office for the Coordination of Humanitarian Affaiasd the Internal Displacement Monitoring Cenftgeneva:
IDMC, September 2009) 8-9.

28 gee R. J. T. Klein and R. J. Nicholls, ‘Assessnwntoastal Vulnerability to Climate Change’ (1995
Ambio182.

29 5ee McAdam and Saul, note 41 above.

390 LC, ‘Protection of Persons in the Event of Disast Memorandum by the Secretariat’, Sixtieth Ses&IN
Doc. A/CN.4/590, 11 December 2007, (‘ILC Memorandupara. 251, referring to Economic and Social
Council, ‘Further Promotion and Encouragement ofmtdn Rights and Fundamental Freedoms, Including the
Question of the Programme and Methods of Work ef @ommission: Human Rights, Mass Exoduses and
Displaced Persons’ UN Doc. E/CN.4/1995/50, 2 Felyra@95, para. 182. ‘Moreover, the substantivettirof
this protection will differ in “simple” cases ofstister —where the focus will be on ensuring baghts to food
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There are a number of international disaster réslucind/or management frameworRS.
All of these are non-binding on States, althouglumber of States have incorporated them
into their national disaster plaffé. Additionally, two human rights treaties expressfer to
disaster relief, focusing on the need to protea assist particular groups affected by a
disaster®

Since 2007, the International Law Commission (IL&s been drafting articles on the
‘Protection of persons in the event of disast&s’. Given the large numbers of people
affected by disasters annually, and the increassdl rior international cooperation in the
provision of disaster relief assistance, the ILGcpwed the need to clarify the legal
regulation of such assistance. It noted that matiéonal law had developed a complex set of
rules governing the initiation of disaster religfjestions of access, issues of status and the
provision of relief itself. It regarded consideoat of the protection of people in disasters as
‘a necessary component for a complete internatidisaister relief regime®®

However, as noted above, ‘protection’ in this cahteslates to relief and assistance. The
Draft Articles arenot about responding to disaster-related displacenentrather about the
protection of people affected by a disaster, whetlgplaced or not. Article 2 explains that
their purpose is ‘to facilitate an adequate aneéatiVe response to disasters that meets the
essential needs of the persons concerned, withrdgplect for their rights.” The key duty-
bearer is the affected State, although wider obbiga are also recognized through the duty
to cooperate articulated in draft article 5. Imtleduring deliberations it was noted that if a
State refused assistance in certain circumstanhbes,'could lead to the existence of an
internationally wrongful act if such refusal undémed the rights of the affected individual
under international law*®® Thus, while this normative framework may provideuseful
conceptualization of relevant human rights in tieaster context’’ it is not a ready-made
tool for addressing disaster-related displacement.

and shelter — as compared to complex emergenciaghich questions of access predominaked( para.
181).

301 For example Hyogo Framework for Action 2005—20R6ilding the Resilience of Nations and Communities
to Disasters (World Conference on Disaster Redngctldyogo, 18-22 January 2005); IASC Operational
Guidelines on Human Rights and Natural Disasters@kings-Bern Project on Internal Displacement 2006
Guidelines for the Domestic Facilitation and Retala of International Disaster Relief and Initiak€very
Assistance (IFRC 2007).

32 Gemenne, note 5 above, 234.

393 International Convention on the Rights of Perswith Disabilities art. 11; African Charter on thégRts and
Welfare of the Child, OAU Doc CAB/LEG/24.9/49 (aded 11 July 1990, entered into force 29 November
1999) arts 23 and 25.

304 For text and commentary to date, see ILC Repote 829 above, 321ff. See also ILC Memorandume not
300 above; ILC, ‘Protection of Persons in the Evanbisasters: Memorandum by the Secretariat: Adderi
Sixtieth Session, UN Doc. A/CN.4/590/Add.1, 26 Reby 2008, which contains definitions from various
international and national instruments; ILC, ‘Pmghary Report on the Protection of Persons in tkienk of
Disasters by Mr. Eduardo Valencia-Ospina, Specigd@®rteur’, Sixtieth Session, UN Doc. A/CN.4/598Viay
2008.

395 |L.C Memorandum, note 300 above, 3.

3% |LC Report, note 229 above, para. 318. In 200@ Commission excluded the applicability of the
‘responsibility to protect'.

%97 The draft articles do not refer to human rights &t out in international instruments’, in ordet o
overlook ‘human rights obligations applicable oat8s by way of customary international law’, anss&rtions

of best practices for the protection of human sgimcluded in non-binding texts, of which there séxa
relatively large number relevant to disaster rebeid assistance’: ‘Protection of Persons in thenEwd
Disasters: Statement of the Chairman of the Draf@ommittee’, 20 July 2010, 8. Indeed, the Coneaitivas
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Article 3 defines a ‘disaster’ as ‘a calamitousrgver series of events resulting in widespread
loss of life, great human suffering and distress)ange-scale material or environmental
damage, thereby seriously disrupting the functignai society.” The provision covers

natural and human-made disasters, and disastessifrolde both wholly natural elements

and contributions from human activiti€§® It is intended to include all phases of
disasters® although the primary focus is on the post-disaater recovery phase’

The qualifier ‘calamitous’ stresses the extremeurgaif the events covered by the draft
articles®! To be ‘calamitous’, a disaster must result inegjgread loss of life, great human
suffering and distress, or large-scale materia@rofironmental damagé? and also meet the
high threshold requirement of seriously disruptthg functioning of society*® In other
words, widespread loss of life alone is not enougthere must be an additional social
impact®'

This is a very legalistic approach to disasterscivliioes not necessarily sit comfortably with
other contemporary conceptualizations. The ILC edotthat the predominant
conceptualization of a disaster in the humanitar@ssistance community was ‘the
consequencef an event, namely the serious disruption of thecfioning of society caused
by that event, as opposed to being the event’jtsalfapproach reflectemter alia in the
Hyogo Framework and the 2007 IFRC Guidelines ferdbmestic facilitation and regulation
of international disaster relief and initial recoy@ssistance. Nevertheless, it chose to return
to an earlier conception of a disaster as a ‘sjgeeient’, ‘since it was embarking on the
formulation of a legal instrument, which requirechare concise and precise legal definition,
as opposed to one that is more policy-orient&d.It felt that the additional threshold in the
definition of a ‘disaster’ — namely, the need t@whthat the disaster caused serious social
disruption — was where it reflected the humanitaréssistance approach of looking to
consequencesf the disastet®

This is both the difficulty and the danger of taihg legal norms to a new context. The
difficulty is in specifying with sufficient claritya legal definition that is workable and that
will get buy-in from States. The danger is tha lw then responds only to a narrow subset
of disasters, or does not facilitate a holisticpmese to disasters but rather one in which
traditional disciplinary boundaries remain entreetth It also highlights the risk of
developing legal responses in the abstract, witlaofutller understanding of the underlying

inspired by a similar provision recently draftedtire context of ‘expulsion of aliens’. This is amportant
drafting point to bear in mind if guiding princiglare to be drafted for the climate displacementeod.

308 Commentary, draft article 3, para. 3: ILC Repodie 229 above, 325.

309 protection of persons in the event of disastS8tatement of the Chairman of the Drafting Committde
Marcelo Vazquez-Bermudez’, 31 July 2009, 3.

319 Commentary, draft article 1, para. 4: ILC Repodie 229 above, 322.

311 Commentary, draft article 3, para. 3: ILC Repadte 229 above325. ‘This was inspired by the definition
adopted by the Institute of International Law at 2003 Bruges session, which deliberately estadistuch
higher threshold so as to exclude other acutesrigeor other examples of how ‘disaster’ has beefined, see
ILC Memorandum Addendum, note 304 above, 5-8. &lemo reference to climate change in any of the
instruments cited there.

312 The last of these is intended to cover the hunmgoact of environmental damage rather than actuaiauic
loss: Commentary, draft article 3, para. 7: ILC &g¢pnote 229 above, 326.

313 See discussion above at section 2.5 on OAU Coinrent'seriously disturbing public order'.

314 Commentary, draft article 3, para. 4: ILC Repodie 229 above, 326.

315> Commentary, draft article 3, para. 2: ILC Repodie 229 above, 325.

31 Commentary, draft article 3, para. 4: ILC Repodie 229 above, 326.
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empirics. There is a risk that without an integdaapproach, the law becomes meaningless
because it does not respond adequately to thegmnsbdt hand.

Accordingly, analysis of the ILC’s deliberationsigentifying the international legal norms
applicable to disasters may be instructive if ailsinprocess is to occur in the displacement
context, not least because they highlight somaeflifficulties in translating policy concerns
into sufficiently specific legal rules. Even thduthe draft articles do not directly bear on the
displacementf people as a result of natural disasters, th@imative underpinning is very
important and would be equally applicable in thepthcement context. In particular, the ILC
has emphasized that the principle of humanity li@ ‘tornerstone for the protection of
persons in international law since it place[s] #fected person at the centre of the relief
process and recognize[s] the importance of hiseorights and needs"” Similarly, human
dignity is ‘a principle underlying all human right¥ which should guide legal and policy
outcomes.

4.5 Conclusion

It is likely that some people fleeing the impactscbmate change will need permanent
solutions (such as those displaced from small dslStates or by rising sea levels).
Nonetheless, the creation of temporary protectahresies may be one way of eliciting initial
international support for managing climate charglated displacement within a rights-based
framework for protection and assistance, sinceogsdnot require States to permanently
resettle people. An instrument modelled in its eahion the Guiding Principlesn Internal
Displacement® could identify the specific needs of the displagéthin the framework of
States’ existing international human rights obiigag. This would also help to formalize
long-standing ad hoc schemes of temporary protetiio

Having a foothold via a temporary protection medsimanmay also help to sure up a
subsequent, more permanent status. Of coursegutdwbe preferable to circumvent the
political charade of insisting on temporary proi@atif it is likely, in the longer term, to
become permanent in any event, and this is whyiplied advocacy for lasting immigration
options is also very important (especially in caitgesuch as the Pacific where numbers are
very small, and debates about international treaie ill-suited to the particulars of that
situation).

International disaster frameworks may be helpfuth® extent that they identify needs and
rights at particular stages of a disaster, mucle like Guiding Principles on Internal
Displacement d6%? Unlike the Guiding Principles, however, their fsds on assistance and

317 Commentary, draft article 3, para. 4: ILC Repodie 229 above, para. 310.

318 protection of Persons in the Event of Disastarete 307 above, 7.

319 See McAdam, “Disappearing States”, Statelessaessthe Boundaries of International Law’ in McAdam
(ed.), note 34 above.

30 5ee further Annex 1.

#135ee e.g. G. S. Goodwin-GilNon-Refoulemerend the New Asylum Seekers’ (1986)\2éginia Journal of
International Law897; D. Perluss and J. F. Hartman, ‘Temporary &eflEmergence of a Customary Norm’
(1986) 26Virginia Journal of International Lave51.

%2 See ILC Secretariat Memo, note 300 above, pard.f@6 human rights affected at the emergency and
recovery phases of the disaster. While it mayemepting to view these rights as providing a righitrarchy
for people displaced across an international boedewell, this reasoning is flawed. This is beeaimsthe
disaster context, this rights ‘distinction’ is gwurjustifiable on account of which human rights denderogated
from during a state of emergency. Additionallye SBtate’s ability to provide rights is hamperedhwy very fact
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protection of disaster victims per se, irrespectifevhether or not they are displacéd.
Accordingly, they do not address the particulapoesibilities of States and other actors
which may arise in the event of disaster-relatexgpldcement. Fundamentally, they do not
respond adequately to movement in response to si®mst changes. This is where there is a
clear protection gap.

5. Analytical assessment

In light of the analysis above, this section rasese thematic issues highlighting gaps in the
existing normative framework, particularly in retat to rapid versus slow-onset climate
processes.

5.1 Timing

The protection possibilities discussed above maystisn cases of sudden movement in
response to a disaster or emergency, but are a weegpsy fit for slow-onset climate
processes. Even those who have called for a cemasitk widening of the Refugee
Convention framework seem to assume protection medinked to ‘flight’, rather than to

departure ‘before the circumstances degeneratfetthteatening proportion§®*

Existing international refugee and complementatgution frameworks do not adequately
address the time dimension of pre-emptive and staggmovement. Even though it is the
severity of harnt?®> and not the timing of it, determines a protectiteed, the two are
necessarily interrelated. Since the impacts ofvglaset processes may take some time
before they amount to sufficiently serious harne, timing of a protection claim is cruci&f’
The ability of existing legal mechanisms to resptmalimate-related movement—through
complementary protection in particular—would depemd the point in time at which
protection is sought, based on the severity ofittediate impacts on return. These are
matters that any new protection or migration agesgimwhatever its form, would need to
address.

In a case concerning the right to life and the pidé use of nuclear weapons, the UN Human
Rights Committee held that for a person to be amred a ‘victim’ of a violation of the

ICCPR?*?" and thus eligible to bring an individual complaitie or she must show either that
an act or an omission of a State party has alradggrsely affected his or her enjoyment of

of the disaster, whereas a receiving State notiffieby the disaster has no valid reason to withhights on
the basis that some go beyond ‘basic’ survivaltagh

32 |Indeed, in many disaster-related agreements, sioms on freedom of movement relate solely to itets of
relief personnel to gain access to affected amsssiLC Secretariat Memo, note 300 above, paraf. 110

324 Kibreab, note 27 above, 398 referring to A. R.b&oh et al, Escape from Violence: Conflict and the
Refugee Crisis in the Developing Wofldxford: OUP, 1989) 31, who advocate that the teafugee’ should
encompass any flight from life-threatening violence

3% |n refugee law, to constitute ‘persecution’ actsstrbe sufficiently serious by their nature or té&juom as to
constitute a severe violation of basic human rigbtsthey must amount to an accumulation of measuofe
equivalent severity: Goodwin-Gill and McAdam, né@ above, 91.

3% This is apparent in some of the cases that haeady been brought before the Refugee Review Taibiun
Australia and the Refugee Status Appeals Authanithiew Zealand: see €.6907346[2009] RRTA 1168 (10
December 2009). For other cases, see J. McAdaryiéR Essay: From Economic Refugees to Climate
Refugees?’ (2009) 1Mlelbourne Journal of International La®i79.

327 Protocol to the ICCPR, UNGA Res. 2200A (XXI) of D&écember 1966 (entered into force 23 March 1976)
999 UNTS 302, art. 1.
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such right,or that such an effect is immineft® This was so despite the very strong
statement of the Committee in General Comment a&'thhe designing, testing, manufacture,
possession and deployment of nuclear weapons asacathe greatest threats to the right to
life which confront mankind today’ and that ‘theoguction, testing, possession, deployment
and use of nuclear weapons should be prohibited r@edgnized as crimes against
humanity’3*° The refusal of the Committee to find a claim askitile on the basis of a
potential threat to life, despite its recognitidntlee very serious threat that nuclear weapons
pose to it, does not augur well for a successfintlon the basis of potential, slow onset
climate change impacts, especially given the fas rceful comments of the Committee
about the links between climate change and the tiglife 3%

The European Court of Human Rights has also irsistea requirement of imminence and
directness of a threat. IBounaridis v. Greecea case relating to potential environmental
damage arising from the construction of a new rtfael European Commission held that the
applicants needed to show in a defensible and ldétavay that the probability of the
potential harm would directly affect them such tiiahmounted to a violation, not just a
general risk3 Likewise, in Tauira v. France the Commission found that there was
insufficient evidence to show that French nuclestihg in the Pacific wouldirectly affect
the applicants’ right to life, private life and perty*? In a case concerning the impact of a
nuclear power plant on the right to life, the cosaid the applicants were alleging ‘not so
much a specific and imminent danger in their pesboegard as a general danger in relation
to all nuclear power plantd®® The dissenting judges noted the irony that ‘iwiually
impossible to prove imminent danger in the casénbérently dangerous installatioris*
Elsewhere, European Court of Human Rights notetlttieapplicants ‘failed to show that
the operation of the power station exposed thersopailly to a danger that was not only
serious but also specific and, above all, imming&tt.

Similarly, a crucial factor in the article 3 ECHRdith/medical cases that have not succeeded
before the European Court of Human Rights is th#hetime when they were brought, the
applicant’s condition was not sufficiently ‘advadter ‘terminal’, and the cases were thus
declared inadmissibf&® Such cases were distinguished frGmon the grounds that ‘the
applicant’s illness had not yet reached such ararmohd stage that his deportation would
amount to treatment proscribed by Article®% It was the already terminal condition of the
applicant inD. v. United Kingdomwvhich made his casexceptional’>®

328 palbersberg v. The Netherlanddommunication No. 1440/2005, 14 August 2006, p&ér8. (emphasis
added).

329 General Comment No. 14, note 91 above.

330 5ee Office of the High Commissioner for Human Réghote 96 above, paras 21-24.

31 Gounaridis and others v. Greec8pp. No. 41207/98 (Commission) in L. G. Loucaid&nvironmental
Protection through the Jurisprudence of the Eunopg@anvention on Human Rights’ in L. G. Loucaid&be
European Convention on Human Rights: Collected {s@daiden: Mart.inus Nijhoff, 2007) 169.

332 Tauira and others v. Francépp. No. 28204/95 (Commission, 4 December 19%#e alsd_CB v. United
Kingdom,App. No. 23413/94 (ECtHR June 1998). These cases are cited in Loucaidés 331 above, 169.
333 Athanassoglou and others v. SwitzerlaAgp. No. 27644/95 (ECtHR, 6 April 2000).

334 nAthanassaglou v. Switzerlanaote 333 above (joint dissenting opinion).

335 Balmer-Schafroth v. Switzerlandpp. No. 22110/93 (ECtHR, 26 August 1999).

33 See e.gKarara v. Finland,App. No. 40900/98 (Optional Commission, 29 May 89%CC v. Swedemypp.
No. 46553/99 (ECtHR, 15 February 2008)rila Henao v. The Netherlandapp. No. 13669/03 (ECtHR, 24
June 2003)Ndangoya v. SwedeApp. No. 17868/03 (ECtHR, 22 June 2004).

337 Karara v. Finlandcited inN. v. United Kingdompara. 36. IrN. v. United Kingdomthe applicant was not
expected to survive for more than one to two yéfaresmoved. Although Lord Nicholls pondered ‘why ik
unacceptable to expel a person whose illnessasearsible and whose death is near, but acceptatdepel a
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In N.’s casethe court stated:

The rapidity of the deterioration which she wouldfer and the extent to which she
would be able to obtain access to medical treatnsegport, and care, including help
from relatives must involve a certain degree of speculatiparticularly in view of the
constantly evolving situatioss regards the treatment of HIV and AIDS worldwitle

One could imagine a similar rationale being usedh@a climate change context, given
uncertain timescales about when climate change dtmpwill be most severe, and the
‘constantly evolving situation’ with respect to hamadaptation and resilience. This is
where the standard of proof from refugee law maynis&uctive. A ‘well-founded fear of
persecution’ can be less than a 50 per cent chaficarm>*® Any refugee determination is
therefore necessarily an ‘essay in hypothesis,ti@mat to prophesy what might happen to
the applicant in the future, if returned to his h@r country of origin®* A degree of
speculation about future risk does not precludeadeption need from being recognized.
Thus, the assessment of the intensity, severity raatdre offuture harm based on the
individual's circumstances, is the key factor thegtds to refugee status being granted. That
assessment is not a prediction, but ratheupposition based on the available evidence.
Foster has argued that the apfroacHNjn/ United Kingdonignores the fact that the test
relates tdoreseeabilityof harm>*

5.2 The individual nature of the harm

The traditional western approach of individualizéecision-making about protection on

technical legal grounds seems highly inappropri@tethe situation of climate-induced

displacement, in which the responsibility for desgment is highly diffuse (attributable to a
large number of polluting States over many yeaather than to direct ill-treatment of a

particular person by a certain government) andnilmabers of those displaced may require
group-based rather than individualized solutions.

Existing jurisprudence relating to socio-economasdd protection and environmental claims
requires someindividual factor that makes the situation intolerable foe tparticular
applicant.3*®* A considerable relaxation of this requirement wobé needed if the ECHR is
to protect against return to climate change-relataths.

That said, special characteristics of the applicaay improve the possibility of protection
being granted** For example, the child-centric approach advochgeBaroness Hale iBEM

person whose illness is under control but whoséhdedl occur once treatment ceases (as well mgppba on
deportation)?’, he still refused the appéal. Secretary of State for the Home Departnpana. 13.

338N. v. Secretary of State for the Home Depart.mend. 36 (Lord Hope).

339N. v. United Kingdonpara. 50 (emphasis added).

340 NS v. Cardoza-Fonsegad80 US 421, 431 (1987Chan v. Minister for Immigration and Ethnic Affairs
(1989) 169 CLR 379. The UNHCRandbook on Procedures and Criteria for DeterminiRgfugee Status
under the 1951 Convention and the 1967 Protocadtirey) to the Status of Refugegmra. 42, states: ‘In
general, the applicant’s fear should be considerelttfounded if he can establish, to a reasonabbgek, that
his continued stay in his country of origin hasdree intolerable to him for the reasons stated éndifinition,
or would for the same reasons be intolerable ifeigrned there.’

31 Goodwin-Gill and McAdam, note 50 above, 54.

342 Foster, note 86 above, 294.

343 3ee section 5.1 above on ‘timing’.

344N. v United Kingdonpara. 29. See al#sdam. See e.gFadele v. United Kingdorf1990) HRCD vol 1(1)
15, cited in N. Blake and R. Hussaimmigration, Asylum and Human Righ@®xford: OUP, 2003) 100;
Taspinar v. The Netherland$984) 8 EHRR 47Mayeka v. Belgium(2008) 46 EHRR 23, cited in Foster, note
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(Lebanonj* based on the fact that the ‘best interests ofdhitd’ must be a ‘primary
consideration’ in any decision affecting a childans that children may have a higher chance
of being granted protection under article 3. TiBigpparent in some of the cases already
cited above*®® As the Scottish Inner House (court of final imsta) recently affirmed:

Best interests [of the child] are not merely relgva They are given a hierarchical
importance. The decision maker is being told biiche 3 [of the CRC] that they are not
just something to be taken into account but somgthd be afforded a grander status.
They are to be regarded as a matter of importafbat having been said, the measure of
that importance in the final balance will dependmuphe facts and circumstances of the
particular casé?’

The Canadian courts have found that in the corsider of a humanitarian and
compassionate claim, an immigration official erimdfailing to give ‘due consideration to
the best interests of the applicants’ three youagadian-born children’, including failing ‘to
mention the serious issues facing children in Baahggh, such as poor educational
opportunities, diseases and natural disastéts.’

However, a word of caution is needed when it comeespecial characteristics generally.
There is an important difference between assessskgon the basis of the applicant’s
particular circumstances, and requiring an appticarshow ‘further special distinguishing
features’, which ‘might render the protection offérby [article 3] illusory®*® Just as in
cases of generalized violence it is wrong in ppteito limit the concept of ‘persecution’ to
measures immediately identifiable as direct andviddal **° so in the case of broad-ranging
climate impacts, the relevant question is whether dpplicant faces a real risk of serious
harm if removed, not whether the applicant is aater risk than others®

5.3 The role of climate change in legal analysis ofiarm’ feared

Finally, it is important to examine the relevandeéatimate change’ in any legal analysis of
harm. Kalin suggests that ‘it is conceptually stemto look at sudden-onset disasters as a
cause of displacement, and not to limit the foaushose triggered by global warmirg®
Similarly, in the slow-onset context, Kolmannskagl &' rebbi argue that the focus should not
be on why someone left their home initially, ‘bathrer whether the gradual degradation has

86 above, 306. See also Committee on the Righttseo€hild, ‘General Comment No. 6’, note 92 abgara.
27.

35 para. 28.

348 For exampleZK (Afghanistan) v. Secretary of State for the Heeartmen{2010] All ER (D) 265 (Jun)
paras 25 and 26.

37 HS v. Secretary of State for the Home Departrf@dit0] CSIH 97 (Scottish Extra Division, Inner Heus
Court of Session) para. 15.

348 Mazharul Hasan v. Canada (Public Safety and Emerg@reparednessp008 FC 1100, para. 5.

39 salah Sheekh v. The Netherlandgp. No. 1948/04 (ECtHR, 11 January 2007) pare.18ee also
UNHCR, Asylum in the European Union: A Study of the Implatation of the Qualification Directive
(UNHCR 2007) 74.

%0 Goodwin-Gill and McAdam, note 50 above, 129. Seereference there in fn 364 Rov. Secretary of State
for the Home Department, ex parte Jeyakumghm CO/290/84, QBD, unreported, 28 June 1985).

%1 See alsElgafaji v. Staatssecretaris van Justiti€ase C-465/07, Judgment of the European Coulistice
(Grand Chamber, 17 February 2009) para. 39: ‘theentioe applicant is able to show that he is sp=adlfi
affected by reason of factors particular to hisspeal circumstances, the lower the level of indlisicrate
violence required for him to be eligible for suhbaig protection.” See also Hathaway, note 62 aph&ve

%2 Kalin, note 40 above, 85.
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reached a critical point where they cannot be etemleto return now®®® Thus, in a
complementary protection claim, the focus is theiraof potentiaharm not its cause. In a
human rights analysis, whether the source of thamnhs attributable to climate change or
other socio-economic or environmental pressurasimsaterial (and misplaces the focus of
the inquiry)®** what matters is the harm likely to be faced byitttvidual if removed. This
is what Kalin describes as the ‘returnability test¥hich emphasizes the ‘prognosis’ —
whether it is safe to return — rather than the dgohg motivations for movement. Such a
test would be based on the ‘permissibility, fedsib{factual possibility) and reasonableness

of return’ 3°°

Thus, a decision maker’s task is to determine wdretbturning the particular individual to
the conditions overall in the country of origin Maimount to a breach of a protected rigiat
the precise cause of that hafth. Focusing on the latter may complicate and nawmtmvate
change-related claims: the ability to take intocact the full range of country and personal
conditions, irrespective of their cause, may irefanhance the claim.

6. Conclusion and policy options

6.1 Concluding remarks

Legal and policy responses must involve a combonatif strategies, rather than an either/or
approach. Physical adaptation needs to be finaandddeveloped, and migration options,

including opportunities for economic, family anduedtional migration, need to be accepted
as a rational and normal adaptation strategy, rdlfan as a sign that adaptation has failed.
While movement can be a sign of vulnerability,ahalso be a means to achieve security and
attain human rights, especially when it is ableeglanned.

Localized or regional responses may be better t@btespond to the particular needs of the
affected population in determining who should mowvaen, in what fashion, and with what
outcome. Staggered migration, circular migrationthe promise of a place to migrate to
should it become necessary might be welcome measiaé could appeal both to host and
affected communities alik8’ Furthermore, by contrast to many other triggefs o
displacement, the slow onset of some climate chamgacts, such as rising sea levels,
provides a rare opportunity pdan for responses, rather than relying on a remedsatument

in the case of spontaneous (and desperate) flight.

$3V. Kolmannskog and L. Trebbi, ‘Climate Change, ilésement and Protection: A Multi-Track Approach’
(2010) 92International Review of the Red Cro&E3.

%4 An exception would be if the harm could be dingdihked back to the action or negligence of thenko
State, in which case it could be a juridically x@let fact. See e.@udjeva

%55 Kalin, note 40 above, 98.

3% Although note recent UK authority which suggestsaaying threshold in art. 3 removal cases ‘depande
upon the responsibility of the receiving state tlee circumstances complained dRN (Returnees) Zimbabwe
CG [2008] UKAIT 00083, para. 254 citing an earlier ggmn of the AIT inHS (Returning Asylum Seekers)
Zimbabwe CG2007] UKAIT 00094 (quoted in Foster, note 86 ahd@0).

%7 This is the preferred approach of the governméntidbati, for example. See e.g. author intervieuith
President Anote Tong (Kiribati, 12 May 2009); cormizeof Kiribati's Foreign Secretary, Tessie Lambaur
cited in L. Goering, ‘Kiribati Officials Plan forPractical and Rational” Exodus from Atoll®R¢uters AlertNet

9 December 2009) available online &ttp://www.trust.org/alertnet/news/kiribati-offidgaplan-for-practical-
and-rational-exodus-from-atollflast accessed 14 January 2011).
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International protection frameworks, underscoreddfyugee and human rights law, provide
important benchmarks for assessing needs and respohhey provide an existing body of
rules and principles to guide and inform policynmakiwith identifiable rights-bearers and
duty-bearers. Though ‘the scope for activating anmightslaw is probably limited’ in the
climate change conteXt’ its normative framework can guide policy developmdighlight
issues that might be obscured by a purely envirowah®r economic analysis, and help to
articulate claims about access, adaptation anchéala

The following section sets out some possible legal policy responses to climate change-
related movement. At present, protection optioay wnly be available under existing legal
frameworks in cases of sudden disaster (typicalhgdorary protection) or where there is a
particular individualized risk.

6.2 Policy options

At the outset, it should be noted that these opteme not mutually exclusive. For example,
migration options should be explored for pre-emptivovement, but this should not rule out
a parallel humanitarian response for rapid-onssasiers or for people facing slow-onset
change who are unable or unwilling to migrate. Isadramework may be a preliminary step
towards a binding legal instrument. A range ofiam should be utilized which are
country/region-specific and attuned to their patic needs.

6.2.1 Guiding Principles on Internal Displacement

The Guiding Principles on Internal Displacement npagvide countries facing internal
movement with a blueprint for assisting and protecpeople displaced internally by climate
impacts, within a rule of law and human rights-lsaf@amework. Some countries, such as
Colombia, have incorporated substantial parts ef @uiding Principles into domestic law,
while in Africa there is now a regional treaty five protection of IDP%?° By encouraging
affected States to domestically implement the GgdiPrinciples, the international
community could help build their capacity to ra@ly and responsibly deal with the plight
of climate-related IDPs.

6.2.2 A new treafy°

There have been calls for a new international yréataddress the movement of people
displaced by climate change. Proposals vary frosatng a protocol to the 1951 Refugee
Convention, a protocol to the UN Framework Conv@ntin Climate Change (UNFCCEY,

or a stand-alone treaf{’ to provide so-called ‘climate refugees’ with imational
protection, including a legal status and resettl#rgegration solutions.

%8 3, Humphreys, ‘Competing Claims: Human Rights &fichate Harms’ in Humphreys (ed), note 68 above,
39.

¥93ee e.g. Kampala Convention art. 5(4).

30 For a critique of this idea, see McAdam, note Bave. For a summary of the various treaty propose
Annex 2.

%1 UN Framework Convention on Climate Change (adoptéthy 1992) UNTS 107, 1771. See e.g. Biermann
and Boas, note 33 above; for criticism of their rapgh, see M. Hulme, ‘Commentary: Climate Refugees:
Cause for a New AgreementEnvironment(November—December 2008). For another UNFCCCebase
proposal, see A. Williams, ‘Turning the Tide: Renming Climate Change Refugees in International Law
(2008) 30Law & Policy502.

%2 ‘Draft Convention on the International Status afvEonmentally-Displaced Persons’ (CRIDEAU and
CRDP, Faculty of Law and Economic Science, Uniwgrsf Limoges) (2008) Revue Européene de Droit de
I'Environnement375; B. Docherty and T. Giannini, ‘Confronting &iRg Tide: A Proposal for a Convention on
Climate Change Refugees’ (2009) Barvard Environmental Law Revie849, 350, 373; ‘A Convention for
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However, there are a number of shortcomings totioga new treaty® First, as discussed
above, it is difficult to isolate climate changeorfr other factors as the main cause of
movement, which may create problems in defining kbgal scope/application of the
instrument, and ensuring that those intended tadwered by it actually are. Secondly, it
would privilege those displaced by climate changer @mther forced migrants (such as those
escaping poverty), perhaps without an adequatel(kd/or moral) rationale as to wify.
Thirdly, it may be premised on a model of indivitletatus determination, which is unsuited
to mass displacement scenarios and may imposehattmgshold on applicants in terms of
linking displacement to climate change. Fourtligfining ‘climate refugees’ may harden the
category and exclude some people from much-neesistance. Fifthly, there would seem
to be little political appetite for a new interratal agreement. As one analyst in Bangladesh
pessimistically observed, ‘this is a globe forannnan’3°°

A patrticular challenge for any new treaty is adéglyaaccounting for slow-onset movements

brought about by gradual environmental deterioratias opposed to flight from sudden

disasters. The refugee paradigm, which premisgegiion needs on imminent danger, does
not capture the need for safety from longer-termcesses of climate change which may
ultimately render a person’s home uninhabitable.

While lobbying for such an instrument may help &nerate attention and place climate
change-related movement on the international agentaimperative that advocacy is well-
informed. If analysis is not rigorous and supporgdempirical evidence, then it will not
achieve its ends and could ultimately backiffeThere is also a danger that, however well-
intentioned, instruments may be created that dftihg and which do not adequately
address the nature or location of most movement.

Certainly, a treaty that recognizes a duty to assisild help to encourage international
cooperation on sharing the responsibility for daspd people, and may facilitate the
establishment of institutional mandates (such asrbgting a lead UN agency or focal point).
However, a treaty is necessarily an instrument @hmgromise, and even once achieved,
States must demonstrate sufficient political wallratify, implement and enforce it. While
international law provides important benchmarks stahdards to regulate State action, they
must be supported by political will and action t foilly effective. As Aleinikoff argues,
‘there can be no monolithic approach to migratioanagement. Some areas might well
benefit from norms adopted by way of an internalaronvention; other instruments might
work best for areas in which a consensus is furiery’ *%’

Persons Displaced by Climate Change’ (last upd2@dd) available online altittp://www.ccdpconvention.com/
(last accessed on 7 December 2009); Equity BD, 8btabove; author interview with SM Munjurul Hannan
Khan, note 39).

393 gee further McAdam, note 41 above.

34 For criticism of this approach, see Betts and Kayhote 40 above; Betts, note 40 above.

365 Author interview with Abu M Kamal Uddin, Compretsive Disaster Management Programme (CDMP)
(Dhaka, 16 June 2010).

%% For example, there is some discussion that tkitsi’ of the Carteret Islands is not being causgdsea-
level rise attributable to climate change, but eatto subsidence: J. Campbell, ‘Climate-Induced @omity
Relocation in the Pacific: The Meaning and Impoectaof Land’ in McAdam (ed), note 34 above, 68.

%7 7. A. Aleinikoff, ‘International Legal Norms on Mration: Substance without Architecture’ in R.
Cholewinski, R. Perruchoud and E. MacDonald (eli¢®rnational Migration Law: Developing Paradigmad
Key Challenge$The Hague: TMC Asser Press, 2007) 476.
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6.2.3 Global guiding framework on climate changkted movement

A global guiding framework may usefully assist 8&atlealing with cross-border movement.
Based on existing refugee and human rights lawcimies, they would not only help to
clarify the current scope of human rights-baseh-refoulementbut would also provide
guidance on its potential scope, especially intlgflsome of the contradictory jurisprudence
outlined in this paper. By drawing together relgviaw derived from States’ existing treaty
obligations, they would not require States to assmew obligations, but clarify how those
obligations might apply in the climate change dispinent context. They would gain
authority from the fact that they would reflectdame consistent with, binding human rights
law3®® In addition, such a framework could usefully fidion other types of solutions that
would facilitate planned and orderly movement. Epample, as UNHCR has itself noted:
‘Beyond the traditional refugee framework, stategmaiion management systems might
provide for the entry and temporary protection ebple who are affected by climate change,
natural disasters and other forms of acute distf&%s

Finally, over time, such framework may facilitateetimplementation of such norms into
domestic law, or inform, with the benefit of Staactice, new multilateral instrumeritS.

Annex 1 examines this option in greater detailcasiit has been raised by UNHCR as
something worthy of further discussion at its expeeeting on climate change displacement
in Bellagio.

6.2.4 Managed migration

Indeed, managed international migration providesafer and more secure mechanism for
enabling people to move away from the effects imhate change, without artificially treating
people as in need of international ‘protectiondfr a persecutory or abusive State) in the
traditional sense of refugee or human rights lawani&jed migration pathways are also better
suited to respond to slow-onset climate change atspavhich are unlikely to trigger existing
(or future) temporary protection mechanisms deslgioe sudden disasters. A major reason
why there are pressures on asylum systems in sodustrialized countries is that avenues
for ‘regular economic or other independent migratiare very restricted for poor people
from developing countrie¥?

Overseas employment provides a way of possibly awipg the economic condition and
social status of the family, and in this regard npagvide a short-term strategy to secure
marriage or education opportuniti&é.t is therefore a livelihood diversification anibk
management tool, although it is vulnerable to shoickthe global econoniy/®> However,
domestic migration laws and bilateral agreementsegdly entrench low-skilled work as a
temporary option, with return to the home countoynpelled once the contract ends. Long-
term migration is therefore only an option for pleogf a higher economic status.

3% Kalin, note 40 above, 93.

39 UNHCR, ‘Climate Change, the Environment, Naturdba3ters and Human Displacement: A UNHCR
Perspective’, 29 October 2008, 9. Interestinghis twas removed from the revised version of theepap
UNHCR, ‘Climate Change, Natural Disasters and Hulb&placement: A UNHCR Perspective’, August 2009.
370 See e.g. Kampala Convention art. 5(4). See adsts Bhote 40 above.

371 For analysis of this in the Bangladeshi contea, BlcAdam and Saul, note 41 above.

3723, R Rashid, ‘Migration for Livelihood: Social Restion Issues of Rural Bangladeshis’ in C. R. Atanad J.
Seeley (eds)Social Protection and Livelihoods: Marginalised agt Workers of India and Bangladesh
(Dhaka: University Press, 2009) 166.

373 puthor interview with Dr Hameeda Hossain (Dhaké Juine 2010).
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Global labour migration does not provide a solufimneveryone. It is unlikely to provide a
mobility pathway for the poorest people affecteddiiynate change. As one Bangladeshi
NGO stated, ‘those who will be affected the modbbrnnately are not the skilled, so for
them, the ability to move beyond the national baugdwould be very difficult®*

However, the poor may benefit indirectly throughmitances, which bring net wealth to the
country, and as the better educated and financexpl@pedepart cities for overseas
opportunities, so the capacity of urban centresupport internal migrants may gradually

increase.

In this way, ‘climate change migration’ is likelg be an invisible phenomenon: those who do
move abroad may not be directly affected by theactp of climate change, but rather
indirectly — as cities become overpopulated, resssirare increasingly strained, and life
becomes increasingly intolerable. In other wodlisjate change-related movement is likely
to have a domino effect. Highly skilled, professb or business migration is likely to
increase as internal rural-urban movement (or meweritom outer islands in the Pacific to
the main atolls) places acute pressure on thesiméreture of cities and ‘pushes’ the relatively
wealthy—eligible for education and work visas—tova@broad. This is not inappropriate:
to relocate a poor farmer to a capital city in adustrialized country would not serve either
well,*” yet to enhance migration options for the educated well-resourced may in turn
open up greater opportunities for those moving wittimate-affected countries. Finally, it
should be noted that bilateral and regional migraagreements can be developed even if a
global ‘umbrella’ protection-like agreement is afaarsued.

6.2.5 Relocation

A related issue, and one perennially discussetiarniginking State’ context, is then masse
relocation of a State’s population to another counBoth Kiribati and Tuvalu have raised
this on occasion with Australia and New Zealdffdput most recently, and most vocally, it
has been embraced by the President of the Maldwes on coming to office, boldly stated
that he was seeking to purchase land in India mtralia to which to relocate his natidf.
Subsequently, although it is unclear whether thés wn direct response, the Indonesian
Maritime Minister announced that Indonesia was maTg1g renting out some of its 17,500
islands to ‘climate change refuged€.

There is much more to relocation than simply sexuterritory, however. Those who move
need to know that they can remain and re-entené¢aecountry, enjoy work rights and health

374 author interview with Rizwana Hasan, BangladeslviEmmental Lawyers Association (Dhaka, 16 June
2010); see also author interview with SM Munjur@rian Khan, note 39 above.

37 Author interview with Sultana Kamal, Director Gealeof Ain o Salish Kendra (ASK) (Dhaka, 21 June
2010).

37 See e.g. Senate Foreign Affairs, Defence andeT@mmmitteeA Pacific Engaged: Australia’s Relations
with Papua New Guinea and the Island States ofSigth-West PacifiCommonwealth of Australia, 2003)
para. 6.78; author’s interviews with Anote Tonge$tdent of Kiribati, note 357 above; Sir Kamuta dsat
Speaker of the Tuvaluan Parliament (and former @Nmister) (27 May 2009).

37" R. Ramesh, ‘Paradise Almost Lost: Maldives SeeBuy a New HomelandThe Guardian(10 November
2008) available online atttp://www.guardian.co.uk/environment/2008/nov/18ldives-climate-changéast
accessed 17 May 2011).

378 ‘Indonesia Offers Pacific Climate Refugees Isldental’ Pacific Beat Radio Australia(3 June 2009)
available online athttp://www.radioaustralia.net.au/pacbeat/storie@M®/s2588395.htn{last accessed 17
May 2011) citing Secretary-General of the MaritiAéfairs Ministry, Dr Syamsul Maarif; see also Steve
Holland, ‘Indonesia’s Rent-an-Island Answer to Glim Change’ABC News3 June 2009%vailable online at:
http://www.abc.net.au/news/stories/2009/06/03/2883itm(last accessed 17 May 2011).
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rights there, have access to social security iesgary, be able to maintain their culture and
traditions®’® and also what the status of children born thereldvbe. The acquisition of
land alone does not secure immigration or citizgnsights, but is simply a private property
transactiorr>® Unless individuals personally acquire such riglarsd in some cases, even if
they do but retain dual nationalfi§), there is little in international law that woupdevent a
host country from expelling them should it wishdo so, provided there is another country
obliged to admit them. This poses an on-going askong as the home State continues to
exist. Even if the latter does ‘disappear’, itocated citizens would not automatically have
the same rights as the nationals of their new boshtry. It is only with formal cession of
land at the State-to-State level that one Stateisesjthe lawful international title to it and
nationals can move to that area as part of their national territory. The likelihood of this
happening today is remot® Thus, if en masserelocation to another country is to be
considered as a permanent solution, then issues thidin land alone need to be considered in
order to provide security for the futute.

Even when such legal issues are resolved, relocatiay still not be a popular optid#
Concerns about the maintenance of identity, cultsweial practices and land tenure are very
real to those whose movement is proposed, and tmagenot be readily understood by
outsiders. This, in turn, may lead to misundeditags and misguided policies, which can
have negative long-term, inter-generational affects

Finally, there remains the fundamental questiorhoW to balance the human rights of
relocating groups with those of the communities which they move. ‘Any relocation that
involves moving away from a group’s traditionalriery and into that of another is likely to
be highly fraught and will require considerable switation and negotiatioi™® The effects
of dislocation from home can last for generatiargj can have significant ramifications for
the maintenance and enjoyment of cultural and kdgtats by resettled communitié®

379 See UN Doc. A/HRC/10/61, note 14 above, 17—-18;nBatc and Social Council, Commission on Human
Rights (Sub-Commission on the Promotion and Primteadf Human Rights);Prevention of Discrimination:
Prevention of Discrimination and Protection of kpeious Peoples’ Expanded Working Paper by F. Hampso
on the Human Rights Situation of Indigenous Peoplé&tates and Other Territories Threatened wittinExion

for Environmental Reasons, UN Doc. E/CN.4/Sub.25208, 16 June 2005; Humphreys (ed), note 68 above.
380 Examples include the purchase of Rabi islandijinbly the Banabans (from Kiribati) and the purohaxf
Kioa island in Fiji by the Vaitupu people of TuvallAs Crawford notes, ‘the persistent analogy offiterial
sovereignty to ownership of real property is misigal’, indicating the vastly different functions tig&tate links

to territory serve: J. Crawfor@he Creation of States in International L& edn, Oxford: OUP, 2006).

31 For example, Britain can revoke citizenship froationals (albeit in limited circumstances) if dpiso
would not render them stateless: British Natiogahitt 1981 (as amended in 2002 and 2006) s 40.

32 Although following the 2010 Haitian earthquakbe tAfrican Union was reported to be considering a
proposal to create a new State for them in Afriiing ‘a sense of duty and memory and solidarfiyen that
Haitians are descendants of African slaves: ‘Afritiion to Consider “Land for Haitians” PlarR¢uters 31
January 2010) available online dbttp://www.reuters.com/assets/print?aid=USTREG60W100131 (last
accessed 30 October 2010). Arguably, this is aigbease given historical links.

383 Furthermore, as Campbell discusses, the abili§tates to give away land is itself may raiseaesihuman
rights considerations for those already inhabifrgwith claims to) that land: Campbell, note 3&®ee.

384 See discussion of the case of Nauru in McAdansappearing States’, note 319 above.

35 3. R Campbell, M. Goldsmith and K. Koshy, ‘ComntyriRelocation as an Option for Adaptation to the
Effects of Climate Change and Climate VariabilityHacific Island Countries (PICs)’ (Asia-PacifictiWerk for
Global Change Research 2005) 5.

386 Campbell, note 366 above.
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6.2.6 Advantages and disadvantages of the variptieres

Option Advantages Disadvantages
Treaty * Global consensus * Lack of political will

« Universal application « Ineffective in practice if not

* Normative framework implemented

* Legally binding * Problems of definition,

conceptualization
» May narrow concept

Global Guiding » Based on legal existing * Non-binding per se (although
Framework obligations underlying obligations may be

» Clarifies applicability to
climate change context
» Useful first step: gives States
time to understand and apply

(consensus/State practice may

develop)

binding)

A

Migration pathways

» Permits planned movement
(for slow-onset changes)

* Discretionary (flexible) (from
State perspective)

* Recognizes human agency

» Degree of choice to migrant

* Remittances (adaptation)

» Migration eases population
pressure at home

» Creates diaspora communities

(facilitates future movement)
* May fill employment needs in
receiving States

* Discretionary (flexible) (from
migrant perspective)

« Absence of protection elemer

(non-refoulement
» Exploitation
* May be temporary only

Relocation

» Option for very vulnerable
communities
» Keeps communities together

» Balancing needs of existing
communities with relocating
communities

» Break with land, culture

 Self-determination?

* Sovereignty?
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Annex 1

Global guiding framework on climate change-relatedmovement

The question remains whether it is appropriategeetbp a normative framework focusing
solely on climate change-related movement, or wdretihe scope should be broader, based
on theneedsandrights of the displaced irrespective of the catféeThis would help to shift
attention away from a (necessarily flawed) ‘singéeise’ approach to instead acknowledge
the interlocking and underlying socio-economic esusf movement, such as the ‘structural
problems of development®®

Alternatively, a global guiding framework on clirmathange-related movement might form
one of a number of such instruments focusing oferdint kinds of displacement. The
elaboration of a variety of instruments would obby useful were they distinguished on the
basis of thenature and consequencesf movement, rather than attempts to isolate §peci
causes. For example, the categories suggestedeltg B stranded migrants, survival
migrants, forcibly deported people or people wheetlep vulnerabilities in transit — relate to
distinct contexts in which different kinds of vuhabilities come to the fore, rather than
trying to disentangle the underlying reasons fovemeent. In his view, this could better
facilitate ‘focused and clear sets of principlest fmanageable and meaningful areas’,
enabling ‘each area of protection to be implemeritgddifferent sets of collaborative
partners, depending on the type of collaboratiormgee to the issué® While the
underlying human rights focus would remain for eatle application and focus may vary
depending on the nature of the movement and thicplar issues it raises. Realistically,
however, it is unlikely that States would be wifjirto conclude numerous instruments
relating to irregular movement and it may remain &olvocates to highlight the specific
human rights concerns which arise in particulaesas

Since the possibility of elaborating a framework @dimate change-related movement has
been raised in the context of UNHCR’s expert roahllt in Bellagio, this section puts

forward suggestions about the kinds of provisidreg such a framework should contain. It
does so bearing mind the caveats above.

First, it draws on relevant principles from the @nog Principles on Internal Displacement,
which are particularly helpful in identifying needsiring different phases of movement —
from preventing displacement, to addressing neadsgl displacement and in the return and
recovery phases. Secondly, it considers some @idgrosals relating to the protection of
people on the move. Although these were not framiéd climate change-related movement
in mind, they are helpful because they elucidatater human rights and other international
law principles that should underpin any agreemenadsist people in distress. Finally, it
draws on relevant principles contained in the vegidreaty proposals on climate change-

387 Betts advocates the creation of Guiding Principleshe Protection of Vulnerable Irregular Migrariiased

on the Guiding Principles on Internal Displacemantiel: Betts, note 40 above, 215. At 226, he ssiggbat a
series of instruments could be developed, for eianfipr stranded migrants, survival migrants, folgib
deported people or people who develop vulneradilitin transit.

38 UNGA, ‘International Co-operation to Avert New e of Refugees: Note by the Secretary-General’ UN
Doc. A/41/324, 13 May 1986, para. 38. At para. itBoted that natural disasters are more likelyesult in
displacement in developing countries because tloderi lack the economic resources, infrastructurd a
service base (health, sanitary service, water gupmtdical service, etc.) needed in order to dadf fvith the
crisis caused by the natural disasters.’

%9 Betts, note 40 above, 226.

61



related movement to identify common themes andsigtich may also have relevance to a
soft law framework®

A decision needs to be made about whether newmuretiples would simply frame existing
legal norms in the specific context of climate dpainelated movement, or whether they
would seek to progressively develop the law.

1. Guiding Principles on Internal Displacement

The Guiding Principles on Internal Displacemenmiifg three phases of displacement: the
pre-displacement phase, the phase of actual depkat, and the resettlement or relocation
phase. They also have a section dealing with tbeigion of humanitarian assistance to the
displaced. Particular rights and needs are aatiedlas being pertinent to each phase.

The Guiding Principles remain relevant in the canhtaf internal displacement relating to
climate change, and arguably require little alierafor that context. The following analysis
therefore highlights provisions which would usefudllso inform a framework relating to
cross-border movement, while section III.E belows saut climate-specific elements which
may sharpen their application in both contexts.

The first section of the Guiding Principles coneethe pre-displacement phase. Principle 7
states that where displacement occurs ‘other thamgl the emergency stages of armed
conflict and disasters’ — in other words, wheris iplanned — individuals should have access
to information about the reasons and procedureth&r movement, and, where applicable,
on compensation and relocation. They should atésalibe to participate in the planning and
management of their movement, and have the righifép dignity, liberty and security
respected®*

The second section concerns protection during attgphent. It sets out a human rights
framework for ensuring that a wide range of ciyilitical, economic, social and cultural
rights are respecteéd® In effect, it is a human rights charter focusspecifically on the
needs of the displaced.

The third section deals with the provision of huitenan assistance to IDPs. Though noting
that the primary responsibility for this rests withtional authorities, Principle 25 explains
that international assistance may be offered, &ndtl is, it should not be viewed as an

unfriendly act and consent should not be arbitranithheld. National authorities should

also ensure that the distribution of assistancetismpeded®

The final section contains principles relating &turn, resettlement and integration. This
section provides that the competent authoritiesilshensure that the displaced are able to
return home voluntarily — or resettle elsewherghi@ country — in safety and with dignity,

and be able to participate fully in the planning amanagement of their return or resettlement

390 These are summarized in Annex 2.

391 Guiding Principles on Internal Displacement, Pipies 7-9.

392 |bid. Principles 10-27.

393 |bid. Principle 25. The prompt provision of adequatdésamsce can reduce longer-term migration and avert
the need for more disruptive resettlement elsewhere
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and subsequent integratidtf. The competent authorities should facilitate ascésr
international humanitarian organizations to aski®s in this proces§> The competent
authorities are also obliged to assist IDPs to wvecqoroperty and possessions, or be
compensated for their 108%

Resettlement should not be forced, but voluntarghts-respecting, and based on the
provision of full information about optior&’ Resettlement locations need to be selected in
full consultation with existing communities in tloareas as well as with the potential new
settlers®®® For relocation to have the best chance at workingas to be owned by the
affected communities, not imposed from above.

2. Guidance from other protection frameworks

In addition to the relevance of the Guiding Prihespon Internal Displacement, this section
examines three earlier frameworks relating to dispdl people which may provide guidance
in the present context. These frameworks are aedlyn terms of the rights and principles
considered pertinent to the treatment of people ate not considered to be Convention
refugees, but who nonetheless are in need of assest

2.11986 Report by Group of Governmental Experts oerirdtional Co-operation to Avert
New Flows of Refuge&8

First, a report of a Group of Governmental Expertsinternational Co-operation to Avert
New Flows of Refugees in 1986, prepared for theeG@rAssembly, stressed the importance
of taking a ‘principled and future-oriented approateading to recommendations on
appropriate means of international co-operatioroider to avert new massive flows of
refugees?® rather than concentrating on remedying refugegasiins that already exist.
This is an important principle in the context ahwte change-related movement. While any
such framework should be informed by existing inéional law standards, they should not
be limited by them.

This is particularly so when it comes to framingltgions’. In the refugee context, solutions
denote resettlement, voluntary repatriation andllootegration. In the climate change-
related movement context, solutions should be dgeadanore broadly — and, fundamentally,
as complementary and not mutually exclusive. Rtme remains important, but it should
not foreclose pre-emptive measures of adaptatioiioamigration. Rather, it should guide
and underpin humanitarian solutions.

394 |bid. Principle 28.

3% |bid. Principle 30.

39 |bid. Principle 29.

397 Evidence shows that adaptation strategies willmmst successful where they are based on meaningful
community participation, such as in constructingbankments: see Habibullat al.,, ‘Participatory Water
Management: A Strategy for Climate Change AdaptaitioCoastal Bangladesh’ (2009) in IOM, note 2 ahov
17.

3% As the Inter-American Court of Human Rights obsekvit is necessary to ‘obtain their free, prionda
informed consent, according to their customs amditions’: Saramaka People v. SurinanfiACtHR, 28
November 2007) Series C No. 172, para. 134.

39| express my thanks to Guy Goodwin-Gill for dragvimy attention to this report.

40 UNGA, note 388 above, para. 17. The report wapamed in accordance with UNGA Res. 40/166 of 16
December 1985, para. 5.
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The report contains the following principles whbuld usefully be reflected in a new global

guiding framework on climate change-related movdmen

« it noted the multicausality of flow&?*

* it underscored the importance of international @apon, noting in particular that it
extends ‘to all areas of international relationsl @specially to political, economic,
social and humanitarian co-operation and hencetaldoe prevention of new massive
flows of refugees*”?

* it emphasized the importance also of greater cabijper between States and UN
institutions, and ‘more timely and better co-ordethaction’ on the part of those
institutions?®® also noting that ‘measures of improving internadio co-operation
must be taken in order to be prepared for the rements of each specific
situation’#%*

e it suggested that the Secretary-General ‘take a@pjte steps with a view to
improving international co-operation for the pretien of new flows of refugees,
such as by offering his good offices and by briggine problem to the attention of
the relevant United Nations organs and agenéfés’;

e it stated that ‘co-operation should also addrestirabh causes with a view to
contributing to reducing and, where possible, eieepreventing the consequences of

natural disaster$?®

2.2 Suggested Principles for Avoiding and ResolvingoRnms arising from the
Transfrontier and Internal Displacement of Peopidistress

In 1986, a series of three articles in the Virgidaurnal of International Law examined the
extent to which States provided protection beydmal ‘tefugee’ definition in the Refugee
Conventior’®” In an Annex to his article, Guy Goodwin-Gill puirfvard a list of ‘Suggested

Principles for Avoiding and Resolving Problems iaigsfrom the Transfrontier and Internal
Displacement of People in Distress’.

These principles, which would usefully inform a newtrument on climate change-related
movement, included®

» expressly invoking the ICESCR to ensure that Statesire people the enjoyment,
inter alia, of ‘the rights to work and to just and favorabtnditions of employment,
to an adequate standard of living, to health, tacatdon and to participation in
cultural life.” (principle 1)

» expressly invoking the ICCPR to ensure that Stawssire people the enjoymeinter
alia, of ‘the rights to life, liberty and security oefson, to freedom from torture,
cruel, inhuman or degrading treatment or punishmenfreedom from slavery and

‘01 |bid. para. 44.

92 |bid. para. 49, referring to the UN Charter, arts 128%), 55, 56; Declaration on Principles of Inteioaal
Law concerning Friendly Relations and Co-operatiotong States in accordance with the Charter ofithited
Nations, UNGA Res. 2625 (XXV) of 24 October 1970.

‘3 UNGA, note 388 above, para. 58.

04 |bid. para. 64.

“%5|bid. para. 58.

“%%|bid. para. 64.

97 Perluss and Hartman, note 321 above; K. Hailbmnidon-Refoulemenand “Humanitarian” Refugees:
Customary International Law or Wishful Legal ThingP’ (1986) 26Virginia Journal of International Law
857; Goodwin-Gill, note 321 above.

% |bid. 916-18.
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servitude, to freedom of movement and freedom &vdeand return to their own
country, to freedom from arbitrary arrest and dieten to equality before and equal
protection of the law, to freedom of thought, caesce and religion, and the rights to
participate in public affairs and to vote.’ (pripke 2)

» reiterating the principle of non-discriminationri(ziple 4)

» reiterating the prohibition on the collective exgiah of aliens. (principle 4)

» calling on States, both individually and in coopiera with each other, to ‘strive to
create the conditions necessary that their peopleenjoy the right to belong and not
to be compelled to take flight in search of dedambg conditions or freedom from
strife. In particular, states shall co-operatéhm establishment of a just and equitable
international economic order.” (principle 5)

* invoking the principles of international solidariyd burden-sharing to require States
to take ‘all necessary measures to assist, at tbgirest, other states in which people
may be found or admitted in distress.” This inesidoeople displaced by natural
disasters. (principle 7)

* requiring States to admit people in distress whesg@nt themselves at a national
frontier, and render them ‘such assistance asasssary.’ (principle 8) Goodwin-
Gill suggests that in the case of disasters, allphrean be drawn with States’
obligations with respect to the plight of ships enfbrce majeure Where such ships
are in ‘urgent distress’ — a situation of ‘graveessity’ — they are immune from the
exercise of jurisdiction of receiving Staf88. Goodwin-Gill suggests that the
principle could helpfully underscore the recept@md assistance of people fleeing
from disasters (e.g. by not penalizing them folawful’ entry).

* requiring States to cooperate with the UN to ‘taigpropriate interim steps to
promote a durable solution.’ (principle 8)

» prohibiting therefoulementof a person in distress if doing so would ‘expbsa or
her to a threat to life or liberty for reasons ate, religion, national or ethnic origin,
social group or political opiniongr would be otherwise inhumahdprinciple 9,
emphasis added)

* requiring States to accommodate people in disttegd such time as they are able to
return to their homes’. ‘They shall be treatedwitimanity and in accordance with
the human rights and fundamental freedoms recodrbyegeneral international law.’
(principle 10)

* mandating international solidarity and burden-si@riespecially with respect to
solutions. (principles 11 and 12)

2.3 Executive Committee Conclusion No. 22

Executive Committee Conclusion No. 22 was drafiedléal with the large-scale exodus
from Indo-China that occurred from the mid-1970sndering individual processing
impossible’® It sought to provide a temporary status for Caoioe refugees from that
region, as well as persons seeking refuge duexteriegal aggression, occupation, foreign
domination or events seriously disturbing publidesrin either part of, or the whole of their

“9bid., 909, referring térhe Eleanoi1809) Edw 135. With respect to invokifayce majeureas a defence to
wrongful conduct, the Articles on State Responigjbiexpressly cite ‘earthquakes, floods or droughs
circumstances that would justify this: ILC’'s Drafirticles on Responsibility of States for Internady
Wrongful Acts, with commentaries, art. 23, Commeniaara. 3, in ILC, ‘Report on the Work of its FHT hird
Session (23 April-1 June and 2 July—10 August 2@)Doc. A/56/10, 76.

“19 ExCom Conclusion No. 22 (XXXII) ‘Protection of Alsyn-Seekers in Situations of Large-Scale Influx’
(1981).
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country of origin or nationality*!* It provides a set of basic standards drawn fromdru

rights and humanitarian law principles, includihg principle ohon-refoulement*?

The status it provides was summarized and enddrsed 1992 UNHCR discussion note
proposing a minimum content for complementary ie:

(a) No penalty for illegal presence.

(b) Respect for fundamental civil rights [espegidtiose in the UDHR].
(c) Food, shelter and other basic necessitieseofificluding sanitary and health facilities].
(d) No cruel, inhuman or degrading treatment.

(e) No discrimination.

(f) Considered as persons before the law.

(g) Safe and secure location.

(h) Respect for family unit§*®

(i) Assistance in tracing relatives.

(j) Protection of minors and unaccompanied children

(k) Provision for sending and receiving mail.

() Permission for friends and family to assist.

(m) Arrangements to register births, deaths, andiages.

(n) Necessary facilities for obtaining durable siolo.

(o) Permission to transfer assets.

(p) Facilitation of voluntary repatriatich?

The particular value of ExCom Conclusion 22 to pinesent context is that it was crafted for
a context in which the frontline States were nottipa to the Refugee Convention. It
therefore filled a gap by identifying existing native standards for States not bound by the
Convention or Protocd®> Goodwin-Gill describes the ExCom Conclusion asliming
‘minimum requirements geared to an acute problemidia} represent a point of departure
only’.**® In different circumstances, he argues, even teampesolutions may require more
comprehensive provisions, ‘including the opportynd earn a living and to have access to
education, housing, and social assistafite’Given the significant development of socio-
economic rights in the intervening 30 years, amdrédtognition that the ICESCR imposes an
immediate ‘minimum core obligation to ensure thisaction of, at the very least, minimum
essential levels of each of the rights is incumheawin every State part§'® these rights
necessarily also comprise part of the basic hunggusrframework today.

“1bid. para. I.1.

“12 pid. para. I1(B)(2)(b) refers to ‘the fundamental cikifjhts internationally recognized, in particulbose set
out in the Universal Declaration of Human Rights’.

13 This is particularly important in the context déplacement and is not elucidated expressly ingéweeral
human rights treaties (although see CRC, arts 818,020, 22).

“4 UNHCR, ‘Protection of Persons of Concern to UNH®¥ho Fall Outside the 1951 Convention: A
Discussion Note’ UN Doc. EC/1992/SCP.CRP.5, 2 Ap#92, paras 17, 19-21.

15 . Fitzpatrick, ‘Temporary Protection of RefugeEements of a Formalized Regime’ (2000) 94 America
Journal of International Law 279, 295.

*® Goodwin-Gill, note 321 above, 906.

*7 Ibid., 906.

18 Committee on Economic, Social and Cultural Rigt@gneral Comment No. 3’, note 221 above, para. 10.
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3. Suggested elements

Without prejudice to the principles already outtirebove, which would usefully be reflected
in principles on Climate Change-Related Movemehts tsection summarizes the basic
elements that should be included in such a framlewor

3.1Actors

The instrument should be addressed to:
» States facing potential internal displacement (@amngladesh);
» States planning for the possible displacement/ation of their people (e.g. Kiribati
and Tuvalu);
» States which may need to respond to (potentialgpldced people from other States,
including through relocation.

It should articulate States’ obligations in eachhwse cases, and also note the importance of
the duty to cooperaf®? which is a well-established principle of interomal law?*?°

International cooperation is ‘indispensable for fmtection of persons in the event of
disasters®?! although it is complementary to the primary dutyan affected State to protect

victims of disasters occurring in its territofs?.

In the area of disasters assistance, internatimmélnon-governmental organizations have a
particular role to play?® Accordingly, it should also provide a useful framork for other
actors involved in humanitarian assistance, inclgdiGOs, institutional actors, and so on.

3.2 Phases of movement

To be most effective, the provisions of a possib#rument should address three phases of
movement: pre-movement/prevention, movement, ankbcaton/resettlemert’ In
particular — and to respond to the protection gdgntified in this paper — they should
distinguish between slow-onset and rapid-onseatis) events. They should do so both in

“19 See e.g. ILC Draft Articles on Disasters, note a@0ve, art. 5; Goodwin-Gill's framework in sectitr®
above; also Guiding Principles on Internal Dispfaeat, Principle 3.

*20 See e.g. UN Charter, art. 1(3), where it is exggdsas one of the UN's objectives: ‘To achieverima#onal
cooperation in solving international problems ofeemonomic, social, cultural, or humanitarian cheagand in
promoting and encouraging respect for human rightsfor fundamental freedoms for all without distion as

to race, sex, language, or religion.” See alsoQhdrter, arts 55, 56; Declaration on Principlegntédrnational
Law concerning Friendly Relations and Cooperatiowiag States in accordance with the Charter of thieed
Nations, note 402 above, Annex, para. 1; ICESCR, &t, 15, 22, 23; Committee on Economic, Socia an
Cultural Rights, General Comments No. 2 (E/199Q/28). 3 (E/1991/23), No. 7 (E/1998/22), No. 14
(E/C.12/2000/4), note 223 above, and No. 15 (E/RUQ2/11), note 223 above. Most recently, the 2006
Convention on the Rights of Persons with Disaletitstates that the right to cooperate appliesitimtsons of
risk, including situations of armed conflict, huntanan emergencies and the occurrence of natusakters’
(art. 11). In the context of natural disastercHmally, see UNGA Res. 46/182, Annex, para. ®e §enerally

H. Fischer, ‘International Disaster Response Lawealies: Trends, Patterns, and Lacunae’ in IFRC,
International Disaster Response Laws, Principlesd aPractice: Reflections, Prospects and Challenges
(Geneva, IFRC and Red Crescent Societies, 2003)424—

“21 Commentary, draft article 5, para. 1: ILC Repndte 229 above, 329.

422 Commentary, draft article 5, para. 4: ILC Repawte 229 above, 329 referring to Res. 46/182 of 19
December 1991, Annex para. 4. See also Hyogo Frankewote 301 above.

‘2 UNGA Res. 46/182 of 19 December 1991, Annex pairBECOSOC Res. 2008/36 of 25 July 2008, para. 7.
424 Like the Guiding Principles on Internal Displacerne

67



terms of the timescale over which movement may Qcad the types of policy responses
appropriate to these different types of movement.

3.3 Nature of movement

The instrument should apply to internal and inteomal movement. Although this spatial
element is relevant to which State bears what abbgs, it does not affect the basic needs of
those who move. As such, the same rights framevatrduld apply to both groups.
However, whereas those who move internally remé#ireas of their country, those who
cross an international border will be regardedllagal migrants unless they are accorded a
status. Accordingly, there need to be additiomalvigions for cross-border migrants with
respect to non-rejection at the frontier, provisidor regularization of status, and protection
against expulsion.

Accordingly, the instrument should acknowledgea(ipreambular section) that:

* migration is a normal form of adaptation;

* pre-emptive movement is a rational adaptive respdhat may avoid creating or
exacerbating a disaster situation later on;

» climate change is rarely, if ever, the sole caudsema@vement, and the application of
principles should not depend on isolating ittescause;

» planned movement can avoid disruption, loss ofdifid sudden influxes of displaced
people;

e migration can be forced even where a person isnaMing in response tonminent
harm (think of it as staggered flight);

* responses to forced migration can be planned f{agee resettlement demonstrates);

» there is considerable State practice on providingdmitarian assistance to groups
other than those to whom States have formal intenma protection obligations;

» the importance of geographical/ historical ties witecomes to facilitating planned
movement through the creation of special visa categ, or extending existing visa
categories;

» for many people, movement will be a matter of k@stort (so concluding a soft law
framework will not ‘open the floodgates’).

3.4 Substantive rights

In terms of substantive rights, and in additiorthte other principles mentioned in the various
frameworks discussed above, a global guiding fraomkewor instrument should, at a
minimum:

» reflect and be consistent with international humigihts law, international refugee
law and international humanitarian law (noting, particular, any elements of
customary international law which apply to all 88t

» reaffirm the principle of non-discrimination (nagirstatements by the UN Human
Rights Committee about the application of humarhtagto all people, including
irregular migrants);

» identify any special protection that may apply tartgular groups (e.g. children,
women, the disabled, and so on, on the basis ofa® human rights treaties);

* respect the cultural and self-determination riglas communities, especially
indigenous groups, and note that these need todberéd in the place of relocation;
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* recognize that Stateshon-refoulementobligations under human rights law are
broader than article 33 of the Refugee Conventao affirm that the principle of
non-refoulemengntails non-rejection at the border;

» respect the principle of family unity, with due aed to different cultural conceptions
of ‘family’, and with the best interests of the lcha primary consideration;

* apply the principle offorce majeurein cases where people seek assistance and
protection from a sudden disastét;

» facilitate access to rights by providing displapedple with a legal status (limbo is in
no-one’s interests);

* note that any derogations must be compliant wititeSt obligations under human
rights law#?®

* provide people who may be displaced — and the camtiaes into which they may
move — with access to information about potemtiaement:*’

* provide people who may be displaced — and the camtras into which they may
move — with opportunities to participate in dissioa about and management of
potential movemerit?®

» with respect to relocation (whether internal oremftional), identify human rights-
centric mechanisms for resolving potential dispuwtbeut land tenure and access to
resources, as well as associated economic, soclalral and spiritual cost§€?

« facilitate humanitarian assistance to displacedifatjpns?>°

« facilitate return, where possibf& but also acknowledge the possibility for permanent
settlement.

3.5 Climate change-specific elements

Specifically in the context of climate change-rethimovement, a global guiding framework
or instrument should:
» acknowledge migration as a form of adaptation;
» acknowledge the responsibility of the home State igplement adaptation
programmes;
« suggest that States’ duty to cooperate under iatiemal law?*? and the ICESCR in
particular, may impose a responsibility on Statesfdacilitate adaptation through

%5 Goodwin-Gill, note 321 above, 909.

% |n the emergency context, the priority is normadtydressing people’s immediate needs through séori-
solutions, with attention given to longer-term d$mlos only once these immediate needs have been met
However, the rationale for a staggered approachetims of according rights, does not make senstén
context of movement in response to slow-onset ¢énchange: see Goodwin-Gill, note 321 above, 904hie
problems with justifying a temporary-style approatlthe slow-onset context.

2’ See e.g. Guiding Principles on Internal Displacetne

“28 Guiding Principles on Internal Displacement; skse 8aramaka People v. Surinantete 398 above, para.
134: consultation alone is insufficient: the Statast ‘obtain [a people’s] free, prior, and informednsent,
according to their customs and traditions.’

429 3, Campbell, M. Goldsmith and K. Koshy, ‘CommurfRglocation as an Option for Adaptation to the Effe
of Climate Change and Climate Variability in Pazifsland Countries (PICs)’ (Asia-Pacific Network f8lobal
Change Research, 2005) 42—-43. Human rights laaa@dyr contains mechanisms designed to assist indiatp
rights, but these are often used to weigh up tif@siof particular individuals, or the rights of iadividual vis-
a-vis the broader public interest.

30 Guiding Principles on Internal Displacement; IL€R Articles on Disasters, note 300 above.

“31 Guiding Principles on Internal Displacement. Mashix often solved by mass repatriation once dtoas
improve, but this may not be possible where clinchiznge renders the former habitat uninhabitable.

432 See e.g. Declaration on Principles of Internatidreawv concerning Friendly Relations and Co-operatio
among States in accordance with the Charter of/thited Nations, note 402 above: ‘States have thg thuco-
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migration wherdn situ adaptation to climate change cannot remedy thespres on
the local population;

» if protection is envisaged as temporary, provideesiod after which access to
permanent residence is made available;

* during the pre-movement/prevention phase, Statasidltonsider directing financing
for adaptation to relocation and resettlementatiites within countries;

¢ where cross-border movement is inevitable and ternal relocation is possible in a
way that safeguards human rights, also direct Gman for adaptation towards
international migration options (including providirfor a social security fund for
those who move), including to possible host Stétes. financing burden-sharirtd]
consider the creation of an international instdnél focal point for coordinating
multilateral efforts to assist people displacedamcount of climate change, with a
mandate (a) for coordinating humanitarian and esraryg relief efforts; (b) for
longer-term planning for relocation from slow-onpebdcesses; and (c) with a specific
human rights protection-orientation in additiorrétief and assistance (like UNHCR).

operate with one another, irrespective of the difiees in their political, economic and social egs, in the
various spheres of international relation, in orttemaintain international peace and security angromote
international economic stability and progress, deaeral welfare of nations and international corapen free
from discrimination based on such differences.’

33 Rayfuse has suggested that if small island Sta¢es to merge with larger States, conditions ofgeecould
include a requirement that any revenue generated these territorial acquisitions (such as viarteetensive
Exclusive Economic Zones) be placed into a trusiftio pay for the resettlement of the merging Rtate
population (including on-going costs that might matly be borne by the State, such as pensiondraigfuse,
‘W(h)ither Tuvalu? International Law and DisappegrStates’ (2009University of New South Wales Faculty
of Law Research Seri&gorking Paper No. 9, 11 available online at:
http://law.bepress.com/unswwps/flrps09/aftast accessed 17 May 2011).
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